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Summary 

The work will address the constitutional procedural principles, emphasizing the principle of 

reasonable duration. Today, this is one of the main drivers of procedural progress and a global 

concern because the lengthy jurisdictional provision implies the absence of justice.  

The principle of reasonable duration in the Brazilian system, inserted as constitutional 

procedural principle of item LXXVIII of Article 5 of the Federal Constitution and the principle 

of the existence of the discussion on parental planning since ratified the Pact of Costa Rica.  

In parallel we will discuss the principle of reasonable duration in the Spanish and EUA case, 

its inclusion in the American Convention on Human Rights.  
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O trabalho tratará dos princípios processuais constitucionais, dando ênfase ao princípio da 

razoável duração. Nos dias de hoje, este é um dos principais norteadores do andamento 

processual e, uma preocupação mundial, pois o provimento jurisdicional moroso implica na 

inexistência da Justiça. 

O princípio da razoável duração no ordenamento brasileiro, inserido como princípio processual 

constitucional no inciso LXXVIII do artigo 5º da Constituição Federal e a discussão da 

existência do princípio no ordenamento pátrio desde que ratificamos o Pacto da Costa Rica. 

Em paralelo discutiremos o princípio da razoável duração no processo espanhol, sua inserção 

na Convenção Americana dos Direitos Humanos. 

 

Palavras-chaves. 

Princípio – Razoável - Duração – Constitucional – Processo. 

 

INTRODUCTION 

In this paper we aim to bring the history of the principle of reasonable duration in the Brazilian 

system, as well as the discussion of the principle of reasonable duration in American procedural 

law, and also how we understand and interpret it.  

We will also an analysis of the constitutional procedural principles and their relationship to the 

theme principle, example, the principle of procedural economy where we have obviously a 

cheaper justice, will surely have a shorter time.  

The work also will address the topic under foreign law, emphasizing the principle in the case 

of Spanish law.  

Highly relevant topic was introduced as a fundamental guarantee, in December 2004, when the 

Amendment 45.  

The Amendment also bothered to distinguish the reasonable length of speed, giving these 

expressions, sometimes understood as synonyms, different understanding, as found by simply 

reading the second part of item LXXVIII, speaks in an expeditious processing of.  



Note that the principle enshrined just over ten years, it was an important provision in the 

American Convention, so that this on several occasions.  

 

HOW SHOULD WE UNDERSTAND THE REASONABLE TIME 

The first question that arises when dealing with the reasonable duration of the process is to 

understand what we understand by reasonable duration. What is a reasonable time to obtain the 

judicial act?  

This question is much discussion, because as we can quantify what is reasonable to meet the 

desired jurisdictional provision.  

In this regard the European Court of Rights Men understand that in order to assess the 

reasonable duration, should take into account three factors, namely:  

a. Complexity of the subject discussed.  

b. Acts of the parts in demand.  

c. Acts of the judge in the process.  

In American law, since 1776, the Declaration of Virginia, inserted in Article 8, the prediction 

that the provision should be urgent, says:  

VIII  

That in every criminal case, including those in which it requests the capital 

punishment, the accused is entitled to know the cause and the nature of the 

charge, be confronted with his accusers and witnesses, ask for evidence in his 

favor and to be tried quickly by an impartial jury of twelve men of his 

community without the unanimous consent of which, do not you believe him 

guilty; either one can force him to testify against himself; and that no one is 

deprived of his liberty except by legal mandate of the country or the judgment 

of his peers. (Emphasis added)  

We have to take these factors into account so we can check if the length of the proceedings was 

reasonable.  



"Thus it is clear that a particular issue involves, for example, the investigation 

of a crime of tax or economic nature, the expert evidence to be produced may 

require many steps that justify longer time-trial." (Tucci. 1997 )  

Thus it is certain that a demand that has great thematic complexity require the judicial act is 

granted after an evidentiary production more exauriente and will demonstrate the right of the 

part.  

Regarding the performance of the parties in the same rule want the jurisdictional provision 

intended to be as fast as possible. It is certain, however, that sometimes one party has an interest 

in procrastination done, what we also know, is punishable in law, lack of probity or as required 

by law, when the party acting as a litigator in bad faith as well understood in Article 17 of the 

Civil Procedure Code, as one who deduct claim or defense against expressed text of law or 

incontrovertible fact; change the truth of the facts; use process to achieve unlawful purpose; 

opposes unjustified resistance to the progress of the process; proceed reckless way in any 

incident or act of the process; cause manifestly unfounded incidents or an appeal with clearly 

procrastinating order.  

We see that also in the part of the delay is elided, and may be pecuniary penalty object if the 

party does not act with probity expected in the process.  

Perhaps the biggest problem arises in meeting the deadlines stipulated to the jurisdiction agents. 

For the deadlines set out in the Civil Procedure Code, in Article 189 and 1903.  

We see for example, with a quick search on the site of the National Council of Justice, the 

Courts of the O Parish, a forum with all virtual processes, has 3776 cases awaiting progress 

                                                             
3 Art. 189. The judge shall issue: 

I - the record of orders within two (2) days; 

II - the decisions, within ten (10) days. 

Art. 190. It will be concluded and the serventuário refer the case within 24 (twenty four) 

hours and perform the procedural acts within 48 (forty eight) hours, counted: 

I - the date it has completed the previous procedural act, it was imposed by law; 

II - the date on which the science of order, when determined by the judge. 

Sole paragraph. Upon receiving the file, certify the serventuário the day and the time was 

aware of the order referred to in paragraph. Il. 



(joined or sentence) for over 100 days. Note that this demonstrates a very present reality in 

bandeirante justice, where, sometimes a joined takes up to six months.  

For our system, maybe that's the biggest problem we have to comply with the reasonable 

duration of the process, so that, as we will deal in more detail below the Supreme Court has 

spoken on various demands that the delay in granting judicial act is exclusively due to the 

binding of the "judicial machine."  

In this regard Minister Celso de Melo in a ruling HC No. 121140, judged on May 30, 2014, said 

the delay in the judgment, by the fault of the judiciary undermines the principle of human 

dignity In verbis.:  

- Excess term, if solely attributable to the judiciary - not deriving therefore 

any procrastinatório fact causally attributable to the defendant - translates 

anomalous situation that compromises the effectiveness of the process 

because, besides making clear the state contempt for freedom of the citizen 

frustrates a basic right of any person: the right to resolve the dispute without 

undue delay (Constitution, Article 5, LXXVIII.) and with all the guarantees 

recognized by the constitutional order, including not to suffer the will of state 

coercion represented by the precautionary deprivation of liberty for 

unreasonable time or greater than that established by law.  

- Prolonged, abusive and unreasonable length of interim arrest someone 

offends you, frontal mode, the postulate of human dignity, that is - considered 

the centrality of this essential principle (Constitution, Article 1, III.) - 

Significant interpretive vector, true value source that shapes and inspires all 

the current constitutional order in our country and that translates, so 

expressive, one of the grounds on which it is based, among us, the republican 

and democratic order consecrated by the positive constitutional law system. 

Federal Constitution (Art. 5, items LIV and LXXVIII). EC 45/2004. 

American Convention on Human Rights (Art. 7, n. 5 and 6). Doctrine. 

Jurisprudence.  

 

HISTORY OF REASONABLE TIME. 



The principle of reasonable duration is mentioned on several systems, such as the American 

Convention on Rights and Duties of Man, dated 1948, in article 18, states:  

"Every person may resort to the courts to enforce their rights. There should 

likewise be available to him a simple, brief procedure whereby the courts will 

protect him from acts of authority that violate, to his prejudice, any 

fundamental constitutional rights. "  

Another piece of legislation to mention the need to inform without delay if the defendant was 

the International Covenant on Civil and Political Rights, as shown in item "a" of paragraph 3 

of Article 144.  

                                                             
4 ARTICLE 14 

1. All persons are equal before the courts and the courts of justice. Everyone shall have the right 

to be heard publicly and with due guarantees by a competent, independent and impartial, 

established by law, in the determination of any criminal charge against him, or in the 

determination of his rights and obligations of character. The press and public may be excluded 

from all part of a trial, or by reasons of morals, public order or national security in a democratic 

society, or when the interest of the private life of the parties so require, to the extent where this 

is strictly necessary in the opinion of justice, in specific circumstances where publicity will 

harm the interests of justice; but any judgment rendered in criminal or civil matters should 

become public, unless the interest of juvenile persons otherwise requires or process concerns 

the matrimonial disputes or the guardianship of minors. 

2. Everyone charged with a criminal offense shall have the right to be presumed innocent until 

proven guilty not legally. 

3. Everyone charged with a criminal offense shall have the right, in full also, to at least the 

following guarantees: 

a) To be informed promptly, in a language which he understands and in detail, of the nature and 

cause of the charge against him; 

b) to have adequate time and facilities for the preparation of his defense and to communicate 

with counsel of his choice; 

c) To be tried without undue delay; 

d) be present at trial and to defend himself in person or through legal assistance of his own 

choosing; to be informed if no defender of his right to have it and where the interests of justice 

so require, and have a designated defender ex officio free, if you have no means to pay him; 

e) examine or have examined witnesses against him and to obtain the attendance and 

examination of defense witnesses under the same conditions available to the charges; 

f) the free assistance of an interpreter if they do not understand or speak the language used in 

court; 

g) not to be compelled to testify against himself or to confess guilt. 



The Federal Constitution, the reasonable length of proceedings was entered with the inclusion 

of item LXXVIII, Article 5, for determination of Constitutional Amendment No. 45 of 2004. 

So we had this principle, included as a fundamental right, which in verbis states:  

"Everyone in the judicial and administrative level, are assured a reasonable 

duration of the process and the means to guarantee the speed of its 

proceedings."  

The express inclusion, not elidiu the statement that this principle already existed in Brazilian 

law since 1992, when Brazil signed the Pact of San José, Costa Rica, for in Article 8 asserts 

that:  

"1. Everyone has the right to a hearing, with due guarantees and within a 

reasonable time by a competent, independent and impartial tribunal, 

previously established by law, in the determination of any criminal charge 

against him, or for the determination its rights or obligations of a civil, labor, 

fiscal or any other nature. "  

 

A REASONABLE TIME AND CONSTITUTIONAL PRINCIPLES PROCEDURE. 

When we speak of a process completed in a reasonable time, we should understand that this 

principle is also linked to the principle of due process because when we think of fair process, 

justice must also be linked the deadline for granting the response from the court.  

Nelson Nery Junior, talking about the lega due process, asserts:  

"Due process (due process) assumes the incidence of equality; the 

contradictory; the right to test; of equality of arms; the motivation of 

administrative and judicial decisions; the right to silence; the right not to 

produce evidence against himself and not self incriminate; the right to be 

present at all stages of the proceedings; the presumption of innocence; the 

right to two levels of jurisdiction in criminal proceedings; the right of 

publicity of procedural acts; the right to reasonable length of proceedings ... 

"(Nery.2013)  



We also have, as an important guiding principle of reasonable duration, contradictory and full 

defense, because the answer must be given within a reasonable time, while, however, to respect 

the contradictory and full defense.  

Thus the process to be granted within a reasonable time should also be obtained with respect to 

advertising, the motivation of judicial decisions, as guarantor's own due process.  

 

DURATION REASONABLE IN FEDERAL COURT SUPREME 

The Supreme Court has opined on the reasonable processing time in several decisions. So in 

habeas corpus No. 117166, which had as rapporteur Teori Zavascki if asserted:  

Summary: Habeas Corpus. CRIMINAL PROCEDURE. DELAY CLAIM 

ON WRIT OF MERIT managed JUDGMENT IN THE SUPERIOR COURT. 

Configurator SITUATION OF ILLEGAL CONSTRAINING. ORDER 

GRANTED. I - The petitioner maintains the delay in the trial of habeas corpus 

filed in the Superior Court of Justice. II - Overwork that does overwhelm the 

Supreme Court allows the flexibility to some extent, the constitutional 

principle of reasonable duration of the process. Unprecedented. III - 

However, in the present case, the situation is characterized apparent illegal 

constraint, since, after almost one year of offering the opinion by the Attorney 

General's Office, the writ has not yet been brought to trial. IV - The delay in 

the judgment of the Superior Court made that configures negative 

adjudication and blatant illegal embarrassment suffered by the patient, able to 

justify the granting of the order to determine the immediate trial of that action. 

V - Habeas corpus known, granting the order to determine the Superior Court 

of Justice to submit the writ on the table for judgment by the 10th ordinary or 

extraordinary, following the communication of the order. (HC 117166, 

Rapporteur (a): Min Teori Zavascki, Rapporteur (a) p / Judgment:.. Min 

RICARDO LEWANDOWSKI, Second Class, judged on 20/08/2013, 

PROCESS ELECTRONIC DJE-251 Disclosure 12/18/2013 PUBLIC 19-12-

2013)  



Looking at the decision clearly given notice that the Supreme Court has demanded that meets 

the principle of reasonable duration, so that it does not become a dead letter in the Constitution, 

nor be seen as a statement of principle whose applicability is intended to one day occurs.  

We note that the positioning speed of the national award, is also present in the civil procedural 

origin decisions, these have the Minister Dias Toffoli, in Extraordinary Appeal No. 535 436 - 

AgR not allowed the appeal, asserting:  

SUMMARY: Regimental Appeal at the extraordinary appeal. 

Unconstitutionality of art. 4 of LC 118/05. Violation of plenary reserve 

clause. Pitch. Prevalence in the case of the principles of diligence and 

reasonable duration of the process. 1. In line with the constitutional principles 

of diligence and reasonable duration of the process, do not justify the return 

of the case to the court of origin for this, even more delay, bend to the position 

already established by this Supreme Court on theme. 2. In addition, such a 

course does not cause damage to the applicant, because it sees the final 

judgment of demand, falling within the same conclusion made already judged 

by this Court. 3. peaceful understanding of existence of this Supreme Court 

on the subject because, at its meeting on August 4, 2011, the Plenary, to assess 

the merits of SR No 566 621, Rapporteur Minister Ellen Gracie, declared the 

unconstitutionality of art. 4 of LC 118/05. 4. special appeal to which it 

dismisses. (RE 535 436 AgR, Rapporteur (a): Min. TOFFOLI DAYS, First 

Class, judged on 30/10/2012, JUDGMENT ELECTRONIC DJE-238 

Disclosure 04/12/2012 PUBLIC 05-12-2012)  

So we see that in many cases the courts have endeavored to ensure that the principle of 

reasonable duration is met, even as in the first example, understanding that the delay is illegal 

embarrassment of the party expected the jurisdictional provision pleaded.  

 

DURATION REASONABLE IN AMERICAN LAW 

The reasonable duration of the process in American law emerged in 1682 in Frame Of 

Government of Pennsylvania, which junha ensure a quick right and without delay.  



After the concern was repeated in 1776 in the Declaration of Rigths of Virginia, which as I 

mencionamento in Article VIII, had this concern.  

The Sixth Amendment also addressed the issue, setting in verbis:  

AMENDMENT VI  

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime 

that has been taken, which district shall be established by law, and to be 

informed of the nature and cause of the accusation; to be confronted with the 

witnesses against him; to make appear for legal defense witnesses means, and 

to be defended by a lawyer.  

Note that the concern for the speedy trial has always been present in the American system, 

especially as we can see in the criminal order of questions.  

 

CONCLUSION 

After a brief study on the proposed topic found that the reasonable duration of the process is 

unquestionably a major concern of the current judiciary.  

One can not think of Justice if it is not granted within a reasonable time, where the judiciary 

responds to questions that you are safely tax, but in a period considered reasonable, taking into 

account the complexity of the judicial proceeding, and ensuring the parties all other 

constitutional procedural principles, but mostly not admitting that the court is not diligent in its 

manifestation when justice and the rights of their jurisdictional.  

It is also that we emphasize that in the Brazilian legal system this concern came late because 

we see the American law proposed to legislate in a land of few laws on the matter.  
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DECISION: Registration, preliminarily, by necessary, to the Supreme Court, by editing the 

Regimental Amendment No. 30, of May 29, 2009, delegated powers expressed the Rapporteur 
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letter," provided that the material versed in "writ" in question constitutes "established case law 

of the Court of object" (RISTF, art. 192, "caput", in the wording given by ER No 30/2009). In 

so doing, doing it through internal delegation of judicial powers, the Supreme Court, attentive 

to the needs for rapid and streamlining the decision-making process, merely reaffirm the 

principle enshrined in our positive order (RISTF, art. 21, § 1 ; Law No. 8.038 / 90, Article 38;. 

CPC, article 557) authorizing the Rapporteur of the case to decide, monocraticamente, the case 

where these relate to the theme already set to "prevailing jurisprudence" in the Supreme Court. 

. Or is alleged that this policy would breach the principle of collegiality, behold, the postulate 

in question will always remain preserved at the possibility of submission of the natural decision 

to appeal control of collegiate bodies under the Supreme Court, as this Court has repeatedly 

proclaimed ( RTJ 181 / 1133-1134, Rel Min VELLOSO CARLOS -.. AI-159 892 AgR / SP, 

Rel Min Celso de Mello, eg)... The legal legitimacy of understanding stems from the fact that 

the Rapporteur of the case, in the performance of its procedural powers, have full power to 

exercise, monocraticamente, control of actions, applications or resources directed to the 

Supreme Court, justifying therefore , decision-making acts, as such, come to practice (RTJ 

139/53 - RTJ 168 / 174-175 - RTJ 173/948), worth point out, in appearance now emphasized, 

that this Court, in joint decisions (HC 96821 .. / SP, Rel Min RICARDO LEWANDOWSKI -.. 

104 241 HC-AgR / SP, Rel Min Celso de Mello), reaffirmed the procedural possibility of 

tyrannical judgment own merits of "habeas corpus" action, provided that the requirements 

observed in art. 192 RISTF in amended by Amendment No. 30/2009 Regimental. In view of 

this regimental delegation of powers to the Rapporteur of the case, it must be recognized that 

the controversy currently under examination adjusted for case-law that the Supreme Court stand 

in the matter under consideration, which enables be given monocratic decision on the dispute 

in issue. Step thus to examine the claim now deducted on this procedural headquarters. It is 

"habeas corpus" filed against the decision issued by the Fifth Chamber of the E. Superior Court 

that despite having granted, in part, the "writ" in the records of HC 243,252 / PB, still came, the 

precautionary arrest of either patient, caught in the act, since 02/08/2010. One aim, in short, this 

petition, "ensure the patient the right to remain free until the final decision of this 'mandamus'" 

leaning, the plaintiffs herein, the claim that "the patient is suffering illegal constraint by the 

Supreme Court on the grounds of the term excess of the precautionary prison. " . The Federal 

Public Ministry, in a statement the mining illustrious Deputy Attorney General of the Republic 

Dr. DEBORAH DUPRAT Macedo de Britto Pereira, to opine for granting the order of "habeas 

corpus", made him look like in ementado: "'habeas corpus'. Drug trafficking. Term excess. 

Instance of suppression. Exceptional relevant. Precautionary prison that lasts for more than 



three years. Illegal constraint. Occurrence. Delay not attributable to the defense. Granting of 

the order (emphasis added). "Step thereby examining the claim deducted on this procedural 

headquarters. And, in doing so, I understand why watch the scholarly Attorney General's Office, 

behold, the grounds on which it supports your scholarly opinion fit, with full fidelity, guidance 

signed by this Supreme Court. It is the examination of the evidence brought before the Court, 

considered the chronological sequence of legally relevant data, allows us to recognize the actual 

occurrence in the species, unreasonably overcome the procedural deadlines, because the patient 

now - depending on existing information in these proceedings - is arrested since 02/08/2010. 

As a result of this situation, the patient is now in prison for a period longer than what the 

jurisprudence of the courts tolerate, giving rise, as well as the situation of unfair constraint 

mentioned in the positive order (CPP, art. 648, II) . It is the patient - to insist-- is arrested, 

provisionally, for more than three (03) years and nine (09) months, which allows to recognize 

the occurrence, the kind of unreasonable overcome the procedural deadlines. I have emphasized 

in several judgments, the defendant - especially one who thinks subject, as with the patient now, 

the precautionary measures of deprivation of liberty - is a subjective public right to be tried, by 

the Government, within a reasonable time, failing which characterized situation of unfair 

embarrassment to his "libertatis status" (HC 84254 / PI, Rel. Min. MELLO CELSO, eg). As 

well accentuates ROGÉRIO JOSEPH CROSS AND TUCCI ("Time and Process - An Empirical 

Analysis of weather impact on procedural phenomenology - civil and criminal".., P 87/88, item 

No 3.5, 1998 RT), "the right to process without undue delay "- in addition to qualify as 

recognized by important prerogative of Rights (American Convention on Human Rights, article 

7, ns 5:06; European Convention for the Protection of Human Rights and Fundamental 

Freedoms, art.. . 5, n 3, eg.) - is significant consequence of law arising from the constitutional 

clause that ensures all the guarantee of due process. This means, therefore, that over-run, 

analyzed from the perspective of harmful effects emanating from it - especially those that affect, 

serious way, the legal position of those who think cautiously deprived of his liberty - translates, 

in the realization of their reach , configurator situation of unfair restriction on the constitutional 

guarantee of "due process of law", as evidence, on the one hand, the Government's failure to 

fulfill its duty to check speed of judicial proceedings and is on the other unequivocal offense to 

" libertatis status "of those who suffer the criminal prosecution brought by the State. This 

understanding is in full support constitutional law that the Supreme Court stand in the matter 

now under examination: "THE TRIAL without delay UNDUE PROJECTION IS THE 

PRINCIPLE OF DUE PROCESS LEGAL. - The right to trial without undue delay, qualifies as 

a fundamental right which stems from the constitutional guarantee of "due process of law '. The 



defendant - especially one who thinks subject to precautionary measures of deprivation of 

liberty - is a subjective public right to be tried, by the Government, within a reasonable time, 

without delay excessive or undue delay. American Convention on Human Rights (Art. 7, n. 5 

and 6). Doctrine. Jurisprudence. - Excess term, if solely attributable to the judiciary - not 

deriving therefore any procrastinatório fact causally attributable to the defendant - translates 

anomalous situation that compromises the effectiveness of the process because, besides making 

clear the state contempt for freedom of the citizen frustrates a basic right of any person: the 

right to resolve the dispute without undue delay and with all the guarantees recognized by the 

constitutional order. (...). "(RTJ 187 / 933-934, Rel. Min. MELLO CELSO) It is always 

important to remember at this point that no one can remain stuck for time gap that exceeds, 

excessively, reasonableness standards accepted by law that the Supreme Court stand in the 

matter now in question, especially when non-existence criminal sentence (RTJ 198 / 1113-1114, 

Rel Min GILMAR MENDES -... RTJ 201/663, Rel p / Min Cezar Peluso judgment. - HC 87 

721 / PE, Rel Min Carmen Lucia -.. HC 89202 / BA, Rel Min AURÉLIO MARCO -.... HC 

99,672 / SP, Rel Min Cezar Peluso, eg) or, as is the case, the criminal conviction were to 

desconstituída be issued by decision of superior jurisdiction of the Court (HC 100 574 / MG, 

Rel Min Celso de Mello..): "THE TERM OF EXCESS, EVEN case of heinous TORT (OR 

THIS equivalent), CAN NOT BE TOLERATED, imposing itself, THE JUDICIARY, in 

obedience to the accepted principles in the REPUBLIC OF THE CONSTITUTION OF THE 

IMMEDIATE RELAXATION OF PRISON CAUTIONARY OR THE DEFENDANT 

indicted. - Nothing can justify the permanence of a person in prison without charge, when 

configured unreasonable excess in time of its interim segregation (RTJ 137/287 - 157/633 RTJ 

- RTJ 180 / 262-264 - RTJ 187 / 933-934 ), considerada a excepcionalidade de que se reveste, 

em nosso sistema jurídico, a prisão meramente processual do indiciado ou do réu, mesmo que 

se trate de crime hediondo ou de delito a este equiparado. - Excess term, if solely attributable 

to the judiciary - not deriving therefore any procrastinatório fact causally attributable to the 

defendant - translates anomalous situation that compromises the effectiveness of the process 

because, besides making clear the state contempt for freedom of the citizen frustrates a basic 

right of any person: the right to resolve the dispute without undue delay (Constitution, Article 

5, LXXVIII.) and with all the guarantees recognized by the constitutional order, including not 

to suffer the will of state coercion represented by the precautionary deprivation of liberty for 

unreasonable time or greater than that established by law. - Prolonged, abusive and 

unreasonable length of interim arrest someone offends you, frontal mode, the postulate of 

human dignity, that is - considered the centrality of this essential principle (Constitution, Article 



1, III.) - Significant interpretive vector, true value source that shapes and inspires all the current 

constitutional order in our country and that translates, so expressive, one of the grounds on 

which it is based, among us, the republican and democratic order consecrated by the positive 

constitutional law system. Federal Constitution (Art. 5, items LIV and LXXVIII). EC 45/2004. 

American Convention on Human Rights (Art. 7, n. 5 and 6). Doctrine. Jurisprudence. - The 

indicted or the defendant, when configured unreasonable over the duration of your protective 

prison, can not remain exposed to such a situation of evident unconscionability, although take 

care of people accused of alleged commission of heinous crime (Precedent 697 / STF) under 

sorry for the procedural instrument of criminal injunctive relief transmute up by subversion of 

the legitimate purposes in unacceptable (and unconstitutional) through enforceable anticipation 

of his own penalty. Unprecedented. "(RTJ 195 / 212-213, Rel. Min. MELLO CELSO, Full) 

Excess term, therefore, should be repelled by the judiciary because it is intolerable admit that 

persists in time without legitimate reason, duration of precautionary arrest of the defendant, for 

whose benefit - it is always important to remember - militates in constitutional presumption, 

though "rebuttable" of innocence. Hence the reason for the jurisprudence of the Supreme Court 

did not admit - because absolutely unacceptable - the livelihoods of situations, such as that 

register in these proceedings, that prove onerous and offensive to "libertatis status" of the 

accused, simply refer, in this sense, numerous decisions of this Supreme Court (RTJ 118/484, 

Rel Min CARLOS WOOD -.. RTJ 187 / 933-934, Rel Min Celso de Mello -.. RTJ 193/1050, 

Rel Min EROS DEGREE -.. HC 79,789 / AM .., Rel Min ILMAR GALVÃO - HC 83,867 / PB, 

Rel Min AURÉLIO MARCO -.. HC 84,181 / RJ, Rel Min AURÉLIO MARCO -.. HC 84,907 

/ SP, Rel Min SEPÚLVEDA BELONGS, eg)... So for those reasons and welcoming also the 

opinion of the scholarly Attorney General's Office, I grant the request of "habeas corpus" to 

ensure, to either patient, the right to be set free, if for al is not caught until the final judgment 

of conviction imposed on him, rendered in the case Criminal proceedings No. 

001.2010.021.953-2, now under way before the Law Judge of the Court of Narcotics of the 

district of Campina Grande / PB. Communicate with urgency, passing up a copy of this decision 

to the E. Superior Court (HC 243 252 / PB), the E. Court of the State of Paraíba (Criminal 

Appeal No. 001.2010.021.953.2 / 004) and the Law Chamber of the Narcotics Court of the 

district of Campina Grande / PB (Criminal proceedings No. 001.2010.021.953-2). Archive to 

the present case. Post up. Brasilia, May 30, 2014. Minister Celso de Mello Rapporteur  

(HC 121140, Rapporteur (a): Min. MELLO CELSO, judged on 05/30/2014, published in 

PROCESS ELECTRONIC DJE-107 Disclosure 06/03/2014 PUBLIC 04/06/2014)  



 


