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ABSTRACT: The purposeful rumor in which a huge future hunger would settle on Earth due 
to the increase of the world’s population, allowed biotech companiesto be able to offer GM 
food coming from the genetic manipulation among beings from the same species, or different 
species, according to the companies it was done in order to enhance the productivity and 
quality of foods, and further, to make them cheaper. However, the release for production and 
consumption of GM food happened in several countries without accomplishing the promises 
from the biotech enterprises. Thus, this research has thefollowing aims: to clarify that health 
is a fundamental human right and that it cannot be violated; that the methods of GM food 
production are not safe and can cause serious damage to the environment and to the human 
being health and, to perform an analysis of how GM food are accepted and treated by the 
juridical ordainment of Brazil and the United States of America. The methodology used in 
this present research is the qualitative one, using the inductive and bibliographic method, 
consulting legislation, doctrine and jurisprudence. 
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RESUMO: O proposital boato, de que uma grande fome futura se instalaria na terra, em 
virtude do aumento da população do planeta, permitiu que as empresas de biotecnologia 
pudessem oferecer alimentos transgênicos, oriundos da manipulação genética entre seres da 
mesma espécie, ou de espécies diferentes para, segundo as empresas, aumentar a 
produtividade e qualidade de alimentos e, ainda, torná-los mais baratos. Entretanto, a 
liberação de produção e consumo dos alimentos transgênicos ocorreu em diversos países sem, 
contudo, concretizarem-se as promessas das empresas de biotecnologia. Assim, esta pesquisa 
tem como objetivos: esclarecer que a saúde é um direito humano fundamental e que não pode 
ser violado; que os métodos de produção dos alimentos transgênicos não são seguros e podem 
provocar sérios prejuízos ao meio ambiente e à saúde  do ser humano e; fazer uma análise de 
como os alimentos transgênicos são aceitos e tratados pelos ordenamentos jurídicos do Brasil 
e dos Estados Unidos da América. A metodologia utilizada na presente pesquisa é a 
qualitativa, com uso do método indutivo e bibliográfico, com consulta à legislação, doutrina e 
jurisprudência. 
 
PALAVRAS- CHAVE: Transgenia; Direito fundamental; Saúde Alimentar; Biotecnologia; 
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INTRODUCTION 

 

The unequal distribution of wealth generated by the absence of Public Policies and 

education for the proper use of food are factors that directly influence the nutritive capacity of 

people, creating hunger worldwide. 

 Although there are several studies indicating that what is produced on the planet is 

enough to feed all beings properly, scientists financed by Biotech companies have been 

developing intensive studies on trying to produce more food. 

 In recent decades, the population of Earth hasmeaningly increased and companies of 

food production, trying to validate their searches to raise their profits by Government 

Endorsement, have developed and released experiences on the media saying that in the future 

there will be lack of food. And from this information, they validate their biotech studies for 

“producing more food”, through genetic engineering. 

 This quest has begun from the experiments of the scientist Johann Gregor Mendell, in 

the crossing of several varieties of pea plants, which was established what is called the 

Mendell Law. His discoveries were very important, once they determined the beginning of the 

scientific progress in genetics, establishing that every living is an organism constituted by 

cells and always reproduce itself by cell division, even if they are multi or unicellular 

organisms. 

 Thus, some Biotech companies started making intense campaigns, informing that it 

would be necessary a change in the system of food production and that the traditional method 

should be abandoned, replacing it by a genetically modified one which is configured in the 

genetic modification of foods, inserting different genes from other species into their cellular 

composition using genetic engineering technics for producing a major quantity of food in less 

time and giving it a better nutritive quality. Otherwise, according to them, the planet will 

agonize of hunger in the future. 

 Meanwhile, the searching for a better quality of food, as well as the necessity of large 

production and the necessity of saving the environment, clash with the current tendencies in 

the agrifood system. 

 If on the one hand there is a necessity of producing more, on the other hand there is an 

obligation of making it warily and safely. The searching for a better quality in foods clashes 

with the new technics of production. 



 One of Genetic Engineering features is that the technic allows suppress the activity of 

genes of a species and transfer them to another, changing its structure and producing diverse 

reactions, which are still unknown to scientists. 

 Thereby, scientists, through Genetic Engineering, manipulate genes among species 

which would never cross themselves naturally; thus creating organisms which are modified in 

their cellular structure, once they carry components that didn’t originally belong to them. 

 When these organisms receive genes of other organisms from the same species they 

are called GMOs; however, if they receive genes of organisms from a different species, they 

are called GM foods (Genetically Modified Foods). Activities related to genetic manipulation 

of live organisms are part of biotechnology, which study the whole technology applied to life. 

 However, the problematic that has been raised is: does the human being have any 

conditions, at the stage of knowledge and morality in which he is in, to offer healthy food for 

human consumption through genetic modification? Are the technics used safe? 

 Up until now, the biotech industry hasn’t proved that food coming from genetic 

engineering is healthy. There are several experiments pointing to the opposite direction, 

generating uncertainties and insecurities in the scientific community. Events that occurred in 

the past, in the 1980s, at a research center in the Department of Agriculture of the United 

States of America showed us that the experiment with genetically modified pigs was 

disastrous; because the animals started developing ulcers, arthritis and other diseases. As we 

don’t feed ourselves with food from animal origin yet, we would also have our health 

weakened by the ingestion of this type of meat. Talking about vegetables, it couldn’t be 

different, this catastrophe can happen as well. 

 Thus, this present research is justified inasmuch as it looks for evidencing the 

human right to alimentation as a fundamental right and discussing if the production of GM 

food meets this fundamental right of consuming healthy food, which is of great importance to 

life and performing a short analysis about the view Brazilians and Americans have on GM 

food, concerning healthy alimentation as one of the human being fundamental rights. 

 

1 – HEALTHY ALIMENTATION AS A HUMAN BEING FUNDAMENTAL RIGHT 

 

 The meaning of health, for the man, has passed through a lot of changes along history. 

Nowadays the concept of Health is: a state of the life system which is not interconnected just 

with the physical body, but with the human mind as well, with psychological well-fare and 

environmental balance, producing a better quality of life. 



 Hereupon, the Universal Declaration of Human Rights3 says: 

 
Article 25 – Everyone has the right to a standard of living adequate for the health 
and well-being of himself and of his family, including food, clothing, housing and 
medical care and necessary social services, and the right to security in the event of 
unemployment, sickness, disability, widowhood, old age or other lack of livelihood 
in circumstances beyond his control. 
 

 So, it is seen that the international norm establishes as a fundamental right of everyone 

the right to food and health. It is verified, in analysis, that this food must be healthy to ensure 

health. 

 Thus, it is obligation of the Sovereign State to watch over for the food its population 

will eat, establishing rules for production, storage and commercialization, otherwise, if this 

food is no longer healthy, it will greatly have an influence on the population’s health. In case, 

the production of GM food should be accompanied and incessantly supervised by the State. 

 According to Nunes4: 

 
The main point about the right to health, which is immutable and translates 
into densification norms of those two principles, is inserted into two 
aspects.First, the individual must have the possibilities to be prepared for the 
changes in his physical condition resulting from aging and environment as 
well as forearming himself from disease risks and other situations that 
negatively influence the well-being, through information about all action or 
poison that harms their physical and mental balance. Second, the right holder 
i.e. the person, must have access to goods and services organized by the state 
in a system that promotes, protect and recover the health of the population. 
 

 In this way of thinking, the individual’s health is connected to the food he/she ingests 

and the information he/she has about this food, the way it was produced, etc… giving the 

individual conditions to comprehend if that food has components which will not bring bad 

things to his/her health. About GM food, which has an insertion of genes from other species 

and nature, there is no way for the end user to know if that food has a gene in which he is 

seriously allergic to. 

 So, regarding to the production of GM food, although the article 170 from the 

Brazilian Federal Constitution establishes free enterprise in the productive system, the State  

is obligated to ensure effectiveness to the individual rights of hyposufficient ones, being 

obligated to ensure them health. Being health a fundamental right of the citizen, article 60, § 
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4º, item IV from the Brazilian Federal Constitution5 raises it to an entrenchment clause 

condition, not allowing the Economic Power to pass it over. 

 In this sense Sarlet6, regarding the right to health, clarifies that “(…) it is not taken 

care of the liberty before the State anymore, but the liberty by the State”. 

 So, regarding health, the Federal Constitution from 19887 establishes a complex of 

norms, protecting it: 

 
Article 6. Education, health, food, work, housing, leisure, security, social 
security, protection of motherhood and childhood, and assistance to the 
destitute are social rights, as set forth by this Constitution. 
 

 It is verified that the Federal Constitution puts in the caput of this article both health 

and food, being clear the legislator’s intention to connect food to health. 

 Concerning the physical-environmental aspects, the Federal Constitution8 connects 

health to an ecologically balanced environment: 

 
Article 225. All have the right to an ecologically balanced environment, 
which is an asset of common use and essential to a healthy quality of life, 
and both the Government and the community shall have the duty to defend 
and preserve it for present and future generations.  
Paragraph 1. In order to ensure the effectiveness of this right, it is incumbent 
upon the Government to: (…) omissis 
 

 Therefore, it is verified that health is connected to the environment where the man 

lives and, in a clear way, the Federal Constitution has established to the government the 

obligation of taking care of the environment and consequently of Brazilian population’s 

health. 

 In the same way, the Federal Constitution9 still ensures: 
Article 3. The fundamental objectives of the Federative Republic of Brazil 
are: 
(…) 
IV – to promote the well-being of all, without prejudice as to origin, race, 
sex, color, age and any other forms of discrimination 
 

 The way the State will ensure the well-fare of all, among them health, is written in the 

Constitutional10 text: 

 
																																																													
5	BRAZIL. C.F. of 1988, art. 60, § 4º, item IV.	
6INGO WOLFGANG SARLET. A EFICÁCIA DOS DIREITOS FUNDAMENTAIS. (Livraria do advogado 
eds., 2004) 
7 BRAZIL. C.F. of 1988, art. 6.	
8 BRAZIL. C.F. of 1988, art. 225, paragraph 1. 
9	BRAZIL. C.F. of 1988, art. 3, item IV.	
10BRAZIL. C.F. of 1988, art. 196.	



Article 196. Health is a right of all and a duty of the State and shall be 
guaranteed by means of social and economic policies aimed at reducing 
the risk of illness and other hazards and at the universal and equal access 
to actions and services for its promotion, protection and recovery. 

  

Therefore, it is seen that is a duty of the State to ensure health to its people through 

public policies for the supplying of food which are demonstrably healthy, reducing the risk of 

diseases and other hazards. 

 In this way, we verify that the right to healthy food and the right to health is ensured as 

a human fundamental right, of all. Such right is ensured internationally and nationally. 

 Thus, the insertion of GM food in the consumer market, without the necessary 

guarantees that it will not cause damage to health is foolhardy; it is needed to be careful. And, 

to settle doubts related to this, following, it will be analyzed the great controversies about 

concerning GM food. 

 

2 – THE GREAT CONTROVERSIES ABOUT FOOD RISKS 

 

 From the 1980s, European Union agriculture have dislocated itself to support new 

environmental correct techniques and to the valorization of typically and traditional food 

products. The experience with the “Mad Cow Disease” frightened Europe and so it has 

become alarmed about it. 

 Beyond this fear, there is a conflict between ethic values and interests around the 

diffusion of GM food. This conflict is extended up to the scientific field of analyses and risk 

regulation, for which has already formed an International conflict: there is a block of countries 

(The United States, Canada and Argentina) which are the most important producers of GM 

food, which have the support of the "principle of equivalence", based on risk regulation. 

 The food issue, because of the amplitude and coverage of the issues involved, implies 

Public Policies commitments which involve four segments: food safety, the guarantee of 

universal access to food, the guarantee of nutritional and sanitary quality of food and, the 

control and conservation of genetic base. 

 Concerning Public Policies, the Precautionary Principle, established by the United 

Nations Conference on the Human Environment held in Stockholm in 1972, and ratified by 

the United Nations Conference on Environment and Development (UNCED)11 held in Rio de 

Janeiro in 1992 – also known as Rio Conference or Rio-92 –, imposes to Public 
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Administration the duty of observing the following principles: legality, impersonality, 

morality, publicity and effectiveness. All of them instituted in the Article 37 of the Federal 

Constitution from 1988, which guides the public administrator behavior in Brazil. 

  Article 37 from the Federal Constitution has an imperative nature. In this way, the 

postponement of precaution actions which have to be immediately done related to the 

commercialization of GM food counteracts the administrative morality and legality. The 

agreements and/or licenses and the chronogram of execution of projects or the execution of 

works are not shown to the public, enabling interested sectors to take decisions, violating the 

Principles of Publicity and Administrative Impersonality. 

 Thus, the State, which is in charge of salubrity, peace, security take actions which 

contradict, reduce, limit or suspend some freedoms of man and citizen, mainly of the 

economic power which aims just the profit, many times at any cost. This power of the State is 

called Police Power and the State should use it to analyze, authorize and release genetic 

modification activities, because if it does not supervise properly the loss for population will be 

huge. 

So, the role of the State is the obligatory intervention on environment protection, to 

preserve the population’s health, including food health. 

 Thus, according to Lessa, quoted by Araújo12: 

 
If there is no previously and clear scientific basis for defining the effects or a 
certain level of contamination of a specific product, it is more prudent for the 
state and the citizens to pressure the likely or potential cause of 
environmental damage to prove it beforeits unpredictable effects may occur, 
that the specific activity or the use of certain products or substances will not 
alter the environment. 
 

 In this way, if GM foods bring up scientific doubts related to the harmful effects on 

environment and human health, it shouldn’t be safe release their production and allow them to 

be consumed, this activity must be avoided. 

 So, it is necessary to act warily and according to the law rules, inasmuch as just they 

have the power to keep social peace and the physical and psychic integrity of society. For this 

motive, it will be analyzed the principle of material equivalence; because these bring the 

proper protection to food health. 

 

3 – THE PRECAUTIONARY PRINCIPLE AND GM FOOD 
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 In law sphere, when juridical norms are missing, principles must be used as 

determiners and conductors of actions and decisions. For this, they are commandments that 

the society considers fair, honest and decent and therefore are master rules that besides 

bringing production fnorms, regulate the interpretations and decisions arising from the 

application of these. 

 The Precautionary Principle13, foreseen in Rio-92 Declaration, the International 

Convention on the Environment, held in the city of Rio de Janeiro in 1992, is the parameter 

that must be observed in the production and marketing of GM foods issue. 

This principle states that when there is scientific uncertainty, the activity should not be 

developed, should wait because the urgency in this case is just the waiting. Take a look at its 

contents: 

 
Principle 15. In order to protect the environment, the precautionary principle 
shall be widely applied by States according to their capabilities. Where there 
are threats of serious or irreversible damage, lack of full scientific certainty 
should not be used as a reason for postponing efficient and cost-effective 
measures to prevent environmental degradation. 
 

Regarding GM foods, the environmental benefits and safety of food quality of 

genetically modified crops plantations are still very questionable, if only because, depending 

on the climate and soil of each region, the expected benefits may be variable and not be 

achieved; and may even be lower than expected. In addition, the result of genetic modification 

is unknown, a risk that consumers may take; because there is no certainty that the "new food" 

generated will be healthy, once that in the process of genetic modification is manipulated 

many toxins and the problem of hunger can be overcome, but due to this the rise of incurable 

diseases to human science can happen and this candestroy life of the individual who will 

consume the new food. 

According to Guerrante14: 

 
Risk is a damage potential, which may or may not occur. Occurring damage, 
the law is called into action, seeking for the injury responsibility to a legally 
protected interest which can be, in this case, human life, the ecologically 
balanced environment or mutation of the human species, either for the 
monstrosity, or for genetic defects or to aging. Besides these, various other 
possibilities for unknown risks may occur. 
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In addition, Guerrante15 reports (2003: 33-36.), that the potential risks that GM foods 

show us are ten: traitor technology, elimination of insects and microorganisms from the 

ecosystem; gene flow: horizontal gene transfer; generation of superweeds; the rising use of 

pesticides; emergence of new substances or the level increasing of existing substances; 

oligopoly of the seed market; increase on the final price of the product and dependency and 

exclusion of small farmers: 

 
1) Traitor technology that involves the application of chemicals able to 
enable or disable plant characteristics, making it sterile and creating 
dependency of the farmer in relation to multinational companies. 
2) Elimination of insects and other microorganisms from the ecosystem 
(consists in the fact that transgenic plants represent potential risks of 
elimination of insects and beneficial microorganisms to agriculture and soil 
bacteria, due to exposure of these insects and microorganisms to the toxic 
substances produced by genetically modified vegetables. 
3) Flow of genes (it is another potential risk to the environment and to food, 
related to the cultivation of genetically modified crops: it is the 
contamination risk of conventional crops through pollen switching between 
open-pollinated crops, both conventional and genetically modified. 
4) Horizontal gene transfer - this risk is the transfer of genetic material 
between cells of species genomes that do not relate naturally in nature, being 
transferred vertically from parent to descendant. This occurs between 
individuals of the same species or closely related species. This process occurs 
in three ways:by conjugation (through contact); by transformation (the 
genetic material present in the environment where the cell is exposed is 
directly transferred into the cell) and transduction (the material is transferred 
from one cell to another by infectious virus). 
5. Generation of Superweeds: (this is the creation of insects and weeds - here 
it is foreseen the possibility of crossing between GM cultivars and non-GMs 
cultivars, from the same species or closely related species, such as corn in 
Mexico, the potato in the Andes, soybeans in China, beet in Central Europe 
and rice in Thailand). 
6. Rise of Pesticides Usage (consists in the fact that there are assumptions 
that certain GM crops when planted in specific edaphoclimatic16 conditions 
require a greater amount of chemicals for their protection. 
7. Emergence of new substances or the rise of concentration levels of existing 
substances. (In this case the risk to human health is enormous; once it shows 
possible allergenic effects and change of human metabolism, due to 
consumption of new unknown substances. This violates the caput of Article 
225 of the Brazilian Federal Constitution. 
8. Oligopolization of seed market - this is an economic risk due to the use of 
this technology. Biotechnology companies can form an oligopoly in the 
GMO seed industry. 
9. Increase on the final price of the product - the need for labeling, which 
we'll talk forward,of genetically modified seeds implies the need for 
traceability of the production chain of GMOs and their derivatives, which 
would lead to costs for certifying the entire production chain. 
10. Dependence and exclusion of small farmers (in this case while seeking 
the return of large investments, biotech companies resort to patent this 
technology and the genes inserted into the modified plants. The risk violates 
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Article 170 of the Brazilian Federal Constitution which establishes free 
competition. 
 

Well, all these risks cause insecurities, serious threats to the environment, to 

consumers’ health and, therefore, the organized society has been looking for concrete 

information about GM foods. All questions have led to heated debates. 

 Before this scenery, biotech companies began to realize that they would have to invest 

a lot to change this situation and immediately place their products on the market. Thus, began 

to argue that the arrival of GM foods would be necessary, once they are produced faster and 

in large scale, to tackle the uncontrolled hunger in the world. This fear made the misinformed 

population to be alarmed and started not making the questions because of the fear of hunger. 

However, it is needed to say that when we are dealing with risk assessment, the economic 

power of biotechnology companies suffers no risk; instead, it gets its profit, and externalities, 

diseases that may arise, shall be borne by the consumer or payable by the State, once, 

according to the companies, if the activity was released by the Regulatory Power of the State, 

it shall be responsible for the elimination of the epidemic, because its approval was given. 

That is, the economic power always talks more. 

 Care must be taken with inequality and the domination of the strong over the weak. It 

is worth noting that the wild search for increase in food production should not be caused by 

hunger, as according to FAO - United Nations Organization for Food and Agriculture - this 

information that there will be lack of food in the future, is untrue; as there is food for all, since 

there are Public Policies for income distribution and proper utilization of food. 

 According to FAO17 (2015, main page): 

 
(...) The food currently produced in our planet, allows that each inhabitant 
may have for their daily consumption 1.7 kg of cereals, beans and nuts 
(carbohydrates and fats), 200 g of meat, milk and eggs (proteins and fats) and 
0.5 kg of fruits and vegetables 9 fibers and vitamins), necessary elements for 
a healthy and balanced diet for any human being. 
 

 Notwithstanding all that has been said about the health risks that consumer and the 

environment suffer from the cultivation and consumption of GM foods, we want to register 

the position of Capra, quoted by Rodrigues18 through some extracts of the thesis which he 

supports: 
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The simple truth is that the majority of innovations in the food biotechnology 
area were motivated by profit and not by necessity. Monsanto, for example, 
designed a transgenic soybeans specifically resist the herbicide Roundup, 
which is from Monsanto’s own production, to increase its sales of that 
product. It also produced cottonseed carrying an insecticide gene in order to 
increase sales of seed. Technologies such as these increase the dependence of 
farmers in relation to patented products and protected by intellectual property 
rights which put into unlawful the ancient agricultural practices of producing, 
storing and exchangingseeds.In addition, biotechnology companies charge 
"technology fees" on the price of seeds, or force farmers to pay excessively 
high prices for seed and herbicide packages. Through a series of major 
fusions and due to the strict control enabled by genetic engineering, what is 
happening now is a concentration never seen before of ownership and control 
over food production. The ten largest agrochemical companies control 85% 
of the world market; the top five control almost all of genetically modified 
seeds market. (…) The purpose of these giantscorporationsisto create a 
unique global agricultural system in which they can control all stages of food 
production and manipulate both stocks and the price of food. (…) 
 

 In fact the biotech companies want profit and reset the high costs that they have had so 

far, with researches that have proven insufficient to secure the consumer's health. 

Thus, the supply of GM foods without sufficient and detailed research on the possible 

side effectsviolatesthe Human Rights with regard to the right of eating healthy food and right 

to health, according to the Declaration of Human Rights and the Brazilian Federal 

Constitution. 

 

4 – THE RISK OF GM FOODS DEVELOPMENT 

 

The risk of development manifests itself when new products reveal a hidden 

insecurity, such as certain characteristics ignored at the time of release; they become 

responsible for the so-called late damage, precisely those whose causes usually become 

apparent only with the conduction of further research. 

According to Marins19, the meaning of the expression “development risk”: 

 
(...) It is the possibility that a particular product to be marketed without 
having knowable defect, although thoroughly tested, faced with the level of 
scientific knowledge available at the time of its introduction, occurring 
however, subsequently, certain period after the beginning of their movement 
in the consumer market, to be detected a defect, only identifiable in view of 
the development of technical and scientific means, capable of causing harm 
to consumers. 
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There are products that by the irnature are potentially harmful to health or safety of 

users,andin relation to those products Article 9 of the Consumer Defense Code20 says that the 

manufacturer is obliged to inform, ostensibly about their harmful or hazardous: 

 
Article 9. - The supplier of products and services that are potentially harmful 
or dangerous to health or safety shall provide noticeable and proper 
information as to the risk of harm and danger they involve, without prejudice 
to other measures applicable to each case.  
 

And it is the same code that, coercively, establishes in its Article 6321, the penalty of 

imprisonment from six months to two years and a fine, to the disobedient manufacturer of 

Article 9. 

In addition to the Consumer Defense Code, the Development Risk is insert also in the 

Civil Code22: 

 
Art. 441. The thing received due to commutative contract can be rejected for 
defects or hidden defects that render it unfit for the use it is intended, or 
decrease its value. 
 

So, it is questioned: Will it be possible to use the Development Theory to release the 

food supplier from the fact of the product liability, in the case of GM foods? 

We understand that it will not be possible. The Juridical hermeneuticssurely must 

understand that the supplier must repair the damage, behold, the consumer has the basic right 

to protection of life, health and safety against risks caused by practices in the supply of 

products which are considered dangerous or harmful. Furthermore, the Consumer Defense 

Code23 thereby provides: 

 
Article 10 - Suppliers are not allowed to introduce into the market products 
or services they know, or ought to know, are highly harmful or hazardous to 
consumers' health or safety. 
 

Therefore, the development risk idea relates closely to the legal notion of future 

projection defect, which is considered by the Code as a default able to charge the supplier; 

excluding therefore the possibility of the supplierto evade. 

																																																													
20 Código de Defesa do Consumidor, art. 9 (BRAZIL, 1990).  
21 Código de Defesa do Consumidor, art. 63 (BRAZIL, 1990). 
22 C.C., art.441 (BRAZIL, 2002).	
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The doctrinal discussion about it is great. In this sense, Silva, quoted by Rodycz24 

expresses it in this way: 

 
The known step of 'state of science and technology' also called the state of 
the art, is used as border line between serving the design defects and 
information and so-called developmental disabilities, getting the first hand, 
the known risks, knowable or predictable and, on the other hand, hidden risks 
unknowable or unpredictable; for those, the producer responds on the basis of 
guilt or independently of it; for these, the producer is not responsible. 
 

Well, it turns out then that Silva supports that the producer is responsible for the 

products he puts on the market, except in the so-called development risks. 

However, the so-called criteria for gauging the guilt when it comes to the state of 

science and technique, and which take into account the knowledge available at the time the 

product was put into circulation, if it was possible or not to detect the existence of a defect, 

does not find shelter in Article 10 of the Consumer Protection Code25. This understanding is 

strengthened by description in section II, §1°, from article 12 from de Consumer Protection 

Code26, which clarifies that “A product is to be considered defective when it does not offer the 

expected safety”. 

The large demonstrations and oppositions that has been done in relation to GM foods, 

do not allow the producer to claim for ignorance to protect himself, because the discussions 

raised about the risks of these foods have characterize them as "defective”. Thus, one cannot 

claim that was unaware of the dangers that they offer to the consumer. In this regard, the 

manufacturer or producer, has a duty to remain strongly up-to-date with "the state of the 

science and technique", considering the universal knowledge of the matter, and adopting as 

standard reference an ideal producer. The liability arises from the risk that the entrepreneur 

takes with the activity that he plays and, according to the Brazilian Consumer Protection 

Code, it is concretized when the "defective product" is identified. 

The use of transgenic techniques allows changing the biochemical and hormonal 

balance of transgenic organism. 

Recent research in England showed an increase of allergies with the consumption of 

transgenic soybeans. Discussions are intense, as it is believed that GM may reduce or 

eliminate the effect of antibiotics in the body, blocking treatments and aggravating infectious 
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diseases, as well as fostering the emergence of cancer. They are discussions that cannot be 

ignored. 

It is also believed that resistance to pesticides can lead to increased pesticide doses in 

plantations and that the pests that feed on the transgenic plant can also acquire resistance to 

pesticides. In turn, to fight them it would be necessary to use a higher dose of the pesticide, 

which would lead to a disastrous chain reaction to the environment. 

Thus, the producer must prove, before producing, that his product does not detract 

from the health of consumers. We cannot wait disastrous results to happen and then draw up 

rules to inhibit. 

The law does not rescue those who sleep! There is no crime without a previous law to 

define it, nor a punishment without a previous legal commination. So, who has the onus to 

indemnify? The State? And beyond the acquired diseases, Will the cost of medicines be 

thrown on consumers? The threat exists; shall we open the doors to it without having the 

necessary scientific ways to fight against it? 

Thus, it is important for us to create mechanisms to keep going safely. Moving safely 

means establishing clear rules, including compensation for damage, as to consumers’ health, 

as to the environment. And also blame the Civil Servants that assent the release of transgenic, 

negligently or riddled with defects. 

According to Castro27, "the campaign against GMOs is a collective blindness, because 

we can never ensure that biotechnology will be safe for the environment. The question is to 

see if this degradation is significant and the benefits are worth the risks. " 

On the other hand, where is the study on degradation? Is it expected that the federal 

government do the study? But should the study be done by the government or business 

entities that profit from it? Under Brazilian rule it is the entrepreneur in economic activity 

who must suffer the burden of proof. 

The big argument is that in the issue of GM it fears the loss of freedom of choice of 

the farmer. The GM producer cannot establish contamination limits of his product. One of the 

most recent cases is the GM rice from Bayer, the German multinational, which the 

contamination occurred in the US. Some scientists raise the argument that the more the 

cultivation of GM food develops, the more they contaminate other crops and the environment. 

In 2006, we witnessed the collapse in the rice industry, caused by the technology 

company Bayer, in the USA. Farmers claim that the company was responsible for the 
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contamination of rice stocks and the cultures of US rice producers. On the other hand, there 

are people like Frei Sérgio Antônio Gorgen28 who believe that "GM did not keep their 

promises: cost reduction and extinct the hunger in the world”. He defends the idea that after 

GM soy, hunger persists, decreased use of poisons has not occurred. This is true; for hunger 

continues to victimize the poor, and the economic and social inequality were not solved out. 

According to the disclosure of Efe/Estado Online29,"A team of three French experts 

found that the variant 863 of GM corn from the company Monsanto produced toxins in the 

kidneys and liver of laboratory rats. 

Similarly, Field (2007, p. 1) states that "the approval of a GM is not a guarantee of 

their safety. The lack of studies on genetic manipulation of foods dangerous, because the 

long-term will bring harmful effects on people's health”. Notwithstanding all that has been 

said, it is important to emphasize that the purpose of the Precautionary Principle is not to 

block the development. Instead, it is, to develop with quality and safety. Joining the Cartagena 

Protocol, allows Brazil to full participation in international negotiations on Biosafety, creating 

new conditions for the Brazilian authorities, whenever involved in decisions regarding the 

release of the production and importation of GMOs. 

This allows signatory countries to become capable with respect to technological 

advances and the imperative need to protect biodiversity and the environment; thereby 

protecting the fundamental rights of man: human health, biodiversity, ecological balance and 

the environment, ensuring dignity, life and its quality; all established and guaranteed by 

Article 225 of the Federal Constitution of Brazil and the Declaration of Human Rights. 

Scientists warn that the genetic potential is a dangerous potential. With the advent of 

genetic engineering in the seventies, researchers have begun to worry about the use of this 

new knowledge, as a potentially dangerous and they themselves began to establish a voluntary 

moratorium on searches in this field. But the economic power wants to release the activities, 

because the important thing is profit. 

In 1991 the Organization for Economic Cooperation and Development – OECD 

defined that "food is considered safe if there is reasonable certainty that no harm will result 

from its consumption under anticipated conditions of use." 

In this context it is important to say that it is not protected the dignity of the human 

person from a mere appeal coming from the conscience of the researcher. The right cannot be 
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satisfied with the requirement to respect the foundation which moves the democratic rule of 

law. 

It is imperative to have something else and this is represented by formal social 

controls, able to set in motion to achieve the intended extent. 

Despite the risks and uncertainties presented, the biotechnology industry moves 

forward with its political pressure. 

In this scene environmentalists raise themselves up defending the idea that one cannot 

move forward without the certainty that there is no risk; on the other hand scientists recognize 

the possibility of still unknown damage and the need to seek to anticipate them and measure 

them on the basis of scientific knowledge, protecting the legitimate interests of the whole of 

society, but it is also necessary to create mechanisms and regulatory procedures that ensure 

scientific activity with minimal risk. 

 

5 - PRINCIPLE OF MATERIAL EQUIVALENCE 

 

Within the food issues produced by genetic modification, stands the need of 

responsibilities that attracts to itself, as a supplier of food products or pollutes the 

environment. 

The Principle of Equivalence, laid down in the Consumer Defense Code (art. 6)30, 

seeks to accomplish and preserve the real balance of rights and obligations in the contract, 

during and after implementation, to harmonize interests. 

The aim of this principle is to preserve the balance to maintain the initial 

proportionality of rights and obligations, whether to correct the imbalances supervening, 

regardless of whether the change of circumstances could be predictable. 

The most important point brought out by this principle is that no longer to practice the 

blind implementation of the performance of the contract signed in how it was celebrated but if 

its implementation does not involve excessive advantage for one party and excessive 

disadvantage for the other. 

One question is, as regards the supply of GM foods in the consumer market, the 

consumer does not have the opportunity to choose, he must pay for the losses, even if they 

choose to consume that food that is offered to you? 
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The controversy here arises: who will be held responsible for damage caused to 

society, with respect to GM foods, even if the consumer is aware that such food was 

genetically modified? 

Following this reasoning, the Consumer protection Code31, establishes some important 

points that protect the equivalence between the parties: 

 
Article 6. - The following are consumers' basic rights : (…) 
V. - modification of the contractual clauses that establish unreasonable 
installments, or their revision in view of subsequent events that make 
installments excessively burdensome; (…) 
 

 This concern with equity in contractual benefits is also expressed in the Civil Code32 

of 2002, with the prediction of the theory of unpredictability, inserted in Articles 317 and 478-

480, which is a clear determination for the judge to correct the imbalance. 

This theory is closely linked to the precautionary principle we have just seen; because 

it cannot admit is the occurrence of wrongful attitude, whether negligent or reckless. 

In this sense, the lack of further scientific studies in relation to GM foods, can be 

characterized recklessness; for if I make available on the market a food that there is no legal 

or scientific certainty that it is safe, I'm assuming the burden of the damage it cause. 

Now let us see what is the position of Republic Federative of Brazil and the United 

States of America, concerning GM foods and consumer health who ingests them. 

 

6 - POSITION OF BRAZIL AND THE UNITED STATES IN RELATION TO GM 

FOODS 

 

Given the fact that health is a fundamental human right and that, to be healthy, human 

beings need to have healthy foods, the claim that new technologies, like GM foods, could 

solve human problems is controversial; as the technologies and scientific studies conducted so 

far, is uncertain for human well-being. 

The guided discussion on the claim that industrial agriculture should be the food 

production model suffers many controversies and the decision about what to put in the fields 

or in the human dish, faces pressure in favor of economics and agribusiness efficiency. 
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On the one hand, the biotechnology industry, producer of GM foods argues that only 

the production of GM foods is what will be able to feed the billions of people, on planet Earth 

in the future. 

However, when this same production industry is called upon to take responsibility and 

commitment to promote food security (health), it defends itself inducing the understanding 

that the logic that overlaps is that food should be understood as "merchandise" and not as a 

right. the biotech companies then seek to evade their responsibility. 

The main biotechnology industry of GM foods is Monsanto, American industry, 

founded 112 years ago in St. Louis, in the USA. The activities are very contested by 

scientists, environmentalists, agronomists, politicians, technicians and farmers. Monsanto has 

been in Brazil for 51 years (2014), and its image among the population is very controversial. 

Monsanto is in 80% of countries, domain 80% of the world market of genetically 

modified seeds and pesticides, and as Dias e Oliveira33 says (2014, p.3) "accumulate 

accusations in different continents, for violations of rights by omission of information about 

the poisons production process, improper collection of royalties and imposition of an 

agricultural model based on monoculture, environmental degradation and the use of 

pesticides”. 

Monsanto gave up settling in the European Union, because of the long delay in the 

approval which suffered its products in that continent. 

In this sense, eleven European countries (Poland, Germany, Austria, Hungary, 

Luxembourg, Romania, France, Greece, Switzerland, Italy and Bulgaria) have banned the 

cultivation of GM corn from Monsanto, MON 8102. 

According to Dias e Oliveira34: 

 
(...) the decision of these European countries not release the MON 88102, "is 
based on studies, according to which, this toxin in the modified organism 
causes damage to earthworms, butterflies and spiders. Evidence of their 
safety to health are inconclusive. Side effects to man and the environment 
still lack conclusive independent studies. 
 

 A point heavily criticized in the conduct of Monsanto is that the information is not 

disclosed to the public in an appropriate manner; since studies with transgenic are conducted 

only by scientists at Monsanto; that is, only by those who sell. There is no collaboration and 

participation of foreign technicians in research of Monsanto’s GM foods. 
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In this sense, the concern of Monsanto is just to develop varieties with more 

performance, without getting involved in the investigation of their direct and indirect effects. 

Such procedures are not consistent with the ethics and human rights. 

In Brazil, it was elaborated a federal law35, Law No. 11.105/2005 - Biosafety Law - 

establishing parameters for the production, distribution, marketing and storage of GM foods. 

However, as regards the analysis and release of activity, this law provides that it shall 

be made by CTNBio, a technical committee to be composed of renowned scientists from 

Universities who work with scientific research. 

But the current composition of this committee is very far from that idealized by the 

law, as it brings in the midst unqualified people who are there because of political issues. 

So, the absence of serious people in the Commission makes the law not to give us 

security, and the difficulties of developing independent research is a major obstacle to verify 

the safety of GM foods in Brazil. 

The Act also provides that foods that have in their composition, above 1% of genetic 

modification should be labeled with a "T" in black, inside of a yellow triangle, to inform the 

consumer that that is a GM food. 

However, biotech companies do not fulfill such determination and the Government 

does not monitor, even because it has no enabled staff to monitor and so food security is not 

made, it does not exist. 

What is noticeable is that the biotechnology company produces, submits to 

CTNbioapproval, that despite being required to have qualified staff, it does not have any, and 

should make independent research and does not do it because of the lack of resources and, 

thus, health food is in the hands of biotechnology companies which want their production to 

be treated as a commodity and not as essential thing to the health of human beings. 

But the pressure of economic power is great. According to Robins36, "Monsanto has 

agents spread across all levels of government, to corrupt and force the release of GM foods. 

Its annual income exceeds the GDP of many countries. " 

In this sense, in Brazil, as there is no independent research, detached from the survey 

conducted by the Biotechnology company (because they are very expensive), the release of 

GM foods is bound only to technical and formal aspects, without a proper and deep analysis if 

these food will not bring harm to the consumer’s health. 
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A survey conducted by students at UEA – the Federal University of Amazon - in 2014, 

found that the monitors related to health and agriculture, they don’t even know about the 

existence of GM foods, perhaps, to have the technical capability to be able to do any check. 

Thus, although the legislation establishes parameters, it is ineffective. Although it is 

determined that the GM products come printed on the package the "T", most do not appear, 

because the production companies argue that it scares the consumer and, therefore, reduces 

their profits. 

Thus, the labeling, which is an efficient way to inform and enlighten the consumer 

about the product that he will consume ends up being ineffective, by the lack of compliance of 

companies and lack of supervision by the Government. 

In the United States, labeling is not required by law. Monsanto managed to approve 

authorization to release their GM foods through the criterion of "substantial equivalence"; that 

is, the transgenic seed is placed on an equality with the genetically modified and thus not 

necessary to distinguish between organic and GM. 

Based on this criterion of substantial equivalence, according to Robins37 "the US 

legislation does not stamp the T (transgenic) on food labels. Thus, if the legislation does not 

allow it, the consumer is not informed and loses his right to choose and in case of contracting 

illnesses arising from this food, he will hardly be able to identify from where it came from!!! 

However, according to Dias e Oliveira38: 

 
The associations of American consumers got the right to label the milk with 
the information "lack of use", referring to the RBGH hormone responsible for 
increasing up to 30% the production of milk. This was the first product born 
of genetic engineering. After 15 years of massive use in dairy farming - with 
high rates of mastitis in cows that received the hormone, increase of the 
amount of germs in the milk, and the birth of IGF factor (responsible for 
several diseases) - the population now has access to that information. " 
 

 According to FUNVERDE-Foundation39: 

 
In the United States, only the towns Mendocino, Trinity and Marin, State of 
California, succeeded in banning the cultivation of genetically modified 
foods. Voters in other municipalities in the state have taken similar initiative, 
but have not had the same result. Sam juan, city of Washington, a popular 
initiative was able to adopt what became known as "Iniciative Measure No. 
2012-4", which prohibits the cultivation of GM food in the city. Longer the 
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Jackson County, Oregon, a law has been approved prohibiting anyone to 
spread, cultivate or develop this type of food in its territory. 
 

Notwithstanding to these specific prohibitions, the United States is one of the leaders 

in the manufacturing of GM foods, mainly cultivating corn, canola, cotton and GM soya. But 

many American citizens are searching for foods that are not “GM produced”. However, till 

the consumers of this country do not have the right to know, by the food label if they contain 

GM ingredients, they hardly will be able to know whether or not consuming a food that is not 

one of them. 

However, it is not enough only to acquire the right to the labeling, effective 

supervision is necessary for the norm to be accomplished. 

Important to note that, as regards the labeling of GM foods in Brazil, there is a Federal 

Law PL project No. 4148, 2008, authored by Mr. Luis Carlos Heinze, which intends to 

withdraw the labeling of GM foods. It tried to get on the agenda in 2013 on an emergency 

basis, but could not do it. Once again came under discussion in the Chamber of Deputies on 

April 29, 2014, but with the mobilization of civil society and the IDEC - Consumer Protection 

Institute - the vote was suspended. 

FUNVERDE40 (October 2014, p 3) warns about recent experiences on GM foods: 

 
Today scientists know and show that the genes are shared not only by 
members of the same species, but also between different species. Of course 
this does not mean that we can cross a human being with an apple for that 
exchange genes ... this is done by biotechnology corporations like Monsanto! 
But the scientific evidence points to the constant genetic exchange between 
species and that these days, based on bad science bad faith is reaching out of 
acceptable limits without regard to biological and natural limitations. 
 

According to the MST - Movement of Landless Workers41, "food insecurity increased 

by 57%, provided the GMO were introduced in the United States. Contrary to what the 

Biotechnology promised, more and more people rely on donations for food expenses, 

donations from churches and food banks, non-profit to survive. " 

Given all these uncertainties in relation to GM foods produced by biotech companies, 

815 renowned scientists from 82 countries came together and did publish an open letter to all 

																																																													
40Fundação Verde,  DNA de alimentos geneticamente modificados são transferidos para os humanos que os 
ingerem, FUNVERDE.ONG (March 15, 2015) http://www.funverde.org.br/blog/tag/transgenico-ogmgmo/ 
41 Movimento dos trabalhadores Sem Terra, Com Transgênicos, insegurança alimentar nos EUA aumentou em 
57%, MST.ONG 1 (March 16, 2015) http://www.mst.org.br/2014/12/23/com-transgenico-insegurança-
alimentar.....  



governments, on genetically modified organisms, this letter published on 06/07/2014 on 

Ecocosas website, according to Milazzo42 bring the following concerns: 

 
- Scientists are extremely concerned about the dangers that GMOs pose to 
biodiversity, food security, human and animal health, and therefore require an 
immediate moratorium on this type of cultivation in accordance with the 
precautionary principle. 
- They are opposed to GM crops which enhance the corporate monopoly, 
exacerbate inequalities and prevent the move to sustainable agriculture to 
ensure food security and health worldwide. 
- They make a call to ban any kind of patents for life forms and life processes 
that threaten food security and violate basic human rights and dignity. 
- They want greater support to research and development of a non-corporate 
agriculture, sustainable, that can benefit the farming families around the 
world. 

 
Thus, it is perceived that the scientific community is deeply concerned about food 

security in the world and, by requiring a moratorium on research and development of such 

food products, require the application of the precautionary principle; because they see huge 

problems on nutritional health and on the environment. 

This letter also reports that GMOs are a threat to biodiversity and to human and animal 

health, dangers which are already recognized by several sources of UK governments and the 

United States of America. 

Importantly, in the last paragraph of the summary of this letter, scientists clearly, ask 

the Congress of the United States to ban GM crops, because they are dangerous and against 

the interests of family farming and also ask for them to support research and the development 

of methods of sustainable agriculture that can really benefit farming families around the 

world. 

 

CONCLUSION 

 

The production of GM foods on the planet has started with the company called 

Monsanto and to meet its economic interests and to raise its profit it has broadcasted on media 

an intense campaign that the inevitable increase of Earth's population would cause hunger in 

the future and, for this, it has been needed the production and quality of food through genetic 

modification; that genetic modification would have the opportunity not only to produce 

healthier food and in a bigger quantity but also to produce cheaper food. 
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However, over the days, this argument was not confirmed: the price of food continues 

to rise, productivity has not increased and without including the monopoly of transgenic 

seeds, there is no scientific certainty that these foods are safe; on the contrary, we can detect 

many cases of disease caused by the intake of these foods, produced by genetic engineering. 

The United States of America is one of the biggest producers of these foods and Brazil 

is already set as a major producer. However, as the mechanism of control adopted in Brazil 

(labeling) is ineffective, in the United States there is no control, since it has adopted the 

criterion of substantial equivalence, placing at risk the consumers' health, disrespecting the 

fundamental human right which is access to healthy food and consequently, the fundamental 

right to health. 

Thus, when it comes to a fundamental human right which is being violated, it is 

necessary urgent actions to be taken to stop the production of these foods, which are not 

secure and, according to renowned scientists, the rush towards them is just to wait, being 

necessary the application of the precautionary principle to ensure people of planet Earth a safe 

and healthy food. 

 

 
 


