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CITIZENSHIP, EQUALITY AND DEMOCRACY AS PROPERTY PROTECTED BY 
LEGAL CATEGORY OF ACTS OF ADMINISTRATIVE ELECTORAL 

MISCONDUCT 

Mateus Eduardo Siqueira Nunes Bertoncini1 

 

The present study discusses the administrative acts of electoral improbity. Firstly, we 
seek to conceptualize the act and conduct of improbity, taking into account the main 
elements that are related to these acts. Next, we analyze the behaviors characterizing 
electoral dishonesty, listed in Article 73 of Law 9.504/97, identifying the active and 
passive subjects of these acts and, following appropriate penalties for those who violate 
this law. Finally, we study the legal rights protected through the punishment of 
perpetrators of acts of electoral improbity, in specific, equality, democracy and 
citizenship.	

	

INTRODUCTION	

Law No. 9504/97 - also called the Election Act,2 establishes in its Article 73 and 
items, a number of conducts that are sealed from public officials in times of an election 
campaign, and the breach of any of these prohibitions subjects the offender, apart from 
the typical electoral sanctions, to be responsible for any act of improper conduct, as 
recommended by the § 7 of the same law.	

These are precisely the conducts characterized by electoral administrative 
misconduct (so-called because they are provided for in electoral legislation) that will be 
analyzed in the course of this study, as well as the active and passive subjects of these 
acts, in addition to penalties for offenders. In addition, the study aims to analyze the 
legal right or legal interests that the legislature sought to protect with this act of 
administrative misconduct, where these conducts do not seem like the types of improper 
conduct of Law No. 8429/92, because if it were, there would be no justification for its 
existence.	

Thus, initially the concept of the administrative impropriety act based on Law 
8,429/923 will be presented; then the acts of electoral misconduct in the form of type, 
subject and sanctions will be analyzed; finally, in trying to systematically understand § 
7 of art. 73 of Law 9,504 / 97, and if it effectively intends to protect such a legal 
provision.	

This, ultimately, is the problem to be faced in this study.	
For the research, we used the theoretical literature method by which textbooks, 

articles, legal publications in general and legislative documents were studied, with the 
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Public Ministry Foundation - FEMPAR. Promoter of Justice in the State of Paraná. 
2 Law nº. 9504/97. Election Act (Brazil). 09-30-1997. DOU 10-1º-1997. 
3 Law nº. 8.429/92 (Brazil). It provides for penalties applicable to public servants in cases of illicit 
enrichment in the mandate exercise, position, job or function in the direct administration, indirect or 
foundational and other measures. 07-02-1992. DOU 07-1º-1992. 



goal of approaching the subject of deductive and dialectical forms and the fundamentals 
necessary to clarify the matter investigated.	

	
I.THE CONCEPT OF AN ACT OF IMPROPER CONDUCT	

To present a definition of what exactly is an act of administrative misconduct is 
quite an intricate undertaking.	

Indeed, when analyzing the various doctrinal opinions relating to this subject, 
there is the existence of completely antagonistic positions to each concept presentes, 
which creates confusion - considering that it is the same object of study.	

After developing original research regarding this agenda, in our work entitled 
"Act of Administrative Misconduct - 15 years of Law No.8429/1992, we were able to 
locate five different approaches in Brazilian doctrine that seek to conceptualize the act 
of improper conduct. They lines are substantive; legalistic or formal; mixed; principled 
in the strict sense; and principled in the broad sense or legality. 
    Here is a brief description of each.	

For a portion of scholars, the misconduct act appears whenever with the 
violation of the principle of administrative morality - substantive approach.4	

For others, there will be an act of misconduct when they show offense to the law 
in a strict sense - formal or legalistic approach.5	

There are also those who claim that the misconduct act is characterized by 
concomitant outrage of the legality-morality binomial - mixed approach.6	

To another part of the scholars, the act of misconduct is substantiated in 
violation of the principles listed in Article 37, caput of the Federal Constitution -7 
principled in the strict sense approach.8	

Finally, there are those who understand the act of misconduct from the violation 
of any of the principles of Public Administration - principled in the broad sense or 
legality approach.9	

Given this absolute disorder framework, we propose a new concept for this 
figure called an act of improper conduct, formed from a clear and well-defined 
methodology, based on the theory of language - or method of linguistic reason, and 
committed to the Constitution based on its ideology and values.	

This is the result of the efforts made:	
	

An act of improper conduct for the purposes of art. 37, § 4 of the 
Constitution, and its rule of Law (8429 / 92) may be considered 
an offense in the following terms: the conduct of any public 
officer contrary directly to the principles of purpose, advertising, 
public competition, accountability and procurement, as well as 
the violation of secrecy and prevarication, regardless of any 
material result, and behaviors prescribed by law (rules), 
producing the injury results to the public treasury and unjust 
enrichment cause of the agent and / or third party, allowing for 
such procedures usually intentional and exceptionally guilty, 

																																																													
4 Mateus Bertoncini. Ato de improbidade administrativa: 15 anos da Lei 8.429/1992. P. 51-52. RT. 
(2007).  
5 Id., p. 53-58. 
6 Id., p. 58-59. 
7 Constitution of the Federative Republic of Brazil. 10-05-1988.  
8 Mateus Bertoncini. Op. cit., p. 59-60. 
9 Id., p. 61-69. 



marked by a violation of the principle of morality, 
accountability which are subject to a special legal regime, 
authorizing the proportional application of the relevant sanctions 
and compatible loss of goods or assets illicitly added to 
property, full compensation of the damage, loss of public office, 
suspension of political rights, civil penalty in the form of 
payment and prohibition from contracting with the government 
or receiving tax relief or credit, regardless of the administrative, 
criminal, civil and political bodies, with the goal of achieving 
the constitutional project of probity in public administration.10	

	
	
 In fact, this is the concept that expressly brings together the essential elements of 
this category, which is an act of improper conduct. 	

After properly conceptualizing the act of misconduct, we must move to the main 
theme of this study, which are the electoral administrative misconduct acts, 
contemplated in Law No. 9504/97.	
	
	

II. ELECTORAL ADMINISTRATIVE MISCONDUCT	
	

A. Initial Considerations	
	
 Despite being a subject barely explored by Brazilian doctrine and jurisprudence, 
the study and understanding of electoral administrative misconduct is of fundamental 
importance in the fight against administrative corruption.	
 This is because, although Law No. 8429 / 92 establishes a series of 
characterizing conduct of administrative misconduct, there is within it a reference to 
acts of misconduct committed during the election period, which ends up greatly 
hindering the accountability of public officials who, in order to gain advantage in 
elections, use the administrative machine to their advantage.	
 To curb these excesses committed during the administrative electoral elections, 
Law No. 9504 / 97 - also called the Election Law - establishes in its Article 73, and 
paragraphs, a number of conducts that are sealed from public officials during the 
election campaign, stating in its § 7 that the practice of any of the conducts listed in the 
caput of the article in question is covered by the misconduct act referred to in Article 
11, paragraph I, of Law No. 8429 / 92, subjecting the violator to the penalties laid out in 
Article 12 , section III of the Act.	
 To establish that the conduct listed in the caput of Article 73 featuring a specific 
type of misconduct, e.g. the one referred to in Article 11, paragraph I, of Law No. 8,429 
/ 92, the legislature did not take into account the specificity of each conduct, which in 
turn causes a clash of norms in the general scheme of the Administrative Misconduct 
Law.	

																																																													
10 Id., p. 260-261. 
 

 

 



 Indeed, Law No. 8429 / 92 lists three types of acts of administrative misconduct, 
which differ from the results of a conduct practiced by the agent. Thus, if the result of 
an action taken for illicit enrichment, its acceptance to Article 9. If damage to the 
treasury, it conforms to Article 10. Finally, if there is a violation of principles of public 
administration, it fits in Article 11.	
 Moreover, this law gradually applies sanctions according to the act of the 
modality of improper conduct practiced. Thus, there is a greater intensity in acts of 
misconduct that cause an illicit enrichment (Article 9); a medium intensity in acts of 
misconduct that cause injury to the public treasury (Article 10); and a lower intensity in 
acts of misconduct that violate the principles of Public Administration (Article 11).	
 This is exactly where the problem lies.	
 If there is a set logic in the LIA in order to consider the results of typical practice 
for the purpose of aligning and on the other hand, gradually applied sanctions according 
to the severity of the acts performed, it can be said that Law No. 9504/97, in its Article 
73, § 7, breaks with this logic, because its links a series of several conducts connected 
together to a certain kind of act of administrative misconduct (art. 11, I of LIA), and 
also establishes the same penalty applied to all cases (art. 12, III, of LIA).	
 Apparently, the infra legislature did not look to the fact that not all conducts 
listed in Article 73 perfectly adhere to the diversion of the final11 figure and can fit in 
other cases provided for in the Administrative Misconduct Law (Arts. 9 and 10 of LIA), 
including the application of more severe penalties (art. 12, I and II, the LIA).	
 Francisco Octavio de Almeida Prado ponders this by stating that:	
	

§	 7	 of	 art.	 73	 of	 Law	 No.	 9504	 of	 1997,	 is	 full	 of	 improprieties,	 since	 it	
intends	 to	 assimilate	 a	 specific	 figure	 of	 improper	 conduct	 a	 series	 of	
extremely	disparate	amongst	each	other,	many	of	which,	in	the	absence	of	
that	clause,	could	fall	under	other	provisions	of	Law	No.	 	8429	of	1992.	It	
can	be	seen,	in	effect,	that	the	conduct	typified	in	items	I,	II	and	III	could	fit	
in	hypotheses	within	arts.	9	and	10	of	the	Administrative	Misconduct	Law,	
with	more	severe	penalties	than	those	specified	for	the	cases	of	art.	11.12	

	
	 Moreover, Emerson Garcia adopting a more radical position, claims that there is 
an apparent glitch contained in § 7 of Article 73, because the conducts provided for in 
the caput are not limited to a violation of an administrative principle or show 
importance to the mere diversion of purpose, as reads Article 11, I, the LIA.	
 What's more, in the words of Garcia, this is a paradox, in that "the practice of 
certain acts of misconduct subject the agent to more severe penalties than those who had 
practiced the same act to the detriment of democracy ".13	
 In fact, it can be stated that the legislator - aware or not, eventually created a 
fourth type of misconduct, not to be confused with the other three listed in Law No. 
8429/92, as it completely diverges from the general rules established by this Law 
regency, in that it ignores the result of naturalistic behaviors and groups them in the 
same category of misconduct, providing the same penalties for all of them.	
 In this step, however, while severe criticism can be directed to the standard 
editor, the truth is that the normative language presented in § 7 of Article 73 of Law No. 
9504 / 97, it is clear in order to link the conduct described in the caput to a specific type 
																																																													
11 Article 11 (...).:   
I - perform an act aimed with the purpose to prohibit by law or regulation or different from that provided 

in the jurisdiction rule; 
12 Francisco Octavio de Almeida Prado. Improbidade administrativa. P. 139. Malheiros. (2001). 
13 Emerson Garcia & Rogério Pacheco Alves. Improbidade administrativa. P. 227. Lumen Juris. (2002). 



of misconduct referred to in Article 11, paragraph I, the LIA, so not to be interpreted, in 
order to correct technical imperfections of the law, enter expressions or meanings that 
the standard does not contain.	
 To that extent, without wishing to take advantage of an exaggerated positivism, 
which no longer meets the constitutional logic, for there are other values that must be 
taken into account when referring to normative interpretation, one cannot forget that 
when the standard explicitly requires the command to be followed - the case of a rule of 
conduct - any interpretation a contrario sensu detracts from the applicability.	
 This is due to the fact that, unlike the principles that allow varying degrees of 
achievement, not prescribing determined behaviors14, the rules contain "normative 
fixations" that are final and follow, as it were, a logical application or not the case, that 
is,  they fit perfectly to the fact and therefore they can be applied, or not, to the factual 
situation and cease to be applied.	
 Thus, because it is a rule and not a principle, no doubts remain that the only 
authorized interpretation of Article 73 of the Elections Act is that all behaviors listed 
therein subsume the act of misconduct referred to in Article 11 , I, of Law 8,429 / 92, 
subjecting the agent to the sanctions provided for in Article 12, item III of that piece of 
legislation.	
 Finally, it should be emphasized that Article 37, § 4 of the Federal Constitution, 
which provides that the acts of misconduct will be made "in the manner and gradually 
established by law" opens the possibility for other legislation - beyond Law No. 8429 / 
92. In addition, establishes a characterizing conduct of improper conduct, as in the case 
of Law No. 10.257 / 2001 (known as the City Statute),15 in such a way that the 
extravagant hypotheses of improper conduct contemplated in Law No. 9504 / 97 are 
completely in line with the Constitution.	
 Having made these considerations, we begin the analysis of the acts of electoral 
misconduct.	
	

B.   Acts Of Electoral Misconduct	
	
 Before we examine in detail the provisions of article 73 of Law 9,504 / 97, we 
must make some necessary collocations in regards to the article and its caput and its 
recommendations:	
	

Art. 73. It is prohibited for public agents, servants or not, the 
following conducts designed to affect equal opportunities for 
candidates in electoral claims:	

	
 The main question that arises when reading this article is that the conduct 
described in it must necessarily affect the equal opportunities for candidates or if the 
normative element is already intrinsic to the assumptions listed in its items. In other 
terms, there would be the possibility to tolerate these conducts if it were possible to 
demonstrate that such an act was not committed against equality between competitors to 
the claim?	
 The answer, of course, is negative.	

																																																													
14 The principles can, exceptionally, regulate conducts, as long as they are absent from the legal rule. 
15 Law nº. 10.257/2001. City Statute. 07-10-2001. DOU 07.11.2001. 



 Indeed, in taking advantage of Olivar Coneglian teachings, it can be stated that 
all conducts listed in the article under comment affect equal opportunities for 
candidates, the reason why they are expressly prohibited by the legislature.16	
 In the same line of thought, Pedro Roberto Decomain states that:	
	

Although the article states that the conducts should be designed 
to affect equal opportunities for candidates in electoral elections, 
they will be punished in accordance with paragraphs of this 
article, even if this particular goal does not come to be achieved. 
The practices listed in the items are prohibited and will be 
punished, even if the actual result, benefit a particular party, 
coalition or candidate, of course with potential harm to others, is 
not met.17	

	
 Thus, even if the actual result is not perfect - injury to the equality between the 
candidates - there will be a punishment applied to the agent to practice any of the 
conducts listed in Article 73 of Law No. 9504 / 97, depending on the rules in the said 
articles paragraphs, and by performance of the act of improper conduct laid down in 
Article 11, item I of Law No. 8429 / 92, with application of penalties under Article 12, 
paragraph III of the Act.	
 The Superior Electoral Court, moreover, has had the opportunity to stand on this 
subject, stating that all conducts listed in Article 73 of Law No. 9504 / 97 do not require 
the potential of a conduct, merely an exercise of those acts for it to be configured.	
	

Representation. Electronic message with electoral content. Placement. Hall 
Intranet. Prohibited conduct. Art. 73, I, of Law No. 9504 / 97. 
Characterization.	
1. Hypothesis in which the Regional Court found the conduct to be 
characterized and prohibited referred to in art. 73, I, of the Elections Act for 
use of public candidates benefit, attributing responsibility to the applicant. 
Review of factual matter. Impossibility.	
2. For the configuration of the cases listed in that article 73, it does not 
require the potential of a conduct, but the mere practice of prohibited 
acts.	
3. However, the accurate procedure could be considered abuse of authority 
power, ascertainable through judicial investigation provided for in art. 22 of 
the Complementary Law No. 64/90, when the capability of the facts influence 
the election will be verified.	
4. There is no need to talk about violation of the secrecy of correspondence, 
with offense to art. 5, XII, of the Constitution, when the electronic message 
conveyed is not secrecy, featuring a true circular letter.	
Special Appeal not recognized.18	

	
 That is, the practice of electoral misconduct directly affects the essential element 
of a truly fair and legal election, which is equality between candidates.	
 That said, we begin to dissect the provisions of article 73, and its 
characterization of electoral administrative misconduct.	
	
1. Item I of Article 73 of Law 9504/97	
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 The first conduct prohibited to public officials in electoral claims is "to give or 
use, for the benefit of the candidate, political party or coalition, movable or immovable 
property belonging directly or indirectly to the administration of the Union, the States, 
the Federal District, the Territories and municipalities, subject to the party convention" 
as set forth in paragraph I of Article 73 of the Law No. 9504 / 97.	
 This provision’s scope is to prevent public officials - servers or not – to provide 
or use public goods to favor candidates, political parties or coalitions. This prohibition 
is generic, since it affects all spheres of public administration, i.e. Federal, State, 
Federal District and Municipalities, as well as their respective agencies, foundations, 
public enterprises and joint stock companies, whether or not they are involved in the  
election process.	
 This means, in the words of Coneglian Olivar, a Mayor - who is not in the 
campaign period - may not assign movable or immovable property belonging to the 
municipality for a Governor of a state (his political ally), as it may transfer assets of the 
state assets to a candidate for president, with the possibility of offending this article.19	
 This limitation, according to Pedro Roberto Decomain, was already implicit in 
Article 24, item II of the Election Law, which claims to be "sealed, the party and 
candidate, directly or indirectly receive cash donations or estimable in cash, including 
through advertising of any kind, coming from an organ of direct and indirect public 
administration or foundation maintained with funds from the government”.20	
 In the words of that author, "as the use of movable or immovable property of 
public administration for the benefit of party, coalition or candidate would certainly be 
estimable in cash, the prohibition was already implicit". However, Decomain concludes 
that it "was very good that it has also been made clear and explicit, including an 
increase in penalties."21	
 Another point worth mentioning is the case of re-election. If a particular, public 
official is on a re-election campaign, can he use property belonging to the 
Administration during this campaign period?	
 In fact, this is not possible.	
 In fact, acts of campaign cannot be confused with administrative acts. In reality, 
the incumbent, when attending events related to his or her campaign (rallies and 
conventions) must use only private goods (aircraft, cars, buses, etc.), including paying 
for the cost of the displacement, food, lodging, etc.	
 On the other hand, if you participate in matters related to public administration, 
one can - of course, use public goods, but since it is limited to only address the public 
interest, failing to conform ones conduct to the provisions of this subsection.	
 This prohibition, however, does not reach the President of the Republic during 
his or her campaign for re-election - that is, he or she can use official transportation 
even when on a campaign - as well as the Chief Executives (President, Governor and 
Mayor) and their deputies, in regards to the use of the official residences for hosting 
contacts, meetings and meetings relevant to the campaign itself, as long as it has no 
public character, as stated in the content of the provisions of § 2 of Article 73 of Law 
No. 9504 / 97.	
 Finally, we need to consider that the rules contained in this article also do not 
apply to party conventions. Thus, following the rule in Article 8, § 222, of this Act, 

																																																													
19 Olivar Coneglian.. Op. cit., p. 335. 
20 Pedro Roberto Decomain. Op. cit., p. 352. 
21 Id., p. 353. 
22 Art. 8 (...). 



political parties are allowed to use public facilities - including the use of furniture from 
a garrison - to carry out their respective conventions.	
	
2. Item II of article 73 of Law 9504/97	

 The second prohibited conduct is the "use of materials or services, funded by 
governments or the Legislative Houses, exceeding the powers set out in the regulations 
and standards of its organs", as provided in section II of Article 73 of the Law No. 9504 
/ 97.	
 This provision seeks to curb excessive use of materials and services made 
available to public authorities (telephone services, postal services, graphic services, 
etc.), for election purposes.	
 As public officials from various levels of government have "quotas" for the use 
of necessary materials and services to carry out their tasks, these limits are usually laid 
out in the internal regulations and rules of each public entity.	
 Therefore, if the public official uses materials and services within the legal 
prerogatives, even if to highlight its functional performance, there is no obstacle, 
provided for, and of course, there is no rule limiting what content is linked or not.	
 Moreover, if the agent goes beyond the limits established in the bylaws, but does 
not use the materials and services for the purpose of election propaganda, there would 
be no offense to the article mentioned above, as this matter, in the words of Olivar 
Coneglian, "it does not matter to the Electoral Justice".23	
 In fact, for there to be a violation of the item under consideration, it is not 
sufficient that the public official exceeds the limit to which he or she is entitled. It is 
equally essential that this implementation has taken place with the apparent purpose of 
favoring a candidate, party or coalition, by disseminating election propaganda.	
 As to this topic, Pedro Roberto Decomain maintains that:	
	

If the limit permitted by their regiments, as well as the rules governing 
such benefits granted to other civil servants, are exceeded with the 
deliberate purpose of allowing for the benefit of a party, coalition or 
candidate, of course occur there would be a distortion of its purpose, 
with an incidence of sanctions provided within the article.24	

	
 In addition, there is another case which configures the violation of this article. 
Indeed, the Superior Electoral Court consolidated an understanding in the sense that the 
public official, even if he or she does not exceed the limit set in the statute or in the 
internal rules of the organization, cannot use materials and services for election 
campaign purposes, otherwise it configures an abuse of authority and is subject to 
sanctions provided for in Law No. 9504 / 97.	
 This can be observed from the following ruling:	
	

SPECIAL APPEAL RECEIVED AS A ORDINARIA APPEAL. 
ELECTORAL PROPAGANDA. PARLIAMENTARY. USE OF SERVICES. 
LEGISLATIVE ASSEMBLY. ABUSE OF AUTHORITY. STATEMENT 
OF INELIGIBILITY.	

																																																																																																																																																																																			
 § 2. To implement the Convention to choose candidates, political parties may use free public 

buildings, and are responsible for damages caused during the event. 

23 Olivar Coneglian. Op. cit., p. 337. 
24 Pedro Roberto Decomain. Op. cit., p. 353. 



1. Configuration of an abuse of authority for the use by Parliament for 
election campaign purposes, mailed correspondence, albeit within the 
limits of the quota authorized by a  Legislative Act, but whose content 
goes beyond the exercise of parliamentary prerogatives.	
2. The practice of an incompatible conduct with Law No.  9504/97, 
Article 73, II, and Complementary Law 64/90, entails the declaration of 
ineligibility for elections to be held in the three years subsequent to that 
in which the fact ocurred. Appeal partially granted.25	

	
 It can be said that after these considerations, that quotas for public officials in 
the use of materials and services of the Public Administration cannot, under any 
circumstance, be used for the purpose of electoral propaganda, because, as it has been 
pointed out by Decomain, "it would use public money on an election campaign, which 
this law expressly prohibits, in its art. 24, II”.26	
	
3. Item III of Article 73 of Law 9504/97	

 The next conduct prohibited by the legislator is "giving (something to) a public 
servant or employee of the direct or indirect federal, state or local Executive Power, or 
the use of a service, for committees of a candidate’s campaign, political party or 
coalition, during the time of normal business, unless the public servent or employee is 
licensed ", along the lines of Article 73, item III, of Law No.  9504 / 97.	
 The article in question relates to the disposal or use of public servants in election 
campaigns.	
 At first, what arouses attention is the fact that this section refers only to civil 
servants of the executive branch (of the direct or indirect federal, state or local 
administrations), not to mention the servers of the legislative and judicial branches.	
 According to Pedro Roberto Decomain, the exclusion of legislative branch 
officials to present some consistency because of the constant denial of this clause could 
create the peculiar situation to prevent the aide from asking for certain parliamentary 
votes for his or her superior, even if he or she did without prejudice of his or her regular 
functions. Still, considering that in the event of a public servant being in the service of 
the Legislature and not to a specific parliamentarian (e.g. security for the City Council), 
there would be no way of this employee to work on electoral duties during office hours, 
if this were to occur, it would be considered a prohibited conduct at stated in the article 
under examination.27	
 On the other hand, Decomain affirms that there is no plausible justification for 
the exclusion of Judiciary public servents. However the judiciary enjoys administrative 
autonomy, it is evident that the transfer of employees to work on election campaigns 
during normal business hours is not acceptable, so the present rule in this subsection 
must also apply to these public servants.28	
 Nevertheless, these considerations adopt the same line of reasoning previously 
presented, as they stand before a rule whose normative language is clear to limit only 
employees of the executive branch, there is no way to extend the fixed content by the 
legislator if one wants, although this extension would be beneficial to public interest. 

																																																													
25Tribunal Superior Eleitoral (Brazil). Recurso Especial Eleitoral nº 16067/ES. Relator: Ministro 
Maurício José Corrêa. 10-04-2000. 
26 Pedro Roberto Decomain. Op. cit., p. 353. 
27 Id., p. 354. 
28 Idem. 



This does not mean, however, that this kind of abuse or misuse should pass with 
impunity.	
 Given the mentioned restriction of the special rule, the lending or use of a public 
servant of the judiciary or public legislative branch can give rise to the application of 
the general law of improper conduct, namely Law No. 8429 / 92, in its article . 9, inc. 
IV, which punishes the civil servant who works on construction or on private services, 
whether he or she is a public or private employee hired by the Government. However, 
as an election candidate is a private decision, it is convenient that he or she who uses 
public servants to work on his or her campaign is illegally enriched, because it is for the 
expenses of the candidate and/or party, to hire staff in order to develop such an activity, 
never should there be a burden on public funds and the use of state public servants for 
private purposes. In this case - the judiciary or legislative servants - the punishment will 
be more severe because the general law sanctions illicit enrichment in art. 12, I, of the 
Administrative Misconduct Law.	
 In another aspect, it is noted that the prohibition in this provision applies only to 
regular working hours of an office employee and would not apply to a public servanton 
his or her day off, and the periods in which these employees are on registered leave  
from office. In other words, the public official, provided that he or she is not working 
during regular office hours, can participate on an election campaign, attend rallies, 
recruit voters, etc.	
 Olivar Coneglian’s has an interesting observation in regards to the nature of the 
leave. In their understanding, if a leave is taken to deal with particular issues, or even 
for vacation time, there are to be no major questions, since the server has free time. 
However, if the leave is for health care, the employee is prohibited to participate on an 
election campaign because it is legally unacceptable the employee participate on the 
campaign and having medical treatment at the same time.29	
 In addition, the violation established in this item does not apply to the public 
servant who was transferred or used in the election campaign, but the superior that gave 
the candidate, party or coalition the use of that individual, similary Coneglian notes that:	
	

The violation of the statutory command can either be the head of the 
public server, who gives the candidate, party or coalition, the use of his 
subordinate. Other than that, the ban does not apply to the public server 
him/herself, that is, the public servant may him/herself, provide the 
service without infringing the norm, because the offense is applied to the 
agent who gives the permission, not the public servant him/herself.30	

	
 Finally, the article emphasizes that in the event a civil servant is coerced by his 
superior to provide the services for the benefit of a particular candidate, party or 
coalition, the constraining party’s agent may be liable for abuse of power and the 
beneficiary candidate is subject to losing his registration as a candidate, in accordance 
with Article 22 of Complementary Law No. 22/90.31	
	
4. Item IV of article 73 of Law 9504 / 97	

 The fourth conduct prohibited by the legislator is "make or allow the 
promotional use of the free distribution of goods and social services funded or 
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subsidized by the Government in favor of a candidate, political party or coalition", as 
advocated by item IV of Article 73 of law 9,504 / 97.	
 Among the cases listed in that above mentioned article, this is the least that 
needs to be discussed.	
 In fact, the legislative command is clear in regards to public officials that 
prohibit the free distribution of goods, and social services for political or electoral 
purposes.	
 In reality, we seek to avoid any link between the supply of goods or services and 
candidates, parties or coalitions responsible for donations. An example of this linkage 
would be the distribution of food baskets by the Government that contained the name 
and the candidate’s number or a political meeting on the distribution of textbooks.32	
 About this provision, two considerations need to be made.	
 First, as Coneglian warns, this rule does not, in any way prohibit the distribution 
of goods and services funded by the Government, especially in cases of regular and 
scheduled distribution (e.g. school food supplies, vaccinations, etc.) and in emergency 
situations (such as hurricanes, floods, drought, epidemics, etc.), where there is the need 
for state intervention. The prohibition, in fact, lies with the promotional use (political) 
of these goods and services.33	
 The second point worth to mention is the problem of re-election. In the words of 
Pedro Roberto Decomain, although there is this prohibition on the distribution of goods 
and services with a promotional or electoral character, in cases of incumbents it is 
practically impossible to separate the delivery of goods or the provision of services to 
this figure, in such a way that - even indirectly - the candidate always ends up 
benefiting.34	
 Nonetheless, if it can be shown that there was an express link, whether binding, 
or even veiled, originating from the candidate, party or coalition, there will be the 
impact of a review of the norm.	
	
5. Item V of Article 73 of Law 9504/97	

 The fifth conduct forbids public officials in elections to "appoint, hire or 
otherwise admit, dismiss without cause, remove or readjust benefits or otherwise hinder 
or prevent the functional exercise and also ex officio, remove, transfer or remove public 
servants in the election district, in the three months that precede and even those who 
officially take office, under penalty of law of being nulified", Article 73, section V, of 
Law No. 9504 / 97.	
 According to Olivar Coneglian, the primary purpose of this article is to prevent 
those in power from using their positions to promote acts of retaliation against public 
servants that have not politically supported or have not followed the same political line 
of his or her superior. For this reason, the prohibition is meant for a considerable period: 
three months before the election (early July) to those who officially take office (January 
1 of the following year).35	
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 The prohibition contained in this section is limited to the election constituency. 
This means that in municipal elections, only the City suffers the restriction; in the 
general elections, the municipality is exempt, while the restriction lies with other federal 
entities (federal, state and the Federal District).	
 Regarding the sanction arising from a breach of this command, the article itself 
provides for automatic nullity of the acts performed, representing the return of the 
public servant to the status quo ante. Such a nullity may be administratively or 
judicially declared.	
 In regards to acts prohibited to public officials, Olivar Coneglian divides them 
into three categories. The first covers the acts that cannot be practiced in any way, as 
follows: name, hire, admit, dismiss without cause, suppress benefits, readjust benefits,  
or hinder the functional exercise and prevent functional exercise of the public servant. 
The second category features the actions that can be performed on demand, but not in 
the office: remove employees, transfers and discharges. The third and final category 
takes into account a single act that can be practiced at any time, that is, the dismissal for 
cause.36	
 Finally, the article under analysis lists five exceptions to the general rule, these 
being:	
	

a) the appointment or dismissal of commissioned positions and appointment 
or dismissal of trust;	
b) appointment to the judiciary offices, prosecutors, the courts or Account 
Councils and the Presidency bodies;	
c) the appointment of successful procurement of approved until the beginning 
of that period;	
d) the appointment or hiring necessary installation or urgent operation of 
essential public services, with prior written consent of the Chief Executive;	
e) the transfer or removal ex officio of military, civilian police and 
correctional officers;	

	
 Such acts - from the will of the legislature - can be performed even during the 
campaign period, without any consequence to the responsible public official.	
	
6. Item VI of article 73 of Law No. 9504/97	

 The sixth prohibited conduct is prescribed in Article 73, section VI, of Law No. 
9504 / 97, which recommends that:	
	

VI - in the three months preceding the election:	
a) perform voluntary transfer of federal funds to states and municipalities, 
and the states to the municipalities, under penalty of nullity and void, except 
for the resources meant for existing formal requirements for job execution or 
service in progress and with a fixed schedule, and those designed to meant 
for emergency and public calamity;	
b) except for the advertising of products and services that have market 
competition, authorize institutional advertising of acts, programs, works, 
services and campaigns of federal, state or local government agencies, or 
respective indirect administration, except in the case of serious and urgent 
public need, well recognized by the Electoral Court;	
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c) make pronouncements on radio and television, out of the established free 
campaign time, unless, at the discretion of Electoral Justice, think it to be of 
an urgent matter, and relevant features of the functions of government;	

	
 This is the most complex provision among those provided for in Article 73, for 
groups in the same paragraph three conducts prohibit public officials in times of 
election campaigns, but at the same time established a number of exceptions to these 
rules.	
 At first, we need to consider that the first part of the item sets a timeframe for 
these prohibitions, that is, three months before the election, so that the last election 
period such acts can be re-charged. It is important, however, to note that when there is a 
runoff election, the prohibitions remain until the end of the runoff election, at which 
time the election effectively ends.	
 That being said, to emphasize the content of the article in question, an individual 
analysis of its items is required.	
 The letter "a" claims to be prohibited in the three months preceding the election 
campaign, the voluntary transfer of federal funds to states and municipalities, and state 
funds to the municipalities, except the chances of resources to meet existing formal 
requirement for job execution or service in progress and with a fixed schedule, and 
designed to meet emergency and public calamity needs.	
 The objective of this prevision, according to Pedro Roberto Decomain, is to 
prevent state and federal administrators to benefit their political allies, transfer resources 
to states and municipalities to fund services and public works started at exactly the pre-
election period, and to attract the popular vote.37	
 However, the actual item states that only voluntary transfers are prohibited, that 
is, those arising from the Federal Constitution (Articles 158 and 159 - dealing with the 
transfer to States and Municipalities of taxes collected by the Union) and as those 
resulting from infra-constitutional legislation (as is the case of the Municipal 
Participation Fund), do not suffer the impact of this provision.	
 Also, the funds used to meet existing formal obligations for work or services in 
progress and set schedule, and, equally, those dedicated to emergency and public 
calamity situations are also excluded , as in this case, "public interest becomes greater 
than the fear of abuse of economic and political power".38	
 On the other hand, item "b" claims to be prohibit the public official, in the three 
months preceding the election, to "authorize institutional advertising of acts, programs, 
works, services and campaigns of federal, state or local government agencies, or their 
entities of the public sector ".	
 The intent of this provision is to curb the transmission of institutional advertising 
during the pre-election period, and set the timeframe within the three months prior to  
the elections.	
 The legislature, however, lists three exceptions to this rule.	
 The first refers to advertise products and services that have market competition. 
Indeed, the entities of the indirect public administration that exploit this economic 
activity (public enterprises and joint stock companies), provided that they have 
competition in the market, may advertise their products and services. However, 
Decomain warns that if the entity acting in the market as a monopoly (for example, 
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Petrobras in relation to the exploration, mining and oil refining), cannot do institutional 
advertising that relates, directly or indirectly, to this activity.39	
 The second exception relates to cases of serious and urgent public need, and are 
recognized by the Electoral Court. As an example of urgency, one can highlight the 
advertising used to advise people affected by a disaster, or even a vaccination campaign 
for an epidemic that spreads at a rapid pace. However, it is important to note that even 
in these cases, the Electoral Court must be consulted, and this must be done within the 
respective district (TSE, TRE or Electoral Justice).	
 There is, finally, the exception provided for in § 3 of Article 73, which decrees 
that:	
	

§ 3. The prohibitions of section VI of the caput, lines b and c, apply only to 
public servants of the administrative spheres whose positions are up for grabs 
in the election.	
	

 As it turns out, the constant prohibition of this provision applies only to the 
electoral district, which means that in the municipal elections, only the city of the public 
servants suffers the restriction; in the general elections, on the other hand, they would 
not have to adhere to these limitations which would end up falling on federal and state 
agents.	
 Finally, line "c" prohibits, within the three months prior to the election, the 
"speech on radio and television, outside of the stipulated free campaign time, unless, at 
the discretion of the Electoral Justice, in case of emergencies and relevant matter and 
characteristics of the functions related to the government. "	
 As it is known in commonplace, public officials holding executive mandates 
(President, Governor and Mayor) attend the radio and television transmissions to 
promote government programs, construction being carried out, finally, improvements 
occurred during his tenure. This, of course, cannot occur during the campaign period, if 
done it would configure the crime of electoral propaganda.	
 It should be noted that this prohibition not only affects the holder of elective 
office, or anyone who is a candidate. It affects, in fact, all public officials – public 
servants or not, that have some kind of political involvement. Thus says Coneglian, "the 
spokesman of the Presidency is prohibited to use his voice on the radio and TVs across 
the country during the election campaign. The mayor can not make such 
pronouncements. The Minister of Health can not come forward to speak of his or her 
plans”.40	
 The article, under examination here, has three exceptions.	
 The first arises from the expression "outside the stipulated free campaign time" 
used in the text. This means that during the Free Airtime the agent can discuss any 
political issue that interests him or her, including highlighting the achievements made 
during his tenure, without any obstacle.	
 The second exception is the possibility of an agent to make a pronouncement to 
address urgent matters, which are relevant and within the government offices. In the 
example of what occurs in the previous paragraph, authorization from the Electoral 
Justice is required for both.	
 And, lastly, the third exception applies to this case which is contained in § 3 of 
Article 73 that had already been presented in the previous section.	
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7. Item VII of Article 73 of Law 9504/97	

 The second last conduct hindered by the legislator is " to establish, in an election 
year, before the set deadline in the previous item, advertising expenses of federal, state 
or local government agencies, or their respective indirect administrations, that exceed 
the average spending in last three years preceding the election or the last year 
immediately preceding the election", according to  Article 73, section VII, of the 
Elections Act.	
 In the words of Olivar Coneglian, administrators generally do not have a limit, a 
percentage, or a legal standard when it comes to spending on advertising. Thus, each 
public official can apply the amount of money he or she wants to use on advertising 
without going to over the budgetary limits.41	
 Well, in order to limit these expenditures, it was defined in this item that the 
public official, in the first half of the year election42, cannot spend more than the 
average that was spent in the last three years or the average spending of the year before.	
 While the legislature's effort is commendable in trying to establish a limit on 
advertising expenses, note that the parameters defined  allow  the public official a 
considerable limit of expenditure in the year of the election campaign.	
 The logic is simple. According to the article, an administrator is forbidden to 
spend more than the average of the previous three years or the average of the previous 
year, within six months. Thus, like it or not, the law allows public officials to spend 
over a period of six months what would be the equivalent of what is spent for a full year 
in office on advertising.	
 Strictly speaking, Coneglian argues, that there would be a necessity to find the 
average of advertising expenditures in the previous three years, or the average of the 
previous year's spending, and divide them in half, to obtain the average spent in a 
semester. This value would be the basis for calculating the expenses incurred during the 
first half of the year of the election.43	
 However, alongside this solid position - which we share - the Superior Electoral 
Court ruling on the issue, held that this proportionality is not foreseen in the Law, being 
impossible for the interpreter to increase the restrictions set forth in the legal norm. In 
this sense, the following decision establishes that:	
	

Institutional advertising. Expenditures. Limits. Article 73, item VII of Law 
No. 9504, 1997. Fine. Regional decision fixing the maximum amount to be 
spent in the first half of the election year the amount corresponding to 
half the annual average of the previous three years. Proportionality not 
provided by law. Inability to increase restrictions set forth in the legal 
norm.	
1. Institutional advertising distribution made in the months allowed in 
election year must be made in the interest and convenience of the public 
administration, observing, the maximum value, the average spending in the 
previous three years or the year immediately preceding the election.	
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Interlocutory Appeal Approved. Special appeal recognized and provided to 
make the fine ineffective.44	

	
 Therefore, criticism aside, the only authoritative interpretation is that the public 
entity can concentrate all advertising spending in the first six months of the election 
year during the previous year, without any offense to the item under analysis.	
	
8. Item VIII of Article 73 of Law 9504/97	

 The last conduct prohibited in times of an election campaign is "to do an 
overhaul of the remuneration of public servants who exceed the recovery of the loss of 
their purchasing power over the election year  in the election district, from the 
beginning of the period referred to in art. 7 of this Act and to those elected ", as detailed 
in in Article 73, item VIII of Law No. 9504 / 97.	
 The first observation about this provision is that the reference to the term defined 
in Article 7 of this Law is mistaken, since this article does not establish any deadline, it 
only states norms that help to choose and replace candidates and build coalitions. In this 
context, Decomain insists that the reference should be read as if it were Article 8 of this 
Act, establishing the deadline for carrying out the party conventions (a period from the 
10th  to the 30th of June, of the election year).	
 After this analysis, it is necessary to analyze the content of this article.	
 In fact, the purpose of the legislature was to prohibit the increase of public 
servants during the election period, which could mean an attempt to gain more votes.	
 However, the item itself admits the salary review for inflation adjustment 
purposes, e.g. the loss of purchasing power during the election year. In fact, Pedro 
Roberto Decomain argues that adjustments resulting from inflationary losses incurred in 
previous years should also be admitted, however, granting an increase based on 
expected future inflation is prohibited, since, in this case, it would be seeking to mask a 
real increase, which is prohibited.45	
 The last comment is that, following the logic established in above mentioned 
items, the prohibition contained in this article is limited to the election of the 
constituency of their public officials.	
	

C. Subject	
	
 After analyzing the acts of electoral misconduct it is the correct moment to 
identify the active and passive subjects of these acts.	
	
1. Active Subject	
	
 To begin, we denote the § 1 of Article 73 of Law No. 9504 / 97, establishes the 
concept of a public official for the purposes of application of the provisions of the 
caput, thus decreeing:	
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§ 1 A public official, for the purposes of this article, are those who exercise, 
even though temporarily or without pay, by election, appointment, 
designation, contract or any other form of investiture or link, mandate, 
position, job or function in the organs or entities of the direct, indirect public 
administration, or foundations.	

	
 Verifying the contents of this article, it should be observed that it strongly 
resembles Article 2 of the Administrative Misconduct Act, which lists the same list of 
public officials to whom the act is destined.	
 In this context, it should be noted that the Election Law, even though it makes 
express reference to the third party that contributes to the performance of the act of 
electoral misconduct, e.g., which does not repeat the rule contained in Article 3 of Law 
No. 8429 / 92, and just establishing in § 8 Article 73 the sanctions of prohibited conduct 
suspension and a fine - provided for in § 4 shall be applicable to candidates, parties and 
coalitions that benefit from the illicit conduct.	
 Therefore, there is little doubt that the third-party beneficiaries of the acts of 
electoral misconduct also are subject to penalties for their involvement.	
 Another point of great importance is the concept of "candidate" when applying 
Law No. 9504/97.	
 In fact, from a grammatical interpretation of the law, it can be said that there is 
only one candidate from the moment of a final decision declares the acceptance of the 
application to be a candidate.	
 However, according to Pedro Roberto Decomain, the items listed in Article 73,  
there must be recognition of a candidate of their choice before the party's convention, 
since the act has been committed in order to benefit him or her in a later election. In 
addition he or she continues, with even more reason, to have a candidate when his or her 
name has already been approved in the party's convention.46	
 Despite this understanding shown by Decomain, one should be careful not to be 
too flexible with this concept to the point of infringing legal commandments applicable 
to the conduct types.	
 However, the concept of a candidate is a legal concept and, as such, is based on 
legal provisions. In other terms, only the one who respects the procedural steps required 
by law to acquire such status can be considered a candidate.	
 As such,  the Election Law itself states that the choice of candidates occurs 
during the party conventions, and the approval by the party is indispensable for it to 
solidify their candidacy.	
 Given this expressly provided indispensability  by the legislature, it can be stated 
that the applicant's figure comes to be only after the approval of his or her name by the 
party to which he or she is affiliated, even if the actual registration of his or her 
candidacy is to be given at a later date.	
 Thus, it proves to be a fully coherent thesis that the present electoral law applies 
to successful candidates in party conventions, even because, from this moment on there, 
"can arise interest in the shady use of public funds for the electoral success of that 
person".47	
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 On the other hand, one cannot say that there is a candidate even before the 
completion of the caucuses because even if it is certain that the party will effectively 
nominate such a person to run for election.	
 Understanding this in a contrary sense means to lead to legal uncertainty, 
therefore a situation in which all political agents, even after the election, may be 
potential candidates considered for a claim that may only occur four years later must be 
established, so that the impact from the provisions of the Election Law would be 
permanent and not passing.	
 In this context, one cannot forget that the Law No. 9504 / 97 is a special law that 
focuses over a period of time, e.g. during the campaign period. Outside this period, 
although any of the conducts listed in Article 73 may be committed, its review will be 
done in the general framework of administrative misconduct by enforcing the 
assumptions contained in Law No. 8429 / 92, with the consequent application of 
sanctions stated in the statute (art. 12, I, II, III).	
 After properly identifying the active subject, the next step is to analise the 
taxpayer.	
	
2. Passive Subject	
 With respect to the taxpayer, the main question to be answered is: are acts of 
electoral misconduct practiced against government entities, against the candidates 
(parties and coalitions), or against the election process?	
In fact, against all of them.	
 First, there is no doubt that the acts of electoral misconduct are practiced against 
all entities of the direct and indirect public administration, e.g. Federal, State, Federal 
District and municipalities and their respective agencies, foundations, public enterprises 
and companies mixed economy, with no further discussion in this regard.	
 However, the acts of electoral misconduct committed affects equality of 
opportunity between candidates for the elections should be considered, as recommended 
by the caput of Article 73 of the Election Law.	
 In other words, the public official who does any of the behaviors listed in Article 
73 of the Elections Act not only undermines the Administrative entity to which he or 
she  is linked, but equally reaches, candidates, parties and coalitions contesting the 
election.	
 Moreover, one cannot forget that equality between competitors is one of the 
primary factors of the electoral process, in such a way that the breach of this principle 
compromises the soundness of the entire procedure.	
 Thus, it can be said that, in addition to government entities, there are also 
passive subjects of misconduct acts of electoral nature: candidates, parties and 
coalitions contesting the elections and the electoral process itself.	
	

D. Penalties	
	
 To address the penalties arising from the practice of conducts listed in Article 73 
of Law No. 9504 / 97, it is necessary, first of all, to differentiate the penalties provided 
for in this statute from those contemplated in Law No. 8429 / 92, specifically in Article 
12, item III .	
 Indeed, the public servant who performs any of the acts described in Article 73, 
will report to two different orbits of responsibility, namely the electoral sphere and the 
sphere of administrative misconduct, both autonomous and independent.	



 Initially, under electoral liability, the offending agent will be subject to the 
penalties provided for in §§ 4 and 5 of Article 73 of the Elections Act, which establish 
the following reprimand: immediate suspension of prohibited conduct, if applicable; a 
fine in the amount of five to one hundred thousand UFIR; and, in the cases of items I, II, 
III, IV and VI, the possibility of the benefiting candidate, public official or not, having 
his or her application record revoked. It should be emphasized, moreover, that the 
penalty of a fine extends to the party or coalition of which the candidate is a part of(§ 
8), and the benefited party will be excluded from the apportionment of values 
originating from fines, when there is the distribution of the Party Funds (§ 9).	
 Also, under the administrative misconduct act, offenders shall be subject to such 
penalties under Article 12, item III, of Law No. 8429 / 92, such as: full compensation of 
the damages, if any, loss of public office, suspension of political rights for three to five 
years, civil fine of up to one hundred times the amount of remuneration received by the 
agent and prohibition from contracting with the government or receive benefits or tax 
incentives or credit directly or indirectly, even through a legal entity of which he or she 
is a majority shareholder, for a period of three years.	
 Despite some authors - among them Francisco Octavio de Almeida Prado - 
maintaining that the cumulative application of the penalty would set "intolerable bis in 
idem"48, we believe that such a claim does not prosper, to the extent that the fines have a 
different nature, e.g. the fine provided for in Law No. 9504 / 97 has an administrative 
and electoral nature, whereas in Law No. 8429 / 92 essentially has a civil nature.	
 As to this we draw up the teachings of Emerson Garcia:	
	

[...] It must be said that it is not at all unreasonable to the argument that 
would set bis in idem the simultaneous application of the fine imposed in 
art. 12, III, of Law No. 8429/92. The reason is simple: in the first case, 
the fine is applied to have the public servant committed for the 
regularity of the elective procedure and electoral nature, what matters in 
specific rules relating to a legitimate claim application and the competent 
court to accept such an application. In regards to the fine imposed by the 
misconduct of Law, there is diversity in the legal interest protected by 
the rule, and another legitimate to require their application and separate 
the competent body to apply it. In this case, it protects probity of the 
public official; and the legitimacy of the election.49	

	
 On the other hand, there is no obstacle to the concurrent application of the 
forfeiture of sanctions of the application registration and suspension of political rights, 
to the extent that this has considerably more scope to that, it suspends both the active 
electoral capacity as it does the passive, which does not occur in the first (registration 
cancellation).	
 In short, because they are autonomous spheres of responsibility, the penalties 
provided in both legislations can be perfectly applied, each following its own procedure.	
	

III. PROTECTED LEGAL INTERESTS	
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 The existence of extravagant hypotheses of administrative misconduct 
committed during the election period greatly contributes to the accountability of public 
officials who, in order to gain advantage in elections, use the administrative machine to 
their advantage and for their political cronies as well.	
 As stated, it can be said that the legislature ended up creating a fourth type of act 
of administrative misconduct, not to be confused with the other three listed in Law No. 
8429 / 92, as it completely diverges from the general rules established by the Law of 
Regency, in that it ignores the result of naturalistic behaviors and groups them in the 
same category of misconduct acts, at the same time providing the same penalties for all 
of them.	
 That is, next to the "acts of administrative misconduct that relate to illicit 
enrichment" of "acts of improper conduct causing injury to the public treasury," and 
"acts of administrative misconduct that violate the principles of public administration", 
under Articles 9, 10 and 11 of Law No. 8429 / 92, we have another type of act of 
administrative misconduct, the "acts of electoral administrative misconduct" provided in 
§ 7 of Article 73 of Law No. 9504 / 97, equivalent to the election illegalities and their 
sanctions, and to acts of administrative misconduct that violate the principles of public 
administration.	
 Although they may be directed criticism of the editor of the norm, the truth is 
that the normative language present in Law No. 9504 / 97 is clear in order to link the 
conduct described in the caput of Article 73 of the specific type of misconduct referred 
to in Article 11, item I, the LIA, so not for the interpreter, under the canopy of 
correcting technical imperfections of the law, to introduce expressions or meanings that 
the norm does not contain. If the applicant's unlawful conduct is eventually not find to 
be prescribed in the aforementioned article 73, the judge will have to resort to Law No. 
8429 / 92 for the possible punishment of offender, if perchance  his or her misconduct is 
foreseen in Articles 9, 10 and 11 of the general law.	
 This special type of administrative impropriety act has as its primary objective 
something different in the form of punishment  for illicit enrichment, the causing of 
injury to the public treasury or a violation of administrative principles. It aims to protect 
the "equal opportunities of candidates in the elections." Eventhough, there is unjust 
enrichment, the loss of property or an attack on the principles of public administration, 
the ultimate goal is the preservation of equality between candidates in the Brazilian 
elections.	
 In other words, the objective of the norm if to preserve the constitutional 
principle of equality between candidates; the primary goal is respect for democracy, 
which demands the existence and effectiveness of periodic and fair elections. This 
combined reverence of the principles of equality and democracy, forms the axiological 
basis of "acts of electoral administrative misconduct".	
 What one should want is the protection of their own citizenship, closely related 
to popular sovereignty, whose vote is direct, secret and of equal value for all, and one 
that cannot be manipulated by anyone.	
 If equality (Article 5, caput), democracy (Article 1) and citizenship (Article 14) 
are the constitutional foundations justifying the existence of the "acts of electoral 
administrative misconduct" it is natural to state that this special type of misconduct act 
aims to protect fundamental rights, the first and fourth dimensions, for the right to 
equality and political rights, political participation, which are recognized as fundamental 
rights by the doctrine of the first dimension 50 , while the right to democracy is 
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(2003).  



interpreted by scholars as a fundamental right of the fourth dimension, linked to the 
political idea of globalization.51	
 Finally, equality, democracy and citizenship are the legal properties protected by 
acts of electoral administrative misconduct.	
	

CONCLUSION	
	
 After presenting the concept of the administrative misconduct act based on Law 
No. 8429 / 92, we analyzed the individual acts of electoral misconduct, which are 
founded on the validity of § 7 of art. 73 of Law No. 9504 / 97 and in § 4 of Article 37 of 
the Brazilian Federal Constitution of 1988.	
 This study aimed to answer the following question: what are the legal rights 
protected by this special type of act of administrative misconduct?	
 After necessary development, it was concluded that equality, democracy and 
citizenship form the axiological basis of the acts of electoral administrative misconduct, 
which are highly relevant values for society and the Constitution of the Federative 
Republic of Brazil, that demand compliance and preservation, through indispensable 
and effective punishment of those who intentionally violate the said set of fundamental 
rights.	
 In a forthcoming study, the objective is to address the procedural aspect of this 
important subject.	

																																																													
51  Paulo Bonavides. Curso de direito constitucional. P. 525-526.Malheiros Editores (1997). 
 

 


