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Abstract 

This paper aims at demonstrating that the disorderly unplanned urbanization, taken place 

overthepast decades, is one of the factors hindering the fulfillment of the fundamental right to 

adequate housing in Brazil.In addition to this social factor, other legal reasons for the 

ineffectiveness of the access to this right has been the use of misconceptions of the social and 

environmental function of property, the democratic management of cities and effectiveness of 

the fundamental social rights, conflicting with democratic state ruled by law paradigm, in the 

processes of construction and enforcement of social public policies. The fundamental right to 

adequate housingconfersto the owner of the right, in a broader perspective, the right to 

provision of public services; participation in the organization and in the proceedings of the 

formulation and enforcement of public policies, the development of public policies related to 

the access to proper housing.  In a restricted sense, the fundamental right to adequate housing 

refers to the social material benefits, positive measures and the implementation of public 

policies of access to housing. This research concludes that a combination between the 

disorderly unplanned urbanization and the inadequate interpretationof the scope of the 

fundamental social rights to adequate housing, has contributed to the social special exclusion 

in the Brazilian metropolis at the time being.  
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Resumo 

Este trabalho visa demonstrar que a urbanização desordenada, ocorrida nas últimas décadas, é 

um dos fatores que dificultou o exercício do direito à moradia adequada no Brasil.  

Além deste fator social, outras razões jurídicas da ineficácia do acesso a este direito foi a 

utilizaçãode concepções de função socioambiental da propriedade, gestão democrática das 

cidades e eficácia dos direitos fundamentais sociais, desconformes com o paradigma do 

Estado Democrático de Direito, nos processos de construção e de execução das políticas 

públicas sociais. O direito à moradia adequada confere aos seus titulares direitos 

prestacionais, entendidos no sentido amplo, como direito à proteção; participação na 



 

 

organização e nos procedimentos de formulação e execução de políticas públicas; criação de 

estruturas públicas organizacionaisreferentes ao acesso à moradia adequada. Em sentido 

estrito, o direito à moradia adequada refere-se a prestações materiais sociais, medidas 

positivas e implementação de políticas públicas de acesso à moradia. Esta pesquisa conclui 

que uma combinação entre o processo de urbanização desordenada e a inadequada 

interpretação do alcance do direito fundamental social à moradia, tem contribuído para a 

exclusão socioespacial nas metrópoles brasileiras no momento atual. 

 

Palavras-Chave: Direito à moradia adequada; eficácia dos direitos fundamentais sociais; 

direito a cidade; função social da propriedade urbana; urbanização desordenada. 
 
1. Introduction 

 

The right to housing, declared in the 6th article of the Federal Constitution (1988)as a 

fundamental social right, after the Constitutional Amendmentnº 64, in 2010, has already had 

international preceding normative legal basis –approvedinBrazil–capable of checking out its 

effectiveness. 

Nevertheless, the inclusion of this right in theFederal Constitution (1988) has had the 

power not only to give more support to the formation of public policies aiming at such 

effectiveness, but it has also conferred on the citizens the right to public provision of housing 

and public services. 

Analysis carried out on the public Brazilian housing policiesover the past decades 

(DUARTE, 2012; BONIZZATO, 2007; DIAS, 2011) have shown that the legal forecasts in 

the exercise of the right to housing have not been enough to promote the access to adequate 

housingand proper households.Several causes have been identified in these studies, such as: 

real estate speculation; Brazilian housing deficit, difficulties to have access to the means of 

financing to purchase one`s own house for the low income segment of the population; the lack 

or ineffectiveness of public policies on housing; the urbanization model and the inadequacy of 

policies of urban development, among others. 

Among other causes, the disorderly urbanizationhas been considered,in this paper,one 

of the predominant factors – but not the only one– determining the ineffectiveness of the 

exercise of the fundamental right to adequate housing and access to the urban land.  

From a legal perspective, three relevant issuesconcerning the right to adequate housing 

can be raised: the first one refers to the outlines of the concept of “social and environmental 



 

 

function of property” – including public property – crucial point in the discussion raised on 

the access to urban property; the second concerns the democratic management of cities, 

placed as a key element in terms of city sustainability and public-policy making in urban 

development. The third issue refers to the effectiveness of the fundamental social rights 

whose conceptual thickening might impact of right to adequate housing. 

Taking this as a starting point to define the inquiries and guidelines for the 

development of this study, the search hypothesis according to which the exercise of the right 

to housing demands legal effectiveness, regarding the use - in Lawenforcementprocesses –the 

concepts of the social and environmental function of property, the democratic management of 

cities and effectiveness of the fundamental social rights, is found alien to the democratic state 

ruled by law. It is believed that the main result of this ineffectiveness is related to the 

uncontrolled unplanned urbanization taking place over the past decades in Brazil.  

In face of such problems and the assumption presented, the current paper intends to 

reflect and shed light on the theme of the exercise of fundamental right to adequate housing 

and the right to the city. Therefore, both theoretical and qualitativeresearch has been carried 

out, through data collection: a) primary – hard data, planning and governmental programs, 

legislation and jurisprudence; b) secondary – biography and other studies on this theme. 

 

2. Development 

2. 1. Urbanization and housing in Brazil 

 
The access to proper housing is one of the most significant challengesfor the present 

and future Brazilian generations. Theoutrageous Brazilian demographic explosion in the mid 

XX century has led to, in about 60 years, an overall population growth of four times, and the 

urban population growth of more than seven times. (BRASIL, 2007). 

This accelerated population growth in the large city centers has not yet found reliable 

answers from neither governmental planning nor policies which, for decades, have treated the 

city as merchandise destined to a small parcel of the population. The omission of the state to 

guarantee that the destitute part of the population will have access to its civil liberties, has led 

to a slow and gradual processof urban gentrification, resulting in the alarming rates of poor 

income distributionand quality of life. In 2004, the Brazilian housing deficitwas about 5.8 

million households, considering thataround 82% of whichare found in urban areas and 90% in 

the population group earning up to average monthly income of US$ 650(MINAS GERAIS, 

2010). However, contrary to such problem, from 2000 to 2002 “[...]it can be identified that 



 

 

almost 60% of the resources under federal management have been allotted to families earning 

average monthly income of US$ 1.100 representing 8% of the housingdeficit.” (MARICATO, 

2000, p. 1). Thereby, more than 138 million Brazilians live in cities, given that over 4.7 

million of which, according to the definition of housing deficitapplied by  

FundaçãoJoãoPinheiro (MINAS GERAIS, 2005), dwell in households lacking basic 

conditions due to precarious structures or inadequate household settings. 

The use of the city and its relation to the capitalist structure has been described by 

David Harvey (2009), Maricato (1992) and Singer (1982) who have detected the problems of 

using the city, the urban soil and private property solely as a means of regulated merchandise 

by private sector.  
Thus, it seems clear that the great challenge of the establishment in the next decades 

will be to solve the urban and housing issue, and all the network and factors consequently 

involved, such as, for instance,lack ofurban land available, urban mobilityandenvironmental 

pollution. 

An important factor can be added, which maximizes such problems: the well-known 

influence the real estate capital exercises over public decisions concerning urban problems. 

From the early stages of urban design to the allocation of financial resources, the interest of 

powerful economic groups is privilegedat the expense of the destitute population in dire needs 

for such funding.  In the end of the Brazilian dictatorship period between 1964 and 1985, in 

the scope of the process of building a democratic state ruled by law, and a new Brazilian 

Federal Constitution, the social movements in favor of an urban reform – which had been 

growing and being organized for decades –they would present themselves as important actors 

producing anew Brazilian Federal Constitution in 1988. The major victory of such 

movements was the inclusion of the Chapter named “Urban Policy”in the Federal 

Constitution and later the approval of the City Statute (Actn. 10.257/2001), introducing the 

unprecedented tools in relation to the former rationale of urban managementdeveloped by 

politicians, technicians and specialists in closed offices. The new urban paradigm – based on 

the constitutional principles, in the legal framework of the City Statute and in the democratic 

management of cities as guideline to planning regulation and development of cities – opened 

the possibility for direct participation of the citizen in the production of public policies, thus 

being taken as a legitimate means to such policies. 

This state of affairs makes it clear that it is the right and the role of society not only 

to demand that the current urban problems be solved, but also to participate actively in the 

production, execution and supervision of policies concerning solutions so oriented. In this 



 

 

train of thought, the City Statute has established several mechanisms fostering this social 

action, such as Public Policy Management Councils. 

One of the serious problems concerning popular housing programs is the failure of 

public authorities to make it a priority, as mentioned above, and as stated in some factual 

situations faced by the capital of the state of Minas Gerais1 and in several other large Brazilian 

cities, as pointed out byMaricato (2012). 

The public policies of access to adequate housingought to consider not only the 

demand for households, but the revenue generation, and social inclusion.  

Actions to prequalify the urban space can be more suitable to the exercise of the right to the 

city by the population, than the very isolated access to housing. For instance, as recently 

broadcast by the media in Minas Gerais State: 
It is under proceedings in the House of Representativesin Belo Horizonte,the 
legislative bill anticipating the use of areas under overpasses all around the city. [...] 
According to the text, the initiative intends to give a new lease of life to degraded 
areas, hold art markets and displays, install areas for support, service and public 
programsplus toys, courts, skate ramps, and board game tables.  (LARA; 
SARAPU, 2011) 

 

2.2.The socio environmental function of property and fundamental right to adequate 
housing 

 

The property right, historically conceptualized, is the relationship between a person 

and a universal passive subject integrated by all the people, which has the duty to respect the 

rights as formally and legally presented.It concerns the commitment to the principles ensured 

by the Brazilian Federal Constitution 1988, among which are those safeguarding individual 

rights—art.5º, item XXII (BRAZIL, 2012). 

As for the evolutionary stages to the property right, a significant part of the literature 

in the field of public rights recognizes two phases: the one of the Liberal State (rule of law), 

in which property is seen as an absolute individual right; and that of the Welfare State, 

according to which the legal system of private property is defined on the right of its social 

role, more recently defined as social and environmental function of property and city. 

(FERNANDES, 2006, p.11). Thus, the exercise of the right to property becomes restricted by 

the collective interest. (art.5º, item XXIII, Brazilian Federal Constitucion). Such configuration 

of property right is also recognized by the jurisdiction of the Brazilian Civil Code (notably in 
                                                
1 As broadcast cases in Belo Horizonte city, according to which “The case of two arbitrary evictions in Belo 
Horizonte shows the strength of estate pressures in big cities and contempt of the public authorities towards 
popular housing.” (RESENDE; MAGALHÃES, 2011) 



 

 

theArticle nº1.228 of the Act n.10.406/2002). 

When referring to the evolution of the concept of property, even under the auspices of 

the Civil Code of 1916, OrlandoGomes has stated that “[...]the very legal precepts which have 

ensured the rights to enjoy and dispose of something in the most absolute pattern, has 

established that such exercise would meet limits by law and regulations.” (GOMES, 2007)In 

the same perspective, by adding variables such as the constitutionalization of the civil rights 

in the social function of possession (TEPEDINO, 2004 andMILAGRES, 2011). 

The Brazilian Federal Constitutionhas inscribed private property and its social and 

environmental function in the principles of the economic Chapter. (Article 170,Item II and 

III). José Afonso da Silva believes this factor to be of utmost importance in the private 

property scheme of our rights: 

[...] it cannot be considered solely as individual right, its concept and significance becoming 
relative, especially because the principles of economic order are preordered on the right of the 
assurance of a dignified existence, according to the social justice.(SILVA, 1995, p. 743) 

Currently, one cannot argue in favor of fixed concepts of private property and urban 

property, since both interests should be targeted at as community interests. The legal instinct 

limiting the rights to property will appear in and will strengthen the legal Brazilian order and 

the need to cater for the subjective individual needs as well as the socio environmental rights 

of collective individuals.  

After the advent of the Brazilian Federal Constitution of 1988 and the City Statute 

(Actnº10.257/2001), the configuration of the legal regime of urban property started to be 

structured as follows:  

1.Thesocial and environmental function of property; 

2. The democratic management of the city: 

The urban property, contemporarily, has a more complex legal conformation than that 

of former historical settings, since it is constituted and also conditioned by urban rights, so as 

to provide housing, proper working conditions, entertainment and urbancirculation, seen as 

the main urban functions treated by the Brazilian legislation.2 

The right to urban property, in this context submits itself to the public function of 

urbanism. Anticipated by the Brazilian Federal Constitution, encompassing, among other 

aspects:  

                                                
2 According to Jorge Bernardi, three groups of social function can be identified in the city: urbanistic function, 
citizenship and management. Established as social urbanistic functions:  housing, work, leisure, urban mobility; 
citizenship functions: education, health, security and protection; management functions: service, planning, 
preservation of cultural and natural heritage and urban sustainabilit. (BERNARDI, 2006, p. VI) 



 

 

-Apolicy of urban development (Article 182,head provision); 

-ACity Master Plan defined as the basic tool for urban policy and development, 

similar to those of cities with more than 120 million inhabitants. (art.182,Paragraph 

1th); 

- Theurbanland regulations(art.182,Paragraph 2thandParagraph 4th); 

- State intervention in property rights connected to the use of the landand those of 

building, such as the ordinary condemnation and the sanction condemnation 

(Article 182, Paragraph 3thandParagraph 4th) and the special adverse possession pro-

housing (Article183). 

The principal of the social and environmental function of property can be seen from a 

systemic perspective and coordinate social individual interests. The social and evironmental 

function of property represents the warrant that the use of the property will be socially useful 

and appropriate. The property only justifies itself as long as it contributes to common welfare, 

generating usefulness and wealth. Given that, the ownerhasfull ownership and cannot lose it 

without refunding, but he/she must use it in conformity with the system of regulations 

because property is not an end in itself, but a means of fulfilling the socio function of the 

general welfare.  

According to Liana PortilhoMattos, the legal course of the social and evironmental 

function of property, thus, is envisaged from the following context: 
[...] i) the social concept of urban property is an open concept whose matrix can be found in the 
Brazilian Federal Constitution of 1988; its minimum content is given by the City Statute (Act n. 
10.257, of July 10, 2001) and complemented by the City Master Plan of each Municipality, when 
existent; ii) the social function of rural property, a predetermined and closed concept, has its 
matrixin the Land Statute of 1964 and its reassurance given by the Brazilian Federal Constitution 
of 1988. (MATTOS, 2003, p. 96) 

Following the promulgation of the City Statute (Act n. 10.257/2001), whose purpose is 

the full development of the social functions of property, the notion that the principle of the 

social function of the urban property was a mere programmatic constitutional command, has 

been utterly replaced by the recognition that such principle is an imperative precept in urban 

planning and development.3 

Still according to Liana Matos, the realization of the social function of property 

principle argues in favor of the application and processing of several means capable of having 

it implemented, established in the Brazilian legal system, notably the Brazilian Federal 

Constitution and the City Statute (Actn. 10.257/2001), such as: 
[...] the democratic management of the city and the cooperation among the social segments and the 

                                                
3 Cf. in this way, FERNANDES, 2006, p. 3-23. 



 

 

government to promote urban development; the ban on the urban speculation of urban property, 
resulting in misuse or non-use; the fight against pollution and environmental degradation, the fair 
distribution of benefits and costs as a result of urbanization; promotion of the regularization of 
land ownership and urbanization of land occupied by the low income populations etc. (MATTOS, 
2003, p. 95) 

In order to process the social and evironmental function of property, the systematic 

reading of the Brazilian Federal Constitution has always been more than enough. However, 

the City Statute is an important milestone to engage society in the process and definition of 

urban space and the consolidation of the democratic management of the city. 

From this perspective, it is the State duty to enforce thesocial and evironmental 

function of property, whereas as for the owner, the possessor of the space, the right of use, 

fruition, disposal and demand is ensured, however, this right must be exercised in such way as 

to meet the social needs of the community on the light of the paradigm of the Democratic 

State ruled by law.  

Given that, the rupture in the classic concept of urban property, seen as an absolute 

right, can be noted. 

Such view, in the conception of Fernandes, envisaged that the estate property: 
[...] almost exclusively as merchandise, whose nature of economic use is determined by the 
interests of the individual owner [In this way,] the social value of use is restricted, as well as the 
limits of the actions of the public authorities. (FERNANDES, 2006, p. 8) 

The insertion of the social function principle in the concept of property has changed 

the very concept for the right allowing its holder to use, enjoy, and dispose of certain assets, 

as long as he is committed to its appropriate use, since the generating factor of the limits of 

use of property is the Brazilian Federal Constitution, by “[...]the construction and 

strengthening of the tools used to of harmonize the several segments of the population, in 

accordance with the policy development of the management of urban 

planning.”(CYMBALISTA, 2006, p. 292) 

MariaCoeliSimõesPires, analyzing the Urban Rights in the Brazilian Federal 

Constitution of 1988 and the instruments anticipated in the City Statute, drew important 

guidelines to aid the Public Authorities, especially Municipalities, in the interpretation of the 

normative basis and of cases of implementation of the social function of cities, which can be 

suitably used for discussion concerning the exercise of the right to adequate housing. Among 

these guidelines, some can be highlighted, stating the following:  
[...] the urban property is inserted in the area of Public Law, and, on this account, 
should be regulated by the rules of Law edited by the House of Representatives of 
Municipalities, as far as city planning is concerned, upon the observance of 
guidelines of regional interest; 
[...] the social function as innate property imposes to its holder the duties to pay 
particular attention to the collective interest; 



 

 

[...] the approach considering the shortage of urban land and the pressure to access 
the city should be done in the rule of law of the right to dwellings or housing. 
(PIRES, 2008, p. 382-383) 
 

It can be noticed, therefore, in the Brazilian Federal Constitution, the significant 

relevance of the social role of property as a fundamental right. The right to property should be 

shaped and designed in order to promote social territorial inclusion leaving aside the property 

speculation, in other words, if necessary, the awareness of the real scope of the principle of 

the social role of property as a rule of law to be enforced immediately, as well as other urban 

principles, such as those pointed out by Fernandes (2006, p. 12): the urban principle as a 

public function and not only state based; the supremacy of public rights over private rights as 

interpreted in the City Statute and other urban regulations; the normative character of the 

urban regulations in conformity with the right to property and urban regulations; the 

separation between the right to build and the right to property; the cohesion of the urban 

regulations and the fair distribution of the costs and benefits of urbanization. 

The social role of property is the majorelement of debate, concerning the social right 

to the access of adequate housing to implement the constitutional and legal instruments, given 

that this has guided the extent of its social role. It also enables that the public authorities – 

notably Municipalities - implementmeasures of intervention in public property safeguarding 

the right to housing of the population in general as laid down in the Chapter of urban policy 

previously cited(Article 182 andParagraphsof the Brazilian Federal Constitution). 

The Brazilian court precedents already recognizes the effects of the social function of 

property in the exercise of the right to housing, in favor of its dwellers, when trying conflicts 

among those and the owners of urban property, as reported by Jorge LuizSoutoMaior4.  

2.3.Democratic Management of cities and the fundamental right to adequate housing 

 

In order to promote active citizenship, the legal system must turn to the construction, 

consolidation and implementation of democratic procedures enabling the citizens to 

participate in the urban management. 

                                                
4 Some court decisions on the theme have been referred to in the sentence delivered by the judge Amable Lopez 

Soto, in January 2006, in the case file records n. 007.96.318877-9, of the 7thCivil Court of the Regional 
Courthouse of Itaquera. Among which, stands out (Court of Appeals of the State of São Paulo) claiming that 
“The principle of social function acts in the content of Law. And, among the inherent powers of property, 
provided by in the Article nº 524 of the Civil Code (use, enjoy, dispose of and demand) , the principle of the 
social function introduces another interest – social – that might not coincide with those of the ownership. [...] 
Therefore, this principle, the right to property, in a way, is contradictory in itself, being liable to the Judicial 
branch to enforce its necessary and dispassionate effectiveness in the serious submitted litigations (Appeal from 
final judgment[Filenº 212.726-1-8-São Paulo], Date:. 16.12.1994, Appellate Judge José Osório)” (SOUTO 
MAIOR, 2012) 



 

 

The Brazilian democratization process has been going through over the past twenty 

years and the democratic design drawn in the Brazilian Federal Constitution can be 

considered as the major factors responsible for the increase of popular participation and for 

the undertaking of activities of public interest. 

Democratic State ruled by law paradigm provided for the Article 1th of the Federal 

Constitution, has formatted the basis according to which several instruments in the 

Constitutional and nonconstitutionalrules, accentuate the participation of citizens in the 

administrative management, among which stands out, in the scope of urban policy, the 

democratic management of cities (Article 2th, item II, Act nº 10.257/2001).5 

MariaCoeliSimõesPirese and JeanNogueira demonstrate the present importance of 

popular participation in the public administration, stating that: 
Nevertheless, in spite of tensions and even because of them, it is being reassured the conviction 
not only that of the possibility of but also the need of the coexisting complementary need of the 
direct and indirect forms of popular participation, as a means of intervention in the mechanisms of 
treatment of the public affairs, notably those of the extension of the public scope in defense of 
diffuse interests [...] 

It has to be concluded, therefore, that in the current democratic quarters, such right is legitimated 
as it concedes the subject of the rights the opportunity to participate in the processes of creation 
and implementation, which presupposes the understanding of procedures of the presentDemocratic 
State ruled by law. (PIRES; NOGUEIRA, 2004, p. 20) 

 

It is necessary, in a final analysis, to strengthen or radicalizedemocracy. As for 

MarçalJustenFilho: 
The formal legal mechanismcan generate democracy or replace the popular participation as an instrument of 
control of power [...]Democracy is the most efficient solution to the exercise of power. The mission of the 
individual [and why not say a collectiveone] to participate in the political control generates the extension of 
governmental adjudication. (JUSTEN FILHO, 2005, p 

The democratic management of the cities is related to the strategic management 

incorporating the notion of the right of the citizens to participate in the decision process of the 

urban courses the city will take. 

Some of instruments used today by the Urban Rights in search of the exercise of the 

urban function of the city and urban property have met many barriers and divergences dating 

back to the configuration of the public right until Modern times, representing, at the same 

time, the limitation of the absolutist power originated from the AnciénRégime andthe legal 

formation of right to give support to the actions of an authoritarian Administration. The birth 

of this right proclaims MariaJoãoEstorninho, “[...]is perfectly inserted in the context of the 

                                                
5 Cf.  In the explanation of all instruments available for participation in the Public Administration, in the works   
of FREITAS (2003), PEREZ (2004) and SANTOS (2004) and, as for the specific mechanisms of the urbanistic 
legislation (DIAS, 2011, p. 332-333 and BUCCI, 2010, p. 335-354). 



 

 

‘liberal vision of the world’ emerging from the separationbetween the State and the society, so 

as to guarantee the property and intimacy, fundamental values that it aims to preserve at all 

costs.”(ESTORNINHO, 1999, p. 31) 

Perhaps, for this reason – among so many others —the strengthening of the Urban 

Right has taken place as an autonomous field of public right, with principles and, 

distinctspecific norms of the present configuration of the Administrative Law. 

From the socioeconomic consequences of the Liberal and Rule of law 

paradigms(exploitation of the man, accumulation of capital and industrial evolution), it begins 

to configure the materialized right of the Welfare State. 

This legal model of State hasbegun to be concerned about the civil liberties of social 

nature, in an attempt to create a situation of social welfare, which would guarantee the 

development of human beings, for which reason the functions of the Public Administration 

have been broadened little by little. Changes in the right to property and the contract have 

served to demonstrate the materialization of the formal bourgeois right. 

If, on the one hand, the image of a complex society appears, specifying its systems of 

action, so that the individual actors begin to exercise the marginal position of “clients”, on the 

other hand, it is expected that the Public Administration is capable of controlling normatively 

the social expectations by means of a managing performance. 

The problem resulting from this expansion of the State is the contradiction among the 

ends (the equality) and the means (burocratic and administrative “oppression”) practiced by 

the Public Administration. (HABERMAS, 1990, p. 116) 

In the Welfare State, the privatelaw, as well as the public law,is presented as it is now 

a convention and distinction between them is solely educational, and not ontological. This 

brings the State into public light, since it has to provide for the public, such as health, 

education, security, planning, social security etc.,including the guarantee of order and 

security, in addition to the promotion of planning, provision, coverage of the financial public 

needs and protection of cultural heritage. 

In the Democratic State ruled by law, it is the principle of popular sovereignty which 

imposes the effective and operational participation of the public in public affairs, whose 

participation is not exhausted in the mere formation in representative institutions. There must 

be, therefore, the presence of a popular element in the formation of the will of the State and 

the Public Administration. 

The diagnosis of the change in context of the Administrative Law and the need to 

reread it paradigmatically reveals itself in the following passage of the work by Marie-



 

 

HélèneRenaut: “Democracy demands not only that the citizens should be protected against 

power but also that they participate in the exercise of the power they are ruled by”. (2007, p. 

137, translated from a French book) 

Much has been said about this paradigmatic transformation of the UrbanRights 

towards citizenship, as highlighted by Maria CoeliSimõesPires (2008, p. 377-406). 

Registering, for the time being, the need of its reflection in the ethics field for the 

incorporation in the practices of the democratic management of the city. 

As far as the democratic management of the city is concerned in the exercise of the 

access to housing, in Article nº 43 of the City Statute anticipating the following mechanisms 

of participation: collegiate organs of urban policy, in the national, state and city levels; 

debates, hearings and public consultancy; conferences about subjects of urban interest, in the 

national, state and municipality level and the popular initiative of regulations and planning, 

programs and designs for urban development. Dias (2011) and Bucci (2010), while treating 

the overall analysisof the mentioned proceduresand Di Sarno (2011), when discussing the 

public hearingin matters of urban policy, analyze the potentialities and limits of the use of 

such instruments in the democratic management of cities, focused on all social segments. 

Daniella Dias, in addition to demonstrating that the Brazilian State has not used all of 

its normative potential expressed in the Brazilian Federal Constitution and City Statute, in the 

theme of urban democracy, reveals the necessary requirements for the effective democratic 

management of the cities: 
The qualitative ‘results’ will depend on the effective representativeness of the citizens 
in the very process of political decision making that will significantly depend on the 
diffusing channels of information at the conscience level, and commitment of citizens 
to reflect on the themes subject to debate in the decision-making processes parallel to 
the existence of effective political-administrative decentralization and public 
administration (DIAS, 2011, p. 398) 
 

JoãoMaurício Martins de Abreu, when engaging in the study about the effectiveness of 

defending the right to housing in Brazil, focusing on the judicial procedure involving informal 

urban settlements, have concluded that “[...] the dominant procedural behavior (mainly from 

the Judicial Branch) blocking the discussion and effective application of the right to housing 

in favor of the dwellers[...]”(ABREU, 2011, p. 410) He also concluded , in the same train of 

thought that in the management report monitoring adequate housing forwarded to ONU; “[...] 

our courts do not see the unfavorable groups [...] of holders of the right to housing.”(ABREU, 

2011, p. 410) 
 

2.4.The right to adequate housing 



 

 

 

In order to understand the fundamental social right to adequate housing6it is important 

to outline, as done by ONU-HABITAT (2010), the dimensions of this right, which are not 

summoned in “four walls and a roof”. It embarks on the civil liberties, such as the right to 

freedom (protectionagainst forced eviction, destruction and demolition of the household; 

prohibition of arbitrary mismanagement of the house, in the family andin privacy); the right to 

choose where to live (rightto choose a houseand circulation);among other rights (security of 

possession; house, land and property refund, non-discriminatory access and, in the same 

conditions, of an adequatehousehold, the participation in decision-makinglinked to housing in 

a national and local plan; the right to sustainable cities; the right to health, right to free 

movement[to come and go], the inviolability of the home, information, the right of the 

consumer, the right of defenseand adequate legal suit and access to justice). 

The right to adequate housing also refers to the theme of the effectiveness of the civil 

liberties, facing problems concerning the recognition of the very system of civil liberties out 

of the catalogue of the Article5th of the Brazilian Federal Constitution and still, if such rights 

can be due to international treaties. 

In the case of the right to housing, as previously stated, and its inclusion in the article 

art. 6th of the Brazilian Federal Constitutionafter the advent of ConstitucionalAmendement nº 

64/2010,it has been confirmed as social right, with important consequences for the struggle 

for its effectiveness. 

Even prior to this confirmation, the referred right was conceived as a fundamental 

righton the light of the theory of the implicit civil liberties, brought about by  the democratic 

political regime of the fundamental constitutional principle, Article 1thuntil 4thBrazilian 

Federal Constitution and of the treaties and international conventions of human rights 

recognized in the internal legal system. 

Among other international instruments of protection of the right to adequate housing, this had 

already been provided by the Universal Declaration of Human Rights from ONU (1945), in 

the InternacionalPacto of the economic, social and cultural rights (1966), in the International 

Convention on the ban on all forms of racial discrimination (1965), in the International 

Convention about the ban on all kinds of discrimination against women (1965), the 
                                                
6 It becomes  a conception of fundamental  rightsthat of  Sarlet, to whom “[...] the fundamental  rights are all 
those judicial  positions concerning people, that, from the point of view of the positive constitutional right, have 
been , for its content and relevance  (fundamental in the material sense), integrated in the  Constitution text and  
therefore, taken from the scope of availability of the powers encompassed  (formal basis), as well as those which, 
due to its content and significance, might be compared,  aggregating to the material Constitution , having, or not, 
a sitting in the formal Constitution.” (SARLET, 2008, p. 91) 



 

 

Convention about Children`s rights (1989)among others.7 

Hence, since the enforcement of these rights in the Brazilian legal system, the 

fundamental right to housing was capable of triggering effects without the necessary 

interference of the ordinary legislator. ForSarlet "All the constitutional forms are always 

efficient, in the measure of its effectiveness (variableaccording to each norm), 

immediatelyapplicable" (SARLET, 2007, p. 266) 

Among these immediate effects of the social right to property, outlined due toits 

configuration as a social right, notably after the ConstitucionalAmendement nº 64/2010, the 

following can be listed:  

• Withdrawal of all preexistent legislation; 

• Linking the legislator to its precept; 

• It has made unconstitutionalthe normative acts editedafter the effective date of 

the Constitution,case colliding with its content; 

• It has begun to serve as a parameterto the interpretation, integration and 

application of legal standards; 

• Generation of the legal-subjective framework position, taking this, in a broader 

sense, and not only as an individual subjective right. 

• It started preventing backward sealing (SARLET, 2007, p. 316-317) 

Besides these effects, it is also possible to deduce from the defining legal regulations 

to housingin terms of legal individual positions. 

When it is stated that the right to housing confers the rights of an installment nature8, 

these can be seen, from a broader perspective (protection, participation in the organization and 

in the proceeding, design of organizational structures, implementation of positive measures 

related to the access to proper housing) and in the strict sense (social material installments and 

implementation of public policies of access to housing).9 

There can be multiple legal instruments of effect to the right to housing provided by 

the present Brazilian legal sytem, as follows:  

a) instrumentsof enforcement and guarantee of the social role of property: 
                                                
7Cf about the right to housing, in the scope of  international  human rights  and its recognition by the internal 
legal order : SAULE JÚNIOR, 2006, p. 217; PLATAFORMA DHESC BRASIL, 2008, p. 12-13;ONU-
HABITAT, 2010, p. 51-54; MILAGRES, 2011, p. 92-108. 
8The instalments rights are usu ally called by scholars as second generation or dimension rights. They appeared 
in the Welfare State,(XIXCeentury) and refer to active behavior of State, of positive dimension; rights to social 
benefits from the state; social freedom of  nature.José LuizQuadros de Magalhães (2000) criticises the theory of 
the generation of fundamental rights, based on the concept of “the invisibility of human rights”. 
9 The systematization of the effects concerning the basic rights to housing constitutional provisions concerning 
the basic right to housing was attempted by DUARTE, 2012, p. 60-64. 



 

 

master plan (Article 182, Paragraph 1thBrazilian Federal Constitution), installments, 

building and compulsory uses (Article 182, Paragraph 4th, Item I, Brazilian Federal 

Constitution), progressive urban real estate tax through the  time (Article 182, 

Paragraph 4th, Item II,Brazilian Federal Constitution), condemnation (of property) 

against payment with government bonds (Article 182, Paragraph 4th, Item III,Brazilian 

Federal Constitution), right to pre-emption10 (art. 25 a 27, City Statute), the onerous 

granting of the right to build11 - also called surface interest (Article 28 to 31 of the City 

Statute) – special zones or areas of social interest  – ZEIS or AEIS12; 

b) The legal instruments of land occupation:special urban adverse possession(Articlenº 

183 Brazilian Federal Constitution 1988); special concession to means of housing 

(Provisional Presidential Decree nº 2220); concessionof the realright of usefor housing 

(Acto nº 11481/2007); legitimating of ownershipand urban demarcation (Act nº 

11.977/2009 – Regulation of the ProgramMy Home, My Life);  

c) Instruments ofdemocratic city management (as discussed in item 3, above). 

In addition to the socio environmental aspect of the property (be it public or private), 

the structuring of the democratic management of the cities is the tool capable of giving 

sustainability and legitimacy to the public urban to guarantee the basic right to housing- 

except for the special adverse possession, which can be directly appealed to by the concerned 

party in the Court – being handled by the municipal public authorities in the scope of the 

policy of urban development. 

Considering the judicial structure of such instruments, some problems can be listed in 

the exercise of the fundamental right to adequate housing which, certainly contribute to its 

effectiveness. 

The first concerns the difficulties of participation of this population segment in the 

instruments of democratic management of cities, as previously discussed. 

The second is coupled with the fact that it is the municipal executive branch – in the 

majority of the instruments listed – the entity responsible for the initiatives as far as the 

regulation and implementation of such mechanisms to guarantee proper housing is concerned, 

generating problems in the inter federal definition of the public housing policies. 

                                                
10 The right to pré-emption grants the municipal public authorities, in the defined scope of the City MasterPlan, 
prefsition of urban estate subject to onerous among the parties. 
11 In the áreas defined by the City Master Plan, the right to build can be exercised, above the basic utilization 
coefficient adopted, against counterargumentation submitted by the beneficiary. 
12 The ZEIS or AEIS, defined in the City Master Plan or in specific legislation, can be used to define special 
áreas destined to the production of households of social interest and/ or maintenance of communities found in 
cities. 



 

 

Another problem concerns the costs of popular housing programs, provided that the 

serious problem of estate speculation of the urban land is taken into account. (MENDONÇA 

& COSTA, 2012). 

There is, still, the difficulty in the use of the special instrument ofurban adverse 

possession of property (notably that for housing,provided byArticle 183/Brazilian Federal 

Constitution 1988)as an instrument to guarantee access to housing andaccess to this right to 

this population group. 

The public area is classified asby the Article 99, Item I, of the Brazilian Civil Code, 

(Act nº 10.406/2002)13as common consumption goods of the people14. This category of public 

asset is freely available “[...] indistinctly, to any party, in equal and harmonious competition 

with the others, considering the destination of the property.” (BANDEIRA DE MELLO, 

2003, p. 792)  

And for this very reason of this form of availability, recognized by the legislation and 

legal scholarship, Marques Neto (2009, p. 207; p. 209) states that the common use 

presupposes: the use of the property must not prevent others from its benefits; it represents the 

public subjective inalienable rights in the administrative and legal courses and its usemust be 

sortedby, through the exercise of police force.15 

The major legal consequence of such properties by the population in general is based 

on the fact the Article nº183, Paragraph 3th and Article191, Single Paragraph of the Brazilian 

Federal Constitution bar the special adverse possession from the public assets16, pointing 

towards, thus the fact that the alienation of public assets must be a result other decision and 

not omission of the state, and that, therefore, other public policies of access to housing, in 

addition to the prescribed acquisition, have to be structured to achieve the social function of 

the public property17 and of the city to this segment of the population. As stated bySílvio Luis 

                                                
13 “Art. 99. The public assets are: I – those of general use by the public, such as rivers, seas, roads, streets and 
squares.” (BRASIL, 2002) 
14According to FlorianoAzevedo Marques Neto (2009, p. 202), there are four elements characterising the public 
welfare: “(i) generality; (ii) impersonality; (iii) incondicionality; and (iv) imbedness in the characteristics of the 
asset”, the latter aspect“[...] expresses the common use to which the object begins to be determined for use.” 
(MARQUES NETO, 2009, p. 208) 
15 For the holder of this exercise of police power “[...] it does not arise only from the condition of Administration 
of the owner (general discipline of the use of the property), but it encompasses also a broader duty of 
safeguarding the public order and the harmonious coexistence of individuals.” (MARQUES NETO, 2009, p. 
207) 
16 “Art. 183 [...] § 3º - The public assets will not be acquired by the special adverse possession”; “Art. 191 [...] 
Single Paragraph. The public assets will not be acquired by special adverse possession.” 
17 In spite of philosophical divergence over the application of the principle of the social role of property and the 
assets of public domain, (Cf favorable position of religious property in DI PIETRO, 2006 and ROCHA, 2005 
and the position of non-applicability in ABE, 2008) this paper advocates and presupposes its applicability, 
despite classification of such assets. What might be altered in the enforcement of the principle of social and 



 

 

Ferreira da Rocha (2005), “[...] the assets of the State [...] ought to fulfill the fundamental 

purpose of theRepublic, among which, structuring fair society, fraternal and solidarity”. In 

addition to this fact, the social function of public property function presupposes the 

coexistence of the stately duty to provide the citizens with, at the same time, collective spaces 

to sustain life (non-tradable), such as those of circulation and use, protected areas and 

territorial support for the service system; as well as the state interference (be it in the private 

or public service areas) to guarantee adequate land to all economic activities and for all 

economic segments. Thus, housing and economic activities for the low-income population 

cannot simply be resolved by the market, as stated by Mendonça& Costa (2012) neither like 

the specific case of eviction of the poor from the city center of São Paulo, ErmíniaMaricato 

(2012). 

According to information from the Federal Properties Management Office the 

discussion about such theme, it is not always that the issue regarding the social role of 

property of public assets is discussed in legal proceedings, since: 
The right to housing and the social role of the public asset are issues not brought to 
discussion by the Judiciary Power in cases of reintegration of possession of public 
assets. The absence of problematizing leads the Judiciary Power to deliver 
decisions which infringe one of the pillars o four Democratic Stateincluding,among 
the civil liberties, the right to housing, pursuant to Article 6º of the Federal 
constitution. (BRASIL, 2012)  
 

The contents of the City Master Plano and the definition of the Special Interest Zones 

(ZEIS)and Special Social Interest Areas (AEIS)must also be an issue of debate by the House 

of Representatives.Apart from these, the voting of the laws concerning the budgetary system 

(Act of the Multiannual Plan, Act of The Budgetary Guidelines and Annual Budgetary Act) 

are important instruments to enforce the necessary public policies in the exercise to the right 

to adequate housing. 

Hence, the interpretation given to the internal elements of the judicial budget in the 

processes of construction and enforcement of thelaw by the center of institutions on the scope 

of the political public policies, and of the internal elements of the judicial branch in the 

processes of construction and enforcement of the law by such institutions (Executive, 

Legislative e Judiciary branches), yet not having processed the demands of the social struggle 

in favor of the rights to proper housing presented by the democratic process. This right is 

stillconsidered mere guideline to the nonconstitutional legislator,under the “programmatic” 

perspective of the fundamental social rights. 
                                                                                                                                                   
evironmental function of property to public assets, are some of its effects, depending on the classification of  the 
assets and their incidence.  



 

 

 

3. Conclusions 

 
The fundamental right to adequate housing needs legal effectiveness in face of its use, 

the processes of Law enforcement, of conceptions of the social and environmental function of 

property, alien from the Democratic State ruled by law paradigm. 

The inclusion of the principle of the social function in the concept of property has 

changed its very concept to that of a right which allows its holder to use, enjoy, dispose of 

certain assets, as long as they fosters its adequate disposition, for the generating source of the 

limitation of such rights of property is the Brazilian Federal Constitution. The social function 

of property enables that the public authorities, notably from municipalities, shall implement 

interventional measures to private properties to guarantee the right of housing to the general 

population, in the terms provided in the Chapter of urban policy, formerly mentioned (Article 

182 and sections of the Brazilian Federal Constitution). 

The Brazilian court precedentshas already recognized the effects of the social and 

evironmental function of property in the exercise of individual rights , in favor of its dwellers, 

while trying conflicts among these and the owners of urban estate. 

The right to adequate housing enables its holder the right of installments nature, seen 

in a broader sense(protection, participationin the organization and proceedings, 

implementation of organizational structures, positive measures concerning the access to 

adequate housing) and in a strict (social material installmentand implementation of public 

policies of access to housing). 

The disorderly unplanned urbanization taken place in Brazil, over the last decades, 

was responsible for the generation of a huge housing deficitand the lack of (or ineffectiveness 

of) public housing policies, which was of the major factors, as demonstrated, of the 

ineffectiveness of the exercise of the fundamental right to adequate housing 

Such evidence points to the need forchange in the point of view of the 

legislativebranch, as far as the problem of access to adequate housing is concerned.  
 

4.    Bibliography 

 
ABENilma de Castro. Notas sobre a inaplicabilidade da função social a propriedade pública. 
Revista Eletrônica de Direito do Estado. Salvador, nº 9, fev./março/abr., 2007 Disponível em: 
<http://www.direitodoestado.com/revista/REDAE-9-FEVEREIRO-2007-NILMADE 
20CASTRO. Pdf.> Acesso em: maio 2012. 



 

 

ABREU, João Maurício Martins de. A moradia informal no banco dos réus: 
discursonormativo e prática judicial. Revista Direito GV, São Paulo, nº 7, v. 2, 391-416, jul.-
dez., 2011. 

BANDEIRA DE MELLO, Celso Antônio. Curso de direito administrativo. 15 ed. São Paulo: 
Malheiros, 2003. 

BERNARDI, Jorge Luiz. Funções sociais da cidade: conceitos e instrumentos. 136 f. 
Dissertação (Mestrado em Gestão Urbana) –Pontifícia Universidade Católida do Paraná, 
Curitiba, 2006. 

BONIZZATO, Luigi. Propriedade urbana privada & direitos sociais. Curitiba, Juruá, 2007.  

BUCCI, Maria Paula Dallari. Gestão Democrática da cidade. In: DALLARI, Adilson de 
Abreu; FERRAZ, Sérgio (Coord.) Estatuto da Cidade: comentários à Lei Federal nº 
10.257/2001. 3 ed. São Paulo: 2010. p. 335-354. 

BRASIL.Ministério do Planejamento, Orçamento e Gestão Secretaria do Patrimônio da União
. Regularização Fundiária e Função Social dos Bens Públicos. Disponível em: 
<http://www.sedur.ba.gov.br/pdf/ap_julia.pdf> Acesso em: ago. 2012b. 

BRASIL. Lei nº 11.977, de 7 de julho de 2009. Dispõe sobre o Programa Minha Casa, Minha 
Vida – PMCMV e a regularização fundiária de assentamentos localizados em áreas urbanas. 
Disponível em: <www.presidencia.gov.br> Acesso em: jul. 2012a. 

BRASIL. Constituição da República Federativa (1988). Disponível em: 
<www.presidencia.gov.br> Acesso em: jul. 2012b 

CENTRO GASPAR GARCIA DE DIREITOS HUMANOS. Moradia é central: lutas, 
desafios, estratégias. Disponível em: <www.polis.org.br> Acesso em: jul. 2012. 

COPOLA, Gina. O meio ambiente cultural e sua proteção. Boletim de Direito Administrativo 
– BDA, São Paulo, p. 641-642, jun. 2004.  

CYMBALISTA, Renato. Política urbana e regulação urbanística no Brasil: conquistas e 
desafios de um model em construção. In: BUCCI, Maria Paula Dallari (Org.). Políticas 
públicas: reflexões sobre o conceito jurídico. São Paulo: Saraiva, 2006.  

DI PIETRO, Maria Sylvia Zanella. Curso de direito administrativo. 22. ed. São Paulo: Atlas, 
2009.  

DI PIETRO. Maria Sylvia Zanella. Função Social da Propriedade Pública. Revista Eletrônica 
de Direito do Estado. Salvador, nº 6, abr./maio/jun., 2006. Disponível 
em:<http://www.direitodoestado.com/revista/REDE-6-ABRIL-2006-MARIASYLVIA.pdf>. 
Acesso em: maio 2012. 

DI SARNO, Daniela Campos Libório. Audiência Pública na Gestão Democrática da Política 
Urbana. In: DALLARI, Adilson Abreu; DI SARNO, Daniela Campos Libório (Coord.). 2 ed. 
Direito Urbanístico e Ambiental. Belo Horizonte: Fórum, 2011. 

DIAS, Daniela Maria dos Santos. Democracia urbana: é possível coadunar desenvolvimento 
sustentável e práticas democráticas nos espaços urbanos no Brasil? 1ª reimp. Curitiba: Juruá, 



 

 

2011. 

DUARTE, Marise Costa de Souza. Meio ambiente e moradia: direitos fundamentais e 
espaços especiais na cidade. Curitiba: Juruá, 2012;  

ESTORNINHO, Maria João. A fuga para o direito privado: contributo para o estudo da 
actividade de direito privado da Administração Pública. Reimp. Porto: Almedina, 1999. 

FERNANDES, Edésio. A nova ordem jurídico-urbanística no Brasil. In: FERNANDES, 
Edésio; ALFONSIN, Betânia (Coord.). Direito urbanístico: estudos brasileiros e 
internacionais. Belo Horizonte: Del Rey, 2006. 

FIGUEIREDO, Lúcia Valle. Disciplina urbanística da propriedade. 2. Ed. São Paulo: 
Malheiros, 2005.  

FREITAS, Juarez. A democracia como princípio jurídico. In: FERRAZ, Luciano; MOTTA, 
Fabrício (Org.). Direito público moderno: homenagem especial ao professor Paulo Neves de 
Carvalho. Belo Horizonte: Del Rey, 2003. 

FREITAS, Juarez. O controle dos atos administrativos e os princípios fundamentais. 4. ed. 
rev. ampl. São Paulo: Malheiros, 2008. 

GARRIDO FALA. Fernando. Lastransformacionesdelregimen administrativo. 2. ed. Madrid: 
Instituto de Estudios Políticos, 1962.  

GOMES, Orlando. Direitos reais. Atualizada por Luiz Edson Fachin. 19. ed. Rio de Janeiro: 
Forense, 2007. 

HABERMAS, Jürgen. Écrits politiques: culture, droit, histoire. Tradution Christian 
Bouchindhomme, Rainer Rochilitz. Paris: CERF, 1990.  

HARVEY, David. Social justice and the city: geographies of justice and social 
transformation. Rev. ed. Georgia: The Univesrsity of Georgia Press, 2009. 

INSTITUTO PÓLIS. Pólise Centro Gaspar Garcia lançam publicação 'Moradia é Central - 
lutas, desafios e estratégias. Disponível em: < http://www.polis.org.br/noticias/reforma-
urbana/urbanismo/polis-e-centro-gaspar-garcia-lancam-publicacao-moradia-e-central-lutas-
desafios-e-estrategias> Acesso em jul. 2012. 

JUSTEN FILHO, Marçal. Curso de direito administrativo. São Paulo: Saraiva, 2005. 

LARA, Maurício; SARAPU, Paula. Moradores de rua se multiplicam em BH Antes limitada à 
área central, população de rua se multiplica por toda a capital, transformando-se em desafio 
inflacionado pelo crack. Apesar da percepção de que fenômeno está se agravando, BH não 
dispõe de dados oficiais atualizados. Estado de Minas, Belo Horizonte, 5 out. 2011. 
Disponível em: <http://www.em.com.br/app/noticia/gerais/2011/10/05/interna_gerais, 
254234/moradores-de-rua-se-multiplicam-em-bh.shtml> Acesso em: jul. 2012. 

MAGALHAES, J. L. Q. A Indivisibilidade dos Direitos Humanos. Universo Jurídico. 
Disponível em: <http://www.uj.com.br/> Acesso em: maio 2012. 

MARICATO, Ermínia. Terror imobiliário ou a expulsão dos pobres do centro de São Paulo. 



 

 

Disponível em: <http://www.viomundo.com.br/denuncias/erminia-maricato-os-motivos-para-
o-terror-imobiliario.html> Acesso em: jul. 2012. 

MARICATO, Ermínia. A produção capitalista da casa (e da cidade) no Brasil industrial. São 
Paulo: Alfa-Ômega, 1982. 
MARICATO, Ermínia. O urbanismo na periferia do mundo globalizado. São Paulo em 
perspectiva, v. 14, n. 4, p. 21-33, 2000. 
MINAS GERAIS. Fundação João Pinheiro. Déficit habitacional no Brasil. Belo Horizonte: 
Centro de Estatística e Informações, 2005, 111p. 
______. Governo anuncia redução de déficit habitacional no País.  FJP na Mídia.  Março de 
2010. Disponível em <http://www.fjp.gov.br/index. php/banco-de-noticias/35-fjp-na-
midia/1020-governo-anuncia-reducao-de-deficit-habitacional-no-pais>. Acesso em 22 de 
outubro de 2012. 
MARQUES NETO, Floriano de Azevedo. Bens públicos: função social e exploração 
econômica. O regime jurídico das utilidades públicas. Belo Horizonte: Forum, 2009. 

MATTOS, Liana Portilho. A efetividade da função social da propriedade urbana à luz do 
Estatuto da Cidade. Rio de Janeiro: Temas e Idéias, 2003. 

MILAGRES, Marcelo de Oliveira. Direito à moradia. São Paulo: Atlas, 2011. 

MINAS GERAIS. Tribunal de Justiça do Estado. Agravo de Instrumento nº 1264724-
58.2012.8.13.0000. Disponível em: <www.tjmg.jus.br> Acesso em: abr. 2014 

MORAES, Germana. Controle jurisdicional da Administração Pública. São Paulo: Dialética, 
1999.  

ONU-HABITAT. ORGANIZAÇÃO DAS NAÇÕES UNIDAS. El derecho a una vivienda 
adecuada. Folleto informativo Nº21/Rev.1, 2010. Disponível em: <www. 
http://www.ohchr.org/Documents/Publications/FS21_rev_1_Housing_sp.pdf.> Acesso em: 
maio 2012. 

PEREZ, Marcos Augusto. A administração democrática: institutos de participação popular na 
Administração Pública. Belo Horizonte: Fórum, 2004. 

PIRES, Maria Coeli Simões; NOGUEIRA, Jean Alessandro Serra Cyrino. Controle da 
Administração Pública e tendências à luz do Estado democrático de direito. Revista do 
Tribunal de Contas do Estado de Minas Gerais, Belo Horizonte, v. 51, n. 2, p. 79-148, 
abr./jun. 2004. Disponível em: <www.tce.mg.gov.br/revista>. Acesso em: jul. 2012. 

PIRES, Maria Coeli Simões. A função social no direito urbanístico e na política urbana: uma 
nova ordem de sustentabilidade das cidades. In: PEREIRA, Flávio Henrique Unes; DIAS, 
Maria Tereza Fonseca (Org.). Cidadania e inclusão social: estudos em homenagem à 
Professora Miracy Barbosa de Sousa Gustin. Belo Horizonte: Fórum, 2008. p. 377-405. 

RENAUT, Marie-Hélène. Histoire du droit administratif. Paris: Ellipses, 2007. 

ROCHA, Sílvio Luis Ferreira da.A função social da propriedade pública. São Paulo: 
Malheiros, 2005. 

SAULE JÚNIOR, Nelson. Instrumentos de monitoramento do direito humano a moradia 



 

 

adequada. In: FERNANDES, Edésio; ALFONSIN, Betânia. Direito Urbanístico: estudos 
brasileiros e internacionais. Belo Horizonte: Del Rey, 2006. p. 215-250. 

PIRES, Maria Coeli Simões. Direito urbanístico, meio ambiente e patrimônio cultural.Revista 
de Informação Legislativa, v. 38, n. 151, p. 207-230, jul./set. 2001.  

SANTOS, Jair Lima. Tribunal de Contas da União & controles estatal e social da 
Administração Pública. 2. tiragem. Curitiba: Juruá, 2004. 

SARLET, Ingo Wolfgang. A eficácia dos direitos fundamentais. 9 ed. Porto Alegre: Livraria 
do Advogado, 2008. 

SILVA, José Afonso da.Curso de direito constitucional positivo. 10. ed. rev. São Paulo: 
Malheiros, 1995.  

SINGER, Paul. O uso do solo urbano na economia capitalista. In: MARICATO, Ermínia. A 
produção capitalista da casa (e da cidade) no Brasil industrial. São Paulo: Alfa-Ômega, 
1982. p. 21-36. 
SUNDFELD, Carlos Ari. Direito administrativo ordenador. 1 ed. 3 tir. São Paulo: Malheiros, 
2003. 

PLATAFORMA DHESC BRASIL. Direitos Humanos, Econômicos e Sociais. Direito 
humano à moradia e terra urbana (2008). Disponível em: 
<http://www.dhescbrasil.org.br/index. phpOption=com_docman&Itemid=197> Acesso em: 
maio 2012. 

SOUTO MAIOR, Jorge Luiz. Uma das maiores agressões aos direitos humanos da história 
recente do Brasil. Disponível em: <http://www.viomundo.com.br/voce-escreve/souto-maior-
um-desafio-a-cultura-nacional.html> Acesso em: jul. 2012. 

TEPEDINO, Gustavo. Contornos constitucionais da propriedade privada. In: TEPEDINO, 
Gustavo. Temas de direito civil. 2ed. Rio de Janeiro: Renovar, 2004. 

URBEL. Divisão Financeira. Bolsa Moradia. Atualizado em 26/03/2012. Disponível em: 
<http://portalpbh.pbh.gov.br/pbh/ecp/comunidade.doevento=portlet&pIdPlc=ecpTaxonomia
MenuPortal&app=urbel&tax=8171&lang=pt_br&pg=5580&taxp=0&> Acesso em: jul. 2012.  


