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ABSTRACT: This essay was conceived as a result of the research group for public policies about social rights effectiveness development, taken 

at the Law Post-Graduation Program – Master of Laws (LLM) at University of West Santa Catarina (UNOESC). It looks towards to explain and 

clarify that the State entity’s constitutional obligation is not limited only to guarantying the public liberties, such as freedom of religion or freedom 

of speech. Fundamental rights must be warranted and ensured by the State Entity, as far as possible shall, with no intrusion in the personal 

individual liberty, as a right to negative doings – called rights to defense from the state –, provide the social public services and generate some 

administrative, legal or judicial instruments to afford the feasibility of use in all real situations to the social fundamental rights. These ones shall 

be comprehended as a right to the minimum existential dignity warranty ensured by the State Entity either by the society, which means liberty as 

autonomy – “against and towards the State entity” –. It must be conceived and accepted as a liberty between the state – to make sure, this ideal 

goes further than just a liberty from/against the State, it comes till the point of being “thanks to State”, and because of that, full legitimated to 

demand an active stance from the public authorities towards those rights. 
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RÉSUMÉ: Cet essai a été conçu à la suite du groupe de recherche pour les politiques publiques sur le développement de l'efficacité des droits 

sociaux, prises au programme de droit post-diplôme - Master of Laws (LLM) de l'Université de West Santa Catarina (UNOESC). Il regarde vers 

d'expliquer et de préciser que l'obligation constitutionnelle de l'entité l'État ne est pas seulement limité à garantissant les libertés publiques, telles 

que la liberté de religion ou de la liberté d'expression. Les droits fondamentaux doivent être garantis et assurés par l'État Entité, autant que 

possible doit, sans intrusion dans la liberté individuelle personnelle, comme un droit à agissements négatifs - appelé droits de la défense de l'Etat -, 

fournir les services publics sociaux et de générer certains instruments administratifs, juridiques ou judiciaires pour permettre la faisabilité de 

l'utilisation dans toutes les situations réelles aux droits sociaux fondamentaux. Ceux doivent être compris comme un droit à la garantie de la 

minimum dignité existentielle assuré par l'État, soit par l'entité de la société, ce qui signifie la liberté que l'autonomie - "contre et vers l'entité de 

l'Etat" -. Il doit être conçu et accepté comme une liberté entre l'État - pour se assurer que, cet idéal va plus loin qu'une simple liberté de l’Etat et 

contre l'Etat, il se agit jusqu'à la point d'être "grâce à État", et de ce fait, plein légitimé d'exiger une position active des pouvoirs publiques à l'égard 

de ces droits. 
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INTRODUCTION – THE RIGHT TO EDUCATION AS A SOCIAL CONSTITUCIONAL RIGHT TO BE ARGUIED BY THE 

INDIVIDUAL 

 

Between several other causes, poverty is closely linked to the lack of education and this one last to that first. Society is used to 

proclaim the human needs and, at the same side, to be proud of scientific advances that have introduced series of changes in previous existing 

procedures and conveniences. As a matter of fact, while new opportunities are created, access to conveniences that fulfill these needs does not 

seem feasible in the same proportion. On one side it is worth mentioning that the achievements of the information society create references 

increasingly sophisticated of new forms of comfort, increasing the distance between what someone has and what is known, in other words, that 

someone wishes to have; on the other side, the basic benefits fail to be feasible to needy people in the forms and conditions required by the notion 

of minimum content that reach the acceptable existential needs to each citizen or administered, constantly expanding the distance from the 

realities faced by the components of the two social endings.  

 

In the context of consumer society, nourished by continual expansions of desired objects, the feeling of dissatisfaction becomes 

increasingly present in everyone, even in those who hold more possessions. The new aggressive advertising of new consumption items, previously 

nonexistent and emerge presented as "necessary" (without actually being it), generates the constant expectation of acquiring new assets and 

increases anxiety, especially among less wealthy ones. 

 

By itself the lack of access to basic needs already consolidates severe source of social tension; the phenomenon has its effects amplified 

by expanding access to consumption information, ie, by increasing media effort to expose to consumers what they do not have, however, 

according to its promoters should wish to have it. Those called "dreams of consumption" multiply - distributing the feeling of "I do not have", 

flanked by the static concentration of wealth, which encourages middle and lower social classes to a process of over-indebtedness, aiming to 

achieve these promises of happiness, and brings as consequence the commitment of future incomes by multiple spending, not always necessary. 

 

So it is observed a stimulus to the acquisition of the most varied services and assets: everything matters, everything is necessary and the 

means to achieve them are always scarce. The advertising serves many "lords" – those who provide these conveniences – and operates direct 

supply promoting the search; for those who have the conditions to acquire the assets, boosts them to realize their signings; and those who do not 

have financial conditions are pressed in order to find a way to make the acquisition possible, even if they do not have enough resources, appealing 

to the various credit or financing offers, immobilizing these consumers in debt, instead of release from their original problems by achievement 

false material dreams. 

 

The widespread distress by the rampant stimulus of consumption is not different when it comes to education, conceived as expressions 

of teaching and learning. Education itself has the power to combine the minimum and maximum expressions of citizenship – every human being, 

to exercise his freedom, must be able to form his conviction about external stimuli that receives in order to freely formulate his thoughts. 

Circumstances like these only occurs when there are tools of minimum understanding about the subjects they are brought to think, opine and 

decide, ie, when it can be the subject of his own phrases, able to develop critical thinking about various situations and stimuli of life. 

 

As a matter of fact, someone who does not develop the ability to critically evaluate the content of the information received it is not free. 

It is dominated and manipulated. How is possible to talk about free citizens who do not have access to varied levels of study considering the 

minimum basic education requirement for the purpose of self-understanding and interaction with the surrounding reality? 

 



 

 

 

 

 

 

The called "commodification of education" can be understood as a phenomenon developed from the movement of supply and demand, 

the notion that to be successful in life, the human being, need or presumably, should have access to good learning opportunities and excellence 

professional training. We use here the adjective "commercial" because since people seem to be willing to get "quality education", others envisage 

in the educational activity a business opportunity - providing the educational service with economic order: paid and profitable. 

 

Free enterprise is embedded within the Brazilian Constitution, the possibility of its role as a complementary activity to the State. We do 

not express here any criticism related to the existence of private subjects in education, especially when their action is done in order to explicit that 

educational forms and techniques can be more efficient and with higher quality. The identified problem is in the widening gap between public and 

private education caused by the inertia of the public education providers. The guardian of the common interest is the State, and about it, we always 

have to discuss its role in the regulation, provision and its control on the citizens’ education. 

 

2. DEVELOPMENT – STATE PROTECTION TO THE SOCIAL CONSTITUCIONAL RIGHT TO EDUCATION 

 

The role of the state administration and the whole society towards the individuals who have the right to education as a subjective 

possibility of arguing their access, permanency and adequate results at school must be considered by the vision of BOBBIO3, which highlights the 

reciprocal interaction between formal and instrumental State’s profile on mutual action. For this reason it is possible to identify, under the formal 

aspect, the own conception of this state activity, relevant instrumental content, that it is required as a necessary and sufficient condition of 

existence as a State entity. As a rule originally invested with sovereign power over the inhabitants of a certain territory, in charge of organizing 

public life, legitimizing it to study social problems, raising possible theoretical alternatives, making political choices, taking formal decisions to 

implement public policies designed to fulfill the society’s needs – binding to everyone – as an expression of its political power, what does not 

imply from it the absence of limits on state power – as it has to be followed, monitored and controlled by citizens, not only authentic recipients of 

duties, but from the existential minimum rights, even if it seems to be too obvious to reassure them. 

 

So it can be inferred that to the State is given power to decide about the actions that will be adopted over the delivery of public services 

to comply with social needs via State, fit or unfit, or decentralized, it is up to the State regulate such services, within its technical expertise, which 

does not mean doing it in the absence of the citizen, who can and should have the opportunity to participate on someway. 

 

According to RADBRUCH4, it is possible to delineate a distinction between the legal and the practical notion of the State's reality. The 

first is under the law aspect, when the State manifests itself as a subject - then the notion of subjective relevance prevalent on a purely legal 

concept, more closely yoked to the conception of standards content. The second is under the realistic aspect, when there is a largest binding to the 

historical and sociological reality that shall perform the right, especially the right of the public sphere. 

 

Thus, operating the reality of public law implies on the commitment to the reality of citizens, having the principle of the republican 

ideal as a reference, in accordance to the governed social history. Each decision must be necessarily ratified by comparison with the historical 

evolution of the people’s needs and committed to the community’s social expectations, not to mention it from a theoretical power simply invested 

without justifying their actions. 

 

                                                                            
3 NORBERTO BOBBIO. Estado, governo e sociedade – para uma teoria geral da política. São Paulo: Paz e Terra, 45 (2009). 
4 GUSTAV RADBRUCH. Filosofia do Direito. São Paulo: Martins Fontes, 153 (2004). 



 

 

 

 

 

 

BOBBIO5 mentions the theory of the Three Types of Legitimate Power, originally designed by Weber, cited by GERTH and MILLS6, 

considering the association of varied motivations possible to exercise power: first, the Traditional Power, when obedience results from the 

sanctified belief of the sovereign’s person, justified by heredity and tradition, not accepting defense; second, the Rational Power, in which 

obedience derives from the behavior’s rationality according to the law - that is, submitted to general and abstract rules, instituting a kind of 

impersonal relationship between governor and governed; third, the Charismatic Power, in which the obedience results from the effective belief in 

exceptional personal qualities of the governor. 

 

In terms of positive benefits by the State, it appears that the exercise of the Rational and Charismatic’s species of power previously 

mentioned, it is possible to identify, at first, the delivery of these services on the basis of constitutional or legislative provisions, in terms of public 

policies suggested or established by texts or from the Executive’s interpretation that decide to adopt them through administrative acts. 

 

JELLINEK7 develops the Theory of Four Status, permeating the individual relationship versus State for varied forms: passive, active, 

positive or negative, deriving citizens' duties or rights from it, in every practical situation. First, the subjection-passive state (subjectionis status), 

in which the State sets a deontic mode of "duty" (to be observed by individuals) and a "restriction" mode, which links the behavior of "don'ts" by 

means of prohibitive commands. It is, actually, the very legislative activity itself, complemented by judicial action defining attitudes, obligations, 

prohibitions and faculty managed, own manifestation of objective law as a contribution to social peace. 

 

Second, the Active State in which the individual contributes to the State’s formation and functioning – it is an authorization mode that 

allows his will's manifestation, participating, directly or indirectly on the decisions process of the State. There is, in particular, the theoretical 

foundation of citizen participation, since through the representative way until the ideals of deliberative democracy, according to which the citizen 

is the legitimized to effectively participate on the various phases and stages of a public policy’s development, more or less delimited, in each case, 

according to its own situation outlines. 

 

Third, the Negative State provides the possibility of exercising the right to reaction or defense, as a kind of protective membrane to the 

individual freedom sphere, by limiting the State agents’ actions - variant of the prohibitive mode, either by action or omission. Such conception is 

directly related to the liberal ideal of the first generation of rights, in which it recommends the power limit of the State by the governed action, 

opposing to it when necessary. 

 

Fourth, the Positive State (status civitatis) protects the interests of individuals and groups in favor of state benefits. It has the fundament 

on the obligational relationship to the citizens from State, in terms of positive material duties. The conception of theoretical justification for the 

existence of the State itself touches the notion of public resources allocation collected by the governed in the form of taxes (contributions for 

improvement, special contributions and compulsory loans, social security contributions, intervention in the economic domain to fund street 

lighting, etc.) or para or extrafiscal policies. 

 

The right to the positive benefits from the State, which includes access to health, education, housing, security, leisure, among others, 

provided today is treated in gender as social rights, whose legal recognition by humanity as the second generation human rights, experienced 

effective historical evolution, marked by many movements promoting ideal of material equality in fair contrast to formal equality, designed, in the 

first generation of human rights in the context on the model of Liberal State – conception of a non-interventionist “minimum State”.  

                                                                            
5 NORBERTO BOBBIO.  Estado, governo e sociedade – para uma teoria geral da política. São Paulo: Paz e Terra, 82 (2009). 
6 HANS GERTH & CHARLES WRIGHT MILLS. From Max Weber: essays in Sociology. New York: Free Press, 54 (1946). 
7 GEÖRG JELLINEK. Teoría General Del Estado. Montevideo: B de F, 83 (2005). 



 

 

 

 

 

 

 

As historical documents representing such social achievements are cited the constitutions of Mexico (1917) and the Weimar Republic, 

whose greatest legacy is more in its ideas than in its own operability, since Germany launched it in 1919, the same year which was established the 

International Labor Organization (ILO), historical moment in the operation of social protective rights - another species that complete social rights, 

in addition to the called benefits, particularly important for achieving social justice. The Constitution of 1919 had a very short life, since the 

triumph of a dictator happened in the next decade and would be linked to it by a significant portion of constitutional and politics doctrine. 

 

In protective and prestacional sense, after the First World War, the States adopted an interventional attitude, breaking with the previous 

order - the non-interventionist Liberal State - both in terms of ordering resources, such as economic policy and also about the aspects related to the 

establishment of acceptable standards of survival, improving life conditions as a consequence. 

 

The State pushes on private sphere started to act in a wide range, from the attention to strategic products - both in national and 

international terms, arising from the war – because of the prioritization of production, to intermediate levels, such as managing of labor, to finally 

reach other basic points, such as food distribution. 

 

This phenomenon indicates the characteristic transition exemption of the Liberal State to an economy controlled by the intervention of 

the social state, known as "fundamental rights reflux", linked to the effective realization of social justice, committed to the human dignity. The 

indelible concern with legality, supported in the legal system provisions, allows a vision of the Social State yoked to ethical concerns directed to 

the realization of fundamental human rights and prerogatives. 

 

Such change in state policy resulted on the removal of the liberal model of the “reaction rights" or "rights to negative benefits", 

according to which freedom and equality would be achieved by simply imposing an apartheid between public (state) and private (society) spheres, 

without any state action, what leaves or keeps the individual in the same social situation, quite discriminatory and not rarely violating its 

citizenship. 

 

The social model is characterized by gradual interference or directing the economic activity, operating the State’s will in the routine of 

productive sectors, as an action of collective nature, according to which the state entity appeals to itself the responsibility of protecting social life 

more effectively through activity and political decisions, presumably aimed to provide the population its basic socio-economic needs, with the 

special purpose of neutralizing potential conflicts arisen from in its social structures. 

 

It is worth mentioning that the so-called social rights, including the right to education, are fully inserted in consonance to the Social 

State, whose main purpose lies on ensuring the effectiveness of social justice and the promotion of human dignity, and whose performance must 

operate with the support of forecasts of the legal state, guided by the ethics’ dictates and directed to ensure the effectiveness of fundamental 

human rights and their prerogatives arising from its addressees or protected ones. 

 

The generations of fundamental human rights can be understood as evolutionary waves, since they are not successors of each other, 

nevertheless, in fact they are successions; which means, they come to be superimposed, one upon the other, adding the recognition of new rights 

profiles, which are now regarded as fundamental, which does not represent a replacement of conception brought by a previous "generation" or it 

has been exceeded. Just like waves in the sea, they come and add up to the volume of what already existed. Thus, the second generation is 

amalgamated into the first one and the third, to the previous two. 

 



 

 

 

 

 

 

There are renowned authors who mention other new generations beyond the three listed by BOBBIO8. They suggest a fourth and even 

a fifth generation, pointing to a certain group of "new rights", notably those relating to the achievements of science – particularly informatics, such 

as virtual reality, or rather, the right to virtual insertion; also in medicine, such as the advances on stem cells researching, the creation of vital 

organs in laboratory and artificial insemination; or even in politics, such as the right to democracy or the unlimited freedom of expression. For our 

part, we prefer to maintain the classical view originally suggested by BOBBIO9. 

 

The advent of the Welfare State and the rights’ recognition of the same kind occurred in the first quarter of the twentieth century. 

Social rights are not taken by successions and successors of the individual rights of reaction, without overlapping, but adding up to these in 

subsequent recognition. Then, we have to outline some of the most prominent contours of the Contemporary State, with characteristics of the 

Welfare State, until reach the recent conformation, committed to the objectives and society’s common good of the pluralistic society. Therefore, it 

is necessary to align the aspects pertaining to the operational field of the State – the Public Administration, as the multidisciplinary approach. 

 

The advent of the developmentalist economic model, with strong international links and dependence on initiatives of financial market 

participants and multinational companies, imposes, unlike what occurred in the attendance on the classical Liberal State, in which economic 

activity is subjected to any state intervention in order to mitigate social tensions and inequalities resulting from this model. According to it, certain 

policy choices will have the purpose to encourage strategic sectors of productive activities or services, particularly in periphery countries as well 

as to protect the marginalized and social excluded, by implementing projects of sustainable and inclusive development. 

 

In the peripheric countries administrative practice, which are called “late modernity countries”, the State and the government face 

serious challenges related to the effectiveness of social fundamental rights. There is a clear tendency to call back to the public power - originally 

by the Executive - the responsibility to protect the political life under collective and uncertain aspect, especially towards fulfilling the basic 

demands of the governed. The occurrence of countless conflicts within society demanded the promotion of judiciously intervention in the 

economy, which indicated some reflux on State action, if contrasted its "absence" in this field, the historical moment immediately preceding, in 

the form of conception of the conducting sectors of production and services provision. 

 

It appears that the interventionist trend of the Welfare State, as informs BARRETTO10, emerged from the First World War, with the 

objective of setting the mode of resources’ application and corresponding procedures of economic method, aiming to ensure the minimum 

conditions of dignified survival, to elevate levels of essential public services available to the society in order to adapt them to the standard of civil 

coexistence. These actions reached from the production of assets, as a war effort, until the application of labor and food distribution. 

 

In this model, the primacy of the Executive induces critical stance relative to other powers, with emphasis to the Legislative, whose 

image is associated to omission, slowness and inefficiency regarding regulatory initiatives for implementation of individual and collective rights. 

Referring to the theme, GRIMM11 notices that, in Germany, after the period from 1815 to 1848, in which fundamental rights were not instigated 

with legal force to overcome the antagonistic legislation from feudal origin, and from 1849 to 1919 with the first German Imperial Constitution – 

from the Constitution of St. Paul's Church, marked by its range and ineffectiveness, arises the Weimar Constitution, for some considered as a 

constitutional icon of social rights, for others taken as the source of Germany economical 1940’s defeat. It served as reference to western 

                                                                            
8 NORBERTO BOBBIO. Estado, governo e sociedade – para uma teoria geral da política. São Paulo: Paz e Terra, 81 (2009).  
9 NORBERTO BOBBIO. Estado, governo e sociedade – para uma teoria geral da política. São Paulo: Paz e Terra, 83 (2009). 
10 VICENTE DE PAULO BARRETTO (Coord). Dicionário de Filosofia do Direito. Rio de Janeiro: Renovar, 14 (2009). 
11 DIETER GRIMM. A Constituição e a Política. Belo Horizonte: Del Rey, 34 (2006). 



 

 

 

 

 

 

constitutions of its time and contributing, according to MOREIRA NETO12, for the establishment of a serious crisis, favorable to the triumph of 

Hitler. 

 

The same informs GRIMM13 that the Social State of Law, also legatee of the design contemplated by the German Fundamental Law - 

Grundgesetz – named as Constitution of Bonn (1949), which, although it has operated a significant reduction on the list of social rights comparing 

to the previous constitution, showed clear commitment to the ideals of justice and social welfare, whose understanding exceed formal and political 

contours, to characterize it as the foundation for the establishment of public policies appointed to provide the emerging social needs. 

 

The constitutional guarantees of legal-social order fixed in the constitutions of that period do not imply strict state limitations, but 

establish necessary partnerships between public powers, the larger mission of performing citizenship. It is from this the above referenced as 

"reflux" of fundamental constitutional rights, because the notion of freedom and equality was replaced, based on the limitation of state action in 

relation to citizens - founding of the state’s neglect and abandonment, reinforcing to the status quo ante, discriminatory and violator - taking 

advantage on the establishment of supporting public policies, to which execution the State has to expand its resources, through public finance: 

original revenue and mainly, derived – fiscal nature and, in certain shades, as extrafiscality – with compensational goals of purchasing power, 

according to the ability to contribute from those submitted to tax exaction. 

 

The notion of Welfare State acts dual role: first, taxes inspector – in which it intervenes to promote to opportunities necessary 

adjustments whenever the state or private actions deviate from the social targets outlined, and, second, as a promoter of basic social benefits, 

ensuring patterns to citizens’ dignity. Legal guarantees, social and constitutional, despite possessing expressed provision in the policy letters of 

that period, failed to provide effective state constraints state in a strict sense, expressed the partnerships’ formation and participation on public 

power, directed to perform the new rights and guarantees related to the citizenship’s exercise. 

 

The New Deal, or the Horizontal Effect of State Action Theory – established under the leadership of Franklin Delano Roosevelt aiming 

actions against the crisis erupted in 1929 – promoted the inversion on the state’s operative matrix, migrating from endogenous initiatives of the 

bureaucratic structure of government for those intergroup, focused in urgent social needs, such as labor protection, health and education services, 

among others. In addition to the achievements in these areas, the Social State also promotes experiences of questionable results, as well as 

paternalistic and dependency welfare, responsible for viciousness the citizen-state interaction. 

 

Life in a democratic society also faces necessary contradictions as a democratic paradox, operated from constitutional provisions that 

guarantee some prerogatives to the majorities political circumstances, characterized the form of internal oppression on certain political minorities, 

co-opted in favor of overall objectives of the State. 

 

In contrast, the same trends put into action the major understanding effort, by electing certain categories of rights as fundamental - 

whose original inspiration is from the art. 16 from the Declaration of the Rights of Man and of the Citizen (1789) - stimulates the restraining of 

certain projects and expectations of political majorities that somehow can vilify fundamental rights. GRIMM14, however, points out that only civil 

rights would have this prerogative, since social rights do not represent limits to State, but only assign tasks to the State entity. 

 

                                                                            
12 DIOGO DE FIGUEIREDO MOREIRA NETO. Quatro paradigmas do direito administrativo pós-moderno: legitimidade, finalidade, eficiência e 
resultados. Belo Horizonte: Forum, 24 (2008). 
13 DIETER GRIMM. A Constituição e a Política. Belo Horizonte: Del Rey, 35 (2006). 
14 DIETER GRIMM. A Constituição e a Política. Belo Horizonte: Del Rey, 36 (2006). 



 

 

 

 

 

 

About the Democratic State of Law, NEVES15 identifies two opposing concepts: first, from the Systems Theory of Niklas Luhmann, 

and, second, from the Discourse Theory of Jürgen Habermas. The first considers the modern society grounded in “social overcomplexity” feature, 

linked to the functional differentiation on communication’s, which leads to the disappearance of traditional moral hierarchical, which overlaps all 

life and action’s sphere; the second, discursive ethics, with rational-procedural nature, in which modernity results from the development of the 

consciousness’s structures, in order to overcome the pre-conventional o conventional moral representations, with the necessary advent of 

universalist post-conventional moral code. 

 

 

CONCLUSION  

 

Social rights even in today's society require greater concreteness, in spite of the progress reached. Population expanding increases the 

pressure on demand for a worthy life for a growing share of people. The inability of certain areas to meet the minimum needs of human beings, 

stimulate migration in the pursuit for life opportunities, where it is possible to access them, expanding the demand for such services in other parts 

of political life and creating other legal and social tensions. The phenomenon is complex, and its painful effects, facing all sorts of difficulties 

encountered by both parties: those who seek a decent life and those who feel threatened by the imbalance of the status quo ante. 

 

According to this thought, the need for participation in political and social life depends on every human being’s ability of self-

determination, the viability of forming their own critical sense in face of life situations in order to truly participate in it through the exercise of 

freedom of thought and self-direction, free from any kind of manipulation. Education shows the way for the self -construction of each one, 

capable of living in society, according to the minimal notions of a true equality. 

 

Based on these assumptions and possibilities of schooling discussed, it has been demonstrated the need to think about public policies 

for social inclusion, in all its breadth - from its concept and context through its form of development and operation until its interrelationship with 

the right – as allocation decisions which may range from superficial to effective palliative social transformations since effectively structured to 

provide a quality education to citizens, able to make them subjects of their own existence and not mere objects of others' interests. Thus, it is 

expected to format an interface between the social rights to be effected and the instrument of governmental and administrative policy, legitimated 

to reconstruct a truly free society, transparent solidarity in the pursuit for its social rights’ effectiveness. 
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