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Dear Reader: 
 
 I am pleased to welcome you to the second and final issue of 

Volume Three of The University of Baltimore Journal of 
International Law. Serving as the Editor-in-Chief of this Journal has 
been a distinct honor and privilege, and the staff and faculty advisers 
have been integral in making this publication possible. I would like to 
thank the Journal members for their tireless work throughout this 
volume, and for making it a true pleasure to serve as the Editor-in-
Chief.  

 This issue begins with a piece from George Langendorf, an 
international attorney with extensive experience in South African 
law. Mr. Langendorf’s piece reviews the generally accepted road-
map for reducing corruption in government, and why South Africa’s 
implementation of the road-map has been unsuccessful.  Following is 
an article by Veronica Pastor, Associate General Counsel at the 
global company, K2M. Ms. Pastor’s article addresses the policies of 
Bo Xilal, his eventual fall from political power, and the possible 
effects on future policy and politics in China. Next is a book review 
by Professor Alberto Cadoppi, University of Parma, reviewing The 
Birth of American Law: An Italian Philosopher and the American 
Revolution, by University of Baltimore School of Law Professor John 
Bessler. The Birth of American Law addresses the impact of the 
philosophies and writings of Cesare Beccaria on the founders and 
leaders of the American Revolution.  

 Our student comment in this issue is from Laurie Culkin, 
University of Baltimore School of Law J.D. Candidate. Ms. Culkin’s 
piece reviews the United States’ T-Visa program, and how the 
requirements might actually be hindering the goals of the United 
Nations’ Palermo Protocol. Finally, our Emerging Issues are from 
Carissa Hatfield and Alexandra Rickart, University of Baltimore 
School of Law J.D. Candidates. Ms. Hatfield’s Emerging Issue is a 
case-study of recent reproductive rights battles in El Salvador. Ms. 
Rickart’s Emerging Issue reviews the requirements for statehood 
under the Montevideo Convention on the rights and duties of states, 
and how those requirements apply in a modern world.  
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 I would like to take this opportunity to thank Professor 
Mortimer Sellers, faculty adviser to the Journal for his direction and 
assistance throughout the school year. I also must thank the 
professors and staff in the University of Baltimore School of Law 
International Department and the Center for International and 
Comparative Law for their input and for serving as advisers to our 
staff editor comments. Finally, thank you to Dean Ronald Weich for 
supporting our Journal, and for providing input and direction for the 
success of our Journal, students, and the University of Baltimore 
School of Law as a whole. It has been truly a pleasure serving this 
Journal, and I hope you enjoy the final issue of Volume Three. 

 
 Sincerely,  
 
 
 Justin Tepe 
 Editor-in-Chief 
 University of Baltimore Journal of International Law 
 Volume III 
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CESARE BECCARIA, JOHN BESSLER AND THE BIRTH 

OF MODERN CRIMINAL LAW 

Alberto Cadoppi 
 
I. FOREWORD 

 Professor Bessler’s The Birth of American Law offers a contri-
bution to the research on Cesare Beccaria of extraordinary value for 
legal historians and for legal scholars in general.  Not only is the 
book extremely fascinating, but it gives us an enormous mass of in-
formation about the “celebrated Marquis” and his influence on the 
developments of the law and the legal jurisprudence in Europe and 
outside Europe over the last 250 years.  Here follows a brief sum-
mary of Professor Bessler’s book. 

II. SUMMARY OF THE BIRTH OF AMERICAN LAW 
 The Birth of American Law is divided into six chapters, the 

first of which provides a biographical sketch of the Enlightenment 
philosopher and criminal-law theorist, Cesare Beccaria (1738-1794).   
A native of Milan, Beccaria first studied at a Jesuit school in Parma 
before getting his law degree in 1758 from the University of Pavia.  
A Roman Catholic and the eldest son of an aristocratic family, Becca-
ria was a voracious reader and read many books by leading Enlight-
enment writers, including Montesquieu and Rousseau.  While still in 
his twenties, Beccaria wrote Dei delitti e delle pene (1764), a highly 
influential book that was translated into English in 1767 as On 
Crimes and Punishments.  Although Beccaria never traveled to 
America, his book became both a European and American sensation.  
The “Marquis Beccaria,” as he was often called, was hailed in Amer-
ica’s founding era as a “genius,” as “wise,” and “immortal.”  Leading 
American founders, including George Washington, John Adams and 
Thomas Jefferson, bought Beccaria’s book, and Beccaria’s ideas 
were widely distributed and discussed in colonial and early America. 

Chapter 1 of The Birth of American Law describes Cesare Becca-
ria’s life in Milan, and highlights his participation in a reform-minded 
social club known as the Academy of Fists, a group known for his 
pugilistic debates.  Alessandro and Pietro Verri, also members of the 
Academy of Fists, influenced and mentored the young Cesare as he 
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wrote Dei delitti e delle pene, along with members of that same group 
writing on a variety of subjects for Il Caffé, a leading periodical of 
the Italian Enlightenment.  In 1763, Pietro Verri published Medita-
zioni sulla felicità, which translates as Meditations on Happiness, a 
subject that Beccaria himself then took up in On Crimes and Punish-
ments.  In a famous passage of On Crimes and Punishments, words 
later recited by America’s Continental Congress in 1774 in a letter to 
the inhabitants of Quebec, Beccaria wrote: “In every human society 
there is an effort continually tending to confer on one part the height 
of power and happiness, and to reduce the other to the extreme of 
weakness and misery… [t]he intent of good laws is to oppose this ef-
fort, and to diffuse their influence universally and equally.”   

On Crimes and Punishments, the focus of Chapter 2 of The Birth 
of American Law, argued for proportion between crimes and punish-
ments.  Beccaria had a fascination with mathematics and became an 
economist, teaching economics in Milan and becoming a member of 
the Supreme Economic Council for the area in which he lived.  Bec-
caria’s book expressed the view that crimes are “distributed across a 
scale that moves imperceptibly by diminishing degrees from the 
highest to the lowest” and that there should be “a corresponding scale 
of punishments, descending from the most severe to the mildest.”  On 
Crimes and Punishments spoke out against torture, argued for propor-
tionality between crimes and punishments, and became the first En-
lightenment text to make a comprehensive case against capital pun-
ishment.  Beccaria’s book would inspire Dr. Benjamin Rush, a 
physician from Philadelphia and a signatory of the Declaration of In-
dependence, to call for the abolition of the death penalty.   

Chapter 2 of The Birth of American Law describes the translation 
of Beccaria’s book into an array of languages.  It recounts the recep-
tion and popularity of On Crimes and Punishments in countries like 
France, England, and the United States, and describes how it became 
a must-read text for lawyers, revolutionaries, and social reformers.  
For example, Chapter 2 describes how Beccaria’s writings influenced 
the work of penal reformer Jeremy Bentham, the French philosophes, 
the Italian jurist Gaetano Filangieri, and American lawyers such as 
John Dickinson, Thomas Jefferson and William Bradford.  In 1786, 
William Bradford—then Pennsylvania’s attorney general—wrote to 
Luigi Castiglioni, an Italian botanist then touring America, that be-
fore the American Revolution, Beccaria’s book “was common among 
lettered persons of Pennsylvania, who admired its principles without 
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daring to hope that they could be adopted in legislation, since we 
copied the laws of England, to whose laws we were subject.” 

Chapter 3 of Professor Bessler’s book describes how On Crimes 
and Punishments influenced specific U.S. founders and framers.  It 
describes how the views of the first four American presidents—
George Washington, John Adams, Thomas Jefferson and James Mad-
ison—were shaped by Beccaria’s writings in various ways.  For ex-
ample, Thomas Jefferson copied more than two dozen passages from 
Beccaria’s treatise into his commonplace book.  He also drafted leg-
islation to severely restrict Virginia’s death penalty, legislation that 
James Madison advocated for as a state legislator. In 1807, Jefferson 
specifically recommended On Crimes and Punishments in a letter, 
and in the 1820s, in an autobiographical sketch, he wrote that Becca-
ria “had satisfied the reasonable world of the unrightfulness and inef-
ficacy of the punishment of crimes by death.”  Chapter 3 also de-
scribes how Beccaria’s writings influenced Jefferson’s Italian-
American neighbor, Philip Mazzei; American generals; and various 
lawyers, attorneys general, penal reformers and jurists, including ear-
ly U.S. Supreme Court Justices. 

Chapter 4 of The Birth of American Law goes on to describe how 
Beccaria’s ideas shaped both European and American penal reform.  
This chapter recounts, for example, early law reform efforts in Penn-
sylvania, including those set forth in Pennsylvania’s 1776 constitu-
tion and in statutes adopted after the Revolutionary War (1775-1783).  
Reform efforts in other states, including Connecticut, New York, 
Vermont, South Carolina, New Hampshire, Virginia and Kentucky, 
are also covered in Chapter 4, with the chapter also broadening the 
lens to describe the national movement to reform America’s penal 
laws.  In particular, Chapter 4 highlights provisions of various state 
constitutions and declarations of rights that were shaped by Becca-
ria’s ideas.  James Wilson—a signer of the Declaration of Independ-
ence and the U.S. Constitution, and one of the figures covered in 
Chapter 3—repeatedly cited Beccaria’s ideas in his writings and law 
lectures, with James Madison once describing Beccaria as being “in 
the zenith of his fame as a philosophical legislator.”  Chapter 4 ends 
by describing how American penal reformer Edward Livingston—a 
statesman fascinated by civil codes—was influenced by Beccaria’s 
views, which plainly shaped American law reform prior to the U.S. 
Civil War. 
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Chapter 5 of Professor Bessler’s book goes on to document the 
rise of English and American penitentiaries.  This chapter contrasts 
punishments under early English and colonial laws with those 
brought about through Beccarian reforms. Chapter 5 discusses both 
capital and non-lethal corporal punishments, highlighting the move 
away from “sanguinary” laws and punishments to the “penitentiary” 
system.  In discussing the influence of Quakers and other like-minded 
reformers on the creation of America’s penitentiary system, Chapter 
5 shows how the use of penitentiaries became a popular alternative to 
harsh bodily punishments.  This chapter further shows how Becca-
ria’s ideas continued to influence American thought even decades af-
ter the founding era.  For instance, Chapter 5 describes how one 
American poet wrote a whole poem titled “Crimes and Punishments,” 
an homage to Beccaria’s treatise.  Early American penal reformers 
frequently cited Beccaria’s ideas, which fueled the building of peni-
tentiaries as American lawmakers sought viable alternatives to bar-
baric bodily punishments. 

Chapter 6—the final chapter of The Birth of American Law—
describes Beccaria’s legacy, not only in shaping the American Revo-
lution, but in impacting American laws for decades to come.  Becca-
ria openly opposed tyrannical practices, and his ideas resonated with 
American revolutionaries who felt oppressed by the British monar-
chy.  Chapter 6 details how Beccaria’s ideas shaped a wide variety of 
legal debates and contexts, from American views on infamy, cruelty, 
debtors, and pardons to dueling, suicide, education, extradition trea-
ties, and republicanism.  America’s legal system was shaped by Eng-
lish customs and its common-law tradition, but Chapter 6 shows that 
American laws were also profoundly shaped by Enlightenment think-
ers, including Beccaria, from civil law traditions.  The U.S. Constitu-
tion and its Bill of Rights, following Beccaria’s call for clear and pre-
cise laws, set forth various legal rights in writing, with American 
laws—both at the federal and state levels—codified over time.  In re-
jecting the English Bloody Code, which made scores of crimes pun-
ishable by death, America’s Founding Fathers—as Chapter 6 demon-
strates—adopted a more enlightened approach to the law as they 
crafted America’s social compact during the American Revolution 
and in the years following the Revolutionary War. 



1 THE BIRTH OF MODERN CRIMINAL LAW.DOCX (DO NOT DELETE) 12/18/15  11:17 AM 

The Birth of Modern Criminal Law  Vol. III, No. II 

 7 

III. OUTLINE OF THIS REVIEW 
 My contribution and my interpretation of John Bessler’s book 

will be derived from my experience as an Italian law professor.  Bec-
caria is very well known in Italy, and the Milanese Philosopher is 
particularly popular among experts of philosophy and criminal law. 
Both historians of the criminal law and criminal lawyers who deal 
with modern criminal law are interested in the works of Beccaria and 
know well his famous book Dei delitti e delle pene. Being both a 
Criminal Law historian and a Professor of modern Criminal Law, I 
have always been particularly fascinated by Beccaria’s ideas. 

IV. UNCERTAINTY OF THE CRIMINAL JUSTICE SYSTEM 
IN THE 18TH CENTURY 

 First of all, I would like to describe very briefly the state of the 
criminal law in Italy and in most parts of Europe at the time when 
Beccaria wrote his essay On Crimes and Punishments.  The criminal 
law of the ancien régime was dominated by the so-called “Ius Com-
mune” which is nothing else than the Latin translation of “Common 
Law”.  This should not surprise anyone, because if we think of the 
structure of the Common Law in the English tradition, we notice that 
the English Common Law was typically an unwritten law. The 
Common Law of England was developed through centuries.  The law 
was mainly developed by opinions of judges and courts, even though, 
of course, some statutes also existed.  The main problem with the 
English Common Law was the lack of a complete system of written 
laws.  

Bentham, who wrote some years after Beccaria, harshly criti-
cised the nature of the English Common Law, precisely for this rea-
son.  It is well known that Jeremy Bentham compared the system of 
the English Common Law to the system of education of a dog.1  In 
this system, you do not tell your dog his duties and prohibitions in 
advance.  You wait until the dog does something wrong, and when he 
does it you use the stick and hit the dog.  According to Bentham’s 
opinion, this was the way in which the Common Law worked.  Citi-
zens could not avail themselves of any written law capable of ex-
plaining to them in clear words the commands of the law itself.  They 

 
 1.  JEREMY BENTHAM,, THE WORKS OF JEREMY BENTHAM VOL 5 235 (John Bowring, ed. 
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did not have any written laws.  They had to wait until a judge deliv-
ered a decision deciding whether their conduct was right or wrong, 
and perhaps deserving of criminal punishment.  Such a system was 
against the very core of the scheme conceived by Bentham, founded 
on the utilitarian principle. 

The system employed in Continental Europe was not very differ-
ent from the English one.  In Europe, they only had a small number 
of written laws.  The sources of the law were mainly the Roman laws, 
very ancient laws based on the Justinian Digest.  The decisions of the 
courts, then, had a great importance.  For the rest, institutional writers 
had influence, though it would go too far to say that they counted as 
real sources of the law. 

What in Continental Europe is called “Principle of Legality”, 
which is sometimes referred to as the Rule of Law in the US, and is 
described by the Latin maxim Nulla Poena sine Lege, was at that 
time far from being fully recognised.  This led to real chaos in the 
Legal system. People were not capable of knowing in advance the re-
al contents of the Law.2    

Alessandro Manzoni, grandson of Cesare Beccaria, was an im-
portant Italian writer of the 19th century.  In his bestselling novel I 
Promessi Sposi, he described the scene of one of the leading charac-
ters, Renzo, who had to go to the lawyer, in order to ask for advice 
for the protection of his wife-to-be, Lucia, who had been kidnapped 
by a nobleman.  He went to the lawyer’s office, who had an impres-
sive library, full of very old and big books.  When Renzo asked the 
advice of the lawyer, the lawyer, named Azzeccagarbugli (literally, 
tangle-guesser), took some enormous books from the shelves and 
started reading them.  However, the books were in Latin and Renzo 
of course could not understand a word of what the lawyer was saying. 
The scene was funny in a way, but dramatic in another.  Manzoni was 
describing the state of society and of the justice system in Italy, par-
ticularly in Milan, at the beginning of the 17th century, when Milan 
was under Spanish domination.  

At that time, noblemen belonged to a higher class of people who 
often harassed the poor, and average citizens were subject to the law 
without having any real chance of knowing it.  The main problem 
 
 2.  See generally, ALBERTO CADOPPI, IL VALORE DEL PRECEDENTE NEL DIRITTO PENALE, 

(2nd ed. 2014) (discussing Beccaria and the Principle of Legality). 
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was that there were no written laws or at least no laws (or very few of 
them) written in the language of the people, Italian.  All the texts 
were written in Latin, and even Criminal Law treatises were written 
in Latin.  

Further complicating matters, the law was very uncertain be-
cause there were no criminal codes or clear criminal laws.  Judges, 
for their part, did not generally contribute to make the laws any more 
certain.  It is true that some important courts (Tribunali), distributed 
around Italy and Europe, were quite influential, and some of the most 
important decisions of these Grandi Tribunali were taken into ac-
count by judges in order to deliver a decision.3  Nonetheless, judges 
were subject mainly to their own Kings or Lords, and their decisions 
were probably more political than juridical.4  This is why injustice 
was very common.  Poor people had to always succumb to richer 
people and equal treatment of citizens was just a dream.  

Beccaria, when writing On Crimes and Punishments, had this 
kind of system in front of him.  In the Fifth Italian Edition of his 
book, a famed foreword was added. It is called “A chi legge” (“To the 
Reader”), and there he harshly criticised the uncertainty of the crimi-
nal laws of his time:  

“A few odd remnants of the laws of an ancient conquering 
race codified twelve hundred years ago by a prince ruling at 
Constantinople, and since jumbled together with the cus-
toms of the Lombards and bundled up in the rambling vol-
umes of obscure academic interpreters – this is what makes 
up the tradition of opinions that passes for law across a large 
portion of Europe.”5 

 
 3.  See Gino Gorla, I “Grandi Tribunali” Italiani fra I Secoli XVI e XIX: Un Capitolo 

Incompiuto Della Storia Politico-Giurdica d’Italia 629-652 (1969). .  
 4.  See generally Alberto Cadoppi, La Gran Congiura Il Processo di Ranuccio I Farnese 

contro I Feudatari Parmensi (1611-1612)(2012) (describing the famous trial for the 
“conjuration” against Ranuccio I Farnese, Duke of Parma, that lead to the final execu-
tion in the main public square of many feudal lords not considered loyal enough by 
Ranuccio. The judge was in fact following the instructions of the Duke and of his cun-
ning secretary). .  

 5.  Cesar Beccaria, On Crimes and Punishments (Philadelphia, Philip Nicklin, ed., 2d ed., 
1819). The early English or American editions of the book did not contain this part. 
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Illustrious jurists such as Carpzovius6, Clarus7, and Farinacius8 
were depicted as examples of those “obscure interpreters,” whose of-
ten unpredictable opinions were “obeyed as laws” by the judges of 
his time. 

V. BECCARIA ON LEGALITY AND THE CODIFICATION 
OF THE CRIMINAL LAW 

 An important part of Dei Delitti e delle Pene is devoted to the 
so-called Principle of Legality. Let’s read a part of Chapter III: 

“The laws only can determine the punishment of crimes; 
and the authority of making penal laws can only reside with 
the legislator, who represents the whole society united by 
the social compact. No magistrate then, (as he is the one of 
the society) can, with justice, inflict on any other member of 
the same society punishment that is not ordained by the 
laws”.9 

In Beccaria’s view, the judge has no power to interpret.  Nor he 
can refer to the spirit of the laws. Let’s read a bit from Chapter IV: 

“There’s nothing more dangerous than the common axiom, 
the spirit of the laws is to be considered. To adopt it is to 
give away to the torrent of opinions. This may seem a para-
dox to vulgar minds, which are more strongly affected by 
the smallest disorder before their eyes, than by the most 
pernicious though remote consequences produced by one 
false principle adopted by a nation”.10 

The first Criminal Code enacted in Europe was the Austrian 
Code of Joseph II of 1787.  The Austrian Emperor followed the ideas 
of the celebrated Lombard philosopher.  His Code was a comprehen-
sive code composed by a huge General Part and by an extensive Spe-
cial Part.  Joseph II abolished the death penalty, as suggested by Bec-
 
 6.  See Benedikt Carpzov, Practica nova Rerum Criminalium (1635). Important also was 

the Böhmer edition, 5 vols., Frankfurt am Main, published in 1758. .  
 7.  See Giulio Claro, Receptae Sententiae (1568). 
 8.  See Prospero Farinacci, Praxis et Theorica Criminalis (1594). 
 9. BECCARIA, supra note 6. 
 10. BECCARIA, supra note 6. 
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caria.  The Austrian Emperor kept the death penalty only for excep-
tional political offenses, but he abolished capital punishment for eve-
ry other kind of offense. 

In Italy, in 1786, the so-called Leopoldina was adopted by the 
Grand Duke of Tuscany Peter Leopold.  The Leopoldina, following 
Beccaria, abolished capital punishment for every kind of offense, 
with no exception.  It also abolished the infamous category of Crimes 
against the Sovereign (Crimen Laesae Majestatis), known in English 
Law by the name of “Treason”.  However, from the point of view of 
the Principle of Legality, we cannot call this act adopted in Tuscany a 
real Criminal Code, because it was not really comprehensive, and the 
previous laws, even Roman laws, could still be applied in case gaps 
existed in the new law.  It must also be said that some years after, the 
death penalty was reintroduced both in Tuscany and in Austria. 

After Beccaria, the idea of a Code and the idea of “Codification” 
spread all over Europe.  In 1791, the French enacted a Criminal 
Code, which followed the ideas of Beccaria.  For example, the Code 
of 1791 provided for fixed criminal penalties.  That is to say that the 
judge did not have any discretion in sentencing: the sanction was 
fixed and there were no minimum nor maximum penalties provided 
for each offense.  The idea was that a judge should not have any kind 
of discretion, even in determining the right amount of punishment for 
any particular case. 

Nevertheless, the French Code of 1791 was not completely satis-
fying in terms of legal certainty, because the General Part of this 
Code was quite slim, and not very well developed.  This means that 
when a judge had to apply a particular offense, he would not have 
sufficient guidelines in the General Part enabling him to find the right 
solution for the case.  Let us think, for example, about mens rea no-
tions such as “intention” or “recklessness”.  If the General Part of the 
code does not say anything about these concepts, there is no way for 
a judge to find the answers to these problems in the written law.  He 
would be obliged to resort to precedents or to his own understanding 
of the law. 

In Italy, the movement towards Codification developed in the 
same years.  In 1787, a draft Criminal Code for Lombardy was pre-
pared. Then, in 1791, a commission to prepare a draft Criminal Code 
was appointed by the Austrian Government that ruled Lombardy at 
that time.  One of the members of this commission was, as Bessler 
points out in his book, Marquis Beccaria. 
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The code of 1791 was partially drafted and a version of it is still 
held in the archives in Milan.  In 1975 Professor Adriano Cavanna 
wrote a very important book on the early history of the Codification 
of the Criminal Law in Italy.11  He analyzed the manuscript of the 
draft code held in Milan.  He remarked that the Italian approach to 
codification was something in between the Austrian and the French 
ones.  The Italian Code envisaged by Beccaria and his companions 
was composed of a pretty large General Part, dealing with the most 
important concepts related to the notions of crime and punishment. 
Nonetheless, the style of this code was different from the Austrian 
one.  The latter was more a Criminal Law treatise than a code, while 
the former was more strictly compiled in the spirit of the written law. 
The commands of the law were quite precise, and not too “scientific”, 
but at the same time, the Italian approach avoided the shortcomings 
of the French code of 1791, since it was not so sparing in describing 
the general elements of the crime. 

In Milan, in the following years, and under different domina-
tions, more draft criminal codes were written.  The most important 
one was completed in 1806.  It was then published in Brescia in 1807 
and commented on by various Italian judges and professors.  This 
Criminal Code was quite in line with the partial code drafted in 1791 
by Beccaria and other jurists.  Also, it confirmed the same drafting 
method, which then became known as the Italian approach to the 
Criminal Code. 

In 1810 the Napoleonic Code Pénal was enacted.  It was a little 
bit more developed than the one of 1791, so it was a bit more in the 
spirit of the code conceived by Beccaria and by the Italian drafters of 
the end of the 18th century and the beginning of the 19th century. 
The style, though, was still resoundingly the French approach.  In 
other words, the general concepts of crimes were not fully developed 
as in Austrian, German or Italian codes of the time.  However, the 
Napoleonic Code of 1810 became the law of many parts of Europe 
because of the growth of the Napoleonic Empire.  The Code of 1810 
would become a model for many other codes in the future, even 
though it was not as good as the civil code of 1806.  The great Napo-
leonic code was a civil one, as opposed to criminal code.  The Code 
 
 11.  See generally, Adriano Cavanna, La Codificazione Penale in Italia, Le Origini Lom-

barde (1975). 
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Pénal was too authoritarian, and it reflected the tyrannic ideas of the 
Emperor so, in the end, it did not thoroughly reproduce Beccaria’s 
proposals, especially in the field of moderation of punishments.  For 
example, capital punishment was not abolished at all, but was appli-
cable throughout the Code to a great number of offenses.  More gen-
erally speaking, the penalties were very harsh, and some kinds of 
punishments strongly criticised by Beccaria were adopted in that 
code. 

In 1815, as we all know, the fortunes of Napoleon collapsed.  
The Napoleonic code, at least the criminal one, was repealed in many 
countries in the Restauration period.  In Italy, every little State enact-
ed their own new Criminal Code.  In 1819, the Kingdom of Naples 
adopted the first Criminal Code; in 1820, in Parma, the Parmesan 
Criminal Code was enacted.  In 1832, in Rome, the Code of the 
States of the Church was approved.  In 1839, in Turin, they enacted 
the Criminal Code for the Kingdom of Sardinia.  In 1853, in Flor-
ence, the Criminal Code for the Grand Duchy of Tuscany was adopt-
ed.  In 1855, in Modena, the Criminal Code for the Duchy of Modena 
and Reggio came into force. 

In 1859, in Turin, a second edition of the Code of 1839 was 
printed, after the adoption of the so called “Statuto Albertino” which 
was a sort of Constitution.  In 1861, Italy united and lawmakers had 
to think about the codification for the unified Country.  For a number 
of years, they were not able to adopt a new criminal code for the 
whole Nation.  They extended the application of the code of the 
Kingdom of Sardinia to the rest of the Country, but excepted Tusca-
ny, where the code of 1853 continued to be in force.  The main rea-
son for this was that the Tuscan Code did not provide for the death 
penalty (abolished some years before).  Tuscans did not want a code 
that they considered to be bloody because of its retention of the death 
penalty.  

In 1889, finally, the so called “Zanardelli Code” was enacted for 
the whole Country.  It was a liberal code, and most of Beccaria’s ide-
as were followed.  For example, in that Code the death penalty was 
completely abolished. 

Nonetheless, Italy was not the only Country where this move-
ment towards codification was heeded.  In most European countries, 
during the 19th century, either the Napoleonic Code of 1810 re-
mained in force, perhaps with modifications, or new codes replaced 
it.  By the mid-19th Century almost all the countries of Europe had 
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their own criminal codes, in the style of the French code, while also 
not forgetting the ideas matured in Milan at the end of the 18th Centu-
ry and during the beginning of the 19th Century, in the codes drafted 
by Beccaria and his followers. 

This digression on the history of codification of continental Eu-
rope enables us to say that the ideas of Cesare Beccaria were fol-
lowed all over Europe and one century after the first anonymous edi-
tion of his book in Leghorn, his conceptions on the needs of a 
Criminal Code and of codification were accepted and put in practice 
everywhere in Europe.  Even in Britain, where they do not yet have a 
Code, the codification movement was very strong during the 19th 
Century, thanks to the work of various thinkers, but especially of Jer-
emy Bentham, a follower, on this matter, of the “celebrated Mar-
quis.” 

VI. THE CRUELTY OF CRIMINAL LAWS IN THE 18TH 
CENTURY  
 The law that Beccaria had in front of him back in the mid-18th 

Century was not only chaotic and without any certainty, but also in-
credibly harsh.  The punishments were unbelievably cruel, and poor 
people who committed perhaps little offenses were castigated by the 
criminal law in a brutal manner. 

The humanitarian ideas of the Milanese Marquis were totally 
opposed to this kind of barbaric society.  The criminal law was, in 
name, a branch of the law but in fact, it was really a pitiless fight 
against any sort of criminals.  The types of punishments were the 
most bizarre.12  Capital punishment of course was the most wide-
spread and the best known by modern people.  Nonetheless, the death 
penalty was not just the death penalty.  “Death penalty” meant that 
people could be killed and then cut in slices to be exposed to the pub-
lic in the various quarters of the town.  The head had to be put on a 
pole and left to the sight of people for days.  The purpose of this was 
to frighten the people and make them aware of the dangers of breach-
ing the law. 

 
 12.  See ALBERTO CADOPPI, TRA STORIA E COMPARAZIONE, STUDI DI DIRITTO PENALE 

COMPARATO (2014) (discussing the history of the codification of criminal law in Italy 
and Europe). 
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 Other barbaric types of punishments were, for example, the 
“brand”, or the “pillory”, and other kinds of “infamy”.  Also, one 
very harmful punishment was the “confiscation,” which still exists 
today in many law systems, even if in a very different form from 
what it was then. In the middle of the 18th century confiscation meant 
that for certain offenses, the whole properties of the accused were 
seized and subsequently confiscated.  This meant that not only the 
accused, but the whole family would lose all its property and all its 
money. This way, the sons and daughters would receive very heinous 
consequences from the crimes committed by their fathers. 

VII.  BECCARIA’S OPPOSITION TO CAPITAL 
PUNISHMENT  

 Beccaria opposed this entire system.  He strongly maintained 
that the need for proportion between crimes and punishment was a 
tenet of the criminal justice system.  He thought that any punishment 
exceeding the minimum one required to restrain criminals from 
committing the offence was arbitrary and tyrannical.  John Bessler 
describes this very well through an explanation of the theories of 
Beccaria and tells us how his ideas were subsequently accepted by 
the most sensible men around the world. 

 Beccaria is well known for his opposition to the death penalty. 
He thought that the death penalty was unjust.  Beccaria was a follow-
er of the theory of the social contract.  In his view, nobody, while ac-
cepting the social contract, would be ready to put his own life into the 
hands of the Sovereign or of the State.  This is how Beccaria puts it: 

“What right, I ask, have men to cut the throats of their fel-
low creatures? Certainly not that on which the sovereignty 
and laws are founded. The laws, as I have said before, are 
only the sum of the smallest portions of the private liberty 
of each individual, and represent the general will, which is 
the aggregate of that of each individual. Did anyone ever 
give to others the right of taking away his life? Is it possible 
that, in the smallest portions of liberty of each, sacrificed to 
the good of the public, can be contained the greatest of all 
good, life? If it were so, how shall it be reconciled to the 
maxim which tells us, that a man has no right to kill himself, 
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which he certainly must have, if he could give it away to 
another?”13 

The reasoning of Beccaria, though surely not new,14 was bright 
and astute, in a way.  In fact, on the one hand, it is logical to think 
that a person would not be inclined to put his own life in the hands of 
the State.  On the other hand, Beccaria’s reference to suicide is quite 
sly.  As we all know, the Church, surely the Roman Catholic Church, 
did not allow suicide. Suicide was prohibited by religion.  Beccaria, 
when he wrote his book, lived in a deeply Catholic country, to the 
point that even the law was strongly influenced by religion.  The 
Church was very powerful.  His book contained many revolutionary 
ideas that the Church would not at all appreciate at the time.  

 It is well known that the Church had used the death penalty for 
centuries in Europe during the Inquisition.  The proposal to abolish 
the death penalty was, at that stage, against the convictions of the 
Church.  Beccaria, though, with a very subtle argument, tries to make 
use of religion itself in order to show the unlawfulness of capital pun-
ishment.  Religion prohibited suicide, and if it prohibited suicide it 
meant that the life of men was not considered in the hands of men 
themselves.  So no man could dispose of his life by surrendering it to 
the state, when adopting the social contract. 

 It is not my purpose here to follow all the arguments of Becca-
ria about the abolition of the death penalty, but I would like to add 
that the Italian Marquis not only thought that the death penalty was 
unjust, but also that such a punishment was not useful.  Beccaria (as 
Bentham) being a utilitarian, once he demonstrated that the death 
penalty was useless, he had negated any good reason to keep it. 

 So even if a King or Sovereign thought that inflicting the death 
penalty was lawful, he should not make use of it, simply because it is 
not useful. In order to demonstrate the uselessness of the death penal-
ty, Beccaria resorts to the argument that perpetual slavery (life im-
prisonment) would be a harsher penalty than death itself.  As John 
Bessler reminds us in his book, the arguments employed by Cesare 
Beccaria for demonstrating the case for the abolition of the capital 

 
 13.  BECCARIA, supra note 6 at Ch. 28.  
 14.  See Gianni Francioni, comments in footnote 1 of CESAR BECCARIA, ON CRIMES AND 

PUNISHMENTS (Luigi Firpo ed., national ed. Vol I).  
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punishment are still more or less the same today.  Bessler quotes 
Bentham, who said: “The more we examine the punishment of death, 
the more we shall be induced to adopt the opinion of Beccaria. This 
subject is so well discussed in his work that there is scarcely any ne-
cessity for further investigation”15 

 Beccaria was likely not so optimistic about the prompt ac-
ceptance of his revolutionary opinions by monarchs or Governors.  
He used as a motto at the beginning of his book a famous maxim by 
Bacon: “In rebus quibuscumque difficlioribus non expectandum, ut 
quis simul, et serat, et metat, sed praeparatione opus est, ut per gra-
dus maturescant” (“In the most difficult things one must not expect, 
to sow and harvest at the same time, but there must be a preparation 
in order that they gradually mature”).  He probably thought that the 
abolition of the death penalty would take a very long time. 

 One problem with the discussion about capital punishment by 
Beccaria is that he apparently puts two exceptions to his idea of abol-
ishing this type of punishment (Ch. XXVIII). One of them is when 
the criminal,  

“though deprived of his liberty, he has such power and con-
nections as may endanger the security of the nation, when 
his existence may produce a dangerous revolution in the es-
tablished form of government. But even in this case, it can 
only be necessary when a nation is on the verge of recover-
ing or losing its liberty, or in times of absolute anarchy, 
when the disorders themselves hold the place of laws: but in 
a reign of tranquillity, in a form of government approved by 
the united wishes of the nation, in a state well fortified from 
enemies without and supported by strength within, and 
opinion, perhaps more efficacious, where all powers lodged 
in the hands of a true sovereign, where riches can purchase 
pleasures and not authority, there can be no necessity for 
taking away the life of a subject”. 

In the Italian versions of the book, since the first edition, Becca-
ria added a second possible reason for capital punishment.  Accord-
ing to Beccaria, the second case in which capital punishment might 
 
 15.  John Bessler, The Birth of American Law: An Italian Philosopher and The American 

Revolution, 454 & 564, fn. 78 (2014).  
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be thought of as “just and necessary” is when the death of the con-
victed person is “the only means for preventing other people from 
committing criminal offences”.  It is interesting to notice that there is 
no trace of this second case in the best known English translations of 
the late 18th Century and early 19th Century.  It is not clear why the 
translator of Beccaria’s Essay on Crimes and Punishments omitted 
this second possible motive for applying capital punishment.  This 
could be an interesting investigation to be pursued in the future.  It 
might be added here that even in Morellet’s famous translation in 
French of 1765 the second case was eliminated.  

 After citing this second reason for possibly inflicting capital 
punishment, Beccaria concludes that the death penalty is not neces-
sary, or useful. As a matter of fact, Beccaria thinks that perpetual 
slavery can be more efficacious than capital punishment even in this 
case.  

 Summarising Beccaria’s ideas on the death penalty, we should 
say that first of all he thinks that the death penalty is always against 
justice.  It can be necessary, although still unjust, only when the crim-
inal can be dangerous to the survival of the whole nation just because 
he is alive. In this case, the death penalty might be inflicted, but as a 
war against the criminal and not out of justice: and only “in times of 
absolute anarchy”.In different cases, even when it might be thought 
to be “the only means for preventing other people from committing 
criminal offences”, the death penalty would not be as useful and ef-
fective as perpetual slavery.16  Moreover – Beccaria says – “The pun-
ishment of death is pernicious to society, from the example of barbar-
ity it affords [….] [i]s it not absurd, that the laws, which detest and 
punish homicide, should, in order to prevent murder, publicly commit 
murder themselves?” 

VIII. A BRIEF HISTORY OF THE DEATH PENALTY IN 
ITALY AND EUROPE 
  The abolitionist idea maintained by Beccaria made its way in-

to legal thought much faster than the “celebrated Marquis” himself 
thought was possible.  We can cite again the law enacted in Tuscany 
in 1786, the so-called Leopoldina, where the GranDuke Peter Leo-
pold abolished the death penalty.  Then, in the following year (1787), 
 
 16.  BECCARIA, supra note 6 at Ch. 28.  
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the Emperor Joseph the Second, in Austria, rejected the death penalty 
as well in his Criminal Code.  However, the death penalty was not 
abolished totally in Austria, it was left alive in cases of serious politi-
cal offences, such as treason and related offences.  Unfortunately, 
these reforms adopted in some European states shortly after Becca-
ria’s book did not last long.  We cannot re-write the history of the 
death penalty, but it is noticeable that in some years, these two re-
forms, both in the Austrian Empire and in Tuscany, were repealed, 
and the death penalty was restored.  In continental Europe, we had to 
wait for one more century for a new wave of abolitionism.  As we all 
know, during the French Revolution, the death penalty was abused, 
and Robespierre, who in his speeches, following Beccaria, was a 
convinced abolitionist, in the end, became the protagonist of the so-
called “Reign of Terror” of revolutionary France. 

 In Italy during the 19th century, the debate about capital pun-
ishment started again.  Tuscany was once again the first Italian State 
where they succeeded in abolishing capital punishment in 1859.  In 
the rest of the peninsula, capital punishment continued to apply. 
Then, after Italy got united, in the 1860s, there was a huge debate 
about abolition of that penalty.  Among the most important Italian 
criminal lawyers opposing the death penalty, we may cite Francesco 
Carrara, professor of Criminal Law at University of Pisa, who strong-
ly advocated for the abolition of capital punishment. This movement 
was not only national, but also international. 

 In March 1871, then Minister of Justice Pasquale Stanislao 
Mancini, a strong supporter of the abolition of capital punishment, of-
ficially inaugurated in Milan a monument in remembrance of Becca-
ria.  The opening ceremony of the monument was very interesting 
and the proceedings of it have been published in a book.17  Many 
people around Europe donated money for the erection of the monu-
ment.  Also, the erection of the statue and its touching ceremony was 
likely particularly effective in convincing people around Italy that the 
country was ready for the abolition of capital punishment.  

 As a matter of fact, when the new criminal code was enacted in 
1889, Pasquale Stanislao Mancini was not the Minister of Justice an-
ymore, but his battle was won.  In the name of Cesare Beccaria, the 
death penalty had been abolished in the whole Country with that very 
 
 17.  Cesar Beccaria e L’Abolizione Della Pena di Morte (Milano, 1872). .  
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important new code.  The so called Zanardelli Code was very appre-
ciated around the world.  Not only did South American Countries 
adopt codes similar to the Zanardelli Code, but also some European 
Countries used it as a model in drafting their own codes.  It is quite 
noticeable that even the Queensland Criminal Code of 1899 (in force 
from 1901) was the product of three models, one of which was the 
Italian code of 1889.  The drafter of the Queensland Criminal Code 
was Samuel Walker Griffith, a judge originally from Wales who be-
came one of the most influential lawyers in Australia.18  He knew 
Italian, as many of the American founding fathers did, and he was 
given a copy of the Zanardelli Code by a friend of his who had visit-
ed Italy just after 1889.  A number of provisions of the Queensland 
Code were derived from the Zanardelli Code, especially in the Gen-
eral Part.  Justice Griffith did not go as far, though, as abolishing the 
death penalty.  

 The history of the death penalty is a long one to tell but surely 
we can proudly say that in recent decades, practically all the countries 
in Europe have done away with it.19  Recently, even the European 
Human Rights Convention was amended to provide for the total abo-
lition of capital punishment.  In 1983 a Protocol was added to abolish 
the death penalty in time of peace, while in 2002 the abolition was 
extended to crimes of war.20  

 The abolition of capital punishment has now a constitutional 
recognition in Europe, so that it would be almost impossible now for 
a European Country that ratified the aforementioned Protocols to re-
adopt it.  If a European Country re-enacted capital punishment now, a 
citizen living in that country could appeal to the European Court of 
Human Rights, and the Country (except for the few ones that did not 
ratify the Protocols) would surely be convicted by the European 
Court of Human Rights for that reason.  

 In Italy, in 1930, a new Criminal Code was enacted. 1930 was 
in the middle of the Fascist era and that is the reason why that Code – 
the so called Codice Rocco – re-adopted the capital punishment.  It 
 
 18.  See, Justice K.A. Cullinane, The Zanardelli Code and Codificaiton in the Countries of 

the Common Law, 7 James Cook U. L. Rev. 166 (2000).  
 19.  While the death penalty still exists in Russia, after some moratoriums, it has not been 

applied since the mid 1990s. 
 20. This Protocol has been signed and ratified by most states, except Russia and Azerbai-

jan; Armenia signed it but did not ratify it yet. 
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was a very bad period for Italy. Jews had to escape the Country. For 
about 20 years in Italy there was no more democracy and instead, we 
had tyranny and dictatorship.  Benito Mussolini was the dictator, and, 
similar to Germany, we experienced a period of Authoritarianism. 
Accordingly, capital punishment was reintroduced in the criminal 
code.  Many people were executed in those years, especially for polit-
ical reasons.  It is interesting to note that the politicians who advocat-
ed for the reintroduction of capital punishment in the Code had to 
“manipulate” Beccaria’s ideas, arguing that he did not really support 
its abolition. 

 After the fall of Fascism, in 1947, a new Constitution was 
adopted in Italy, which provided for the abolition of capital punish-
ment.  The abolition was not total, though, because it was still availa-
ble in cases of military laws of war. In 2007, even that particular ex-
ception was removed from the Italian constitution, and now the 
abolition of capital punishment as a possibility at a constitutional lev-
el is absolute.  

 Beccaria was probably the first author who, in the context of a 
global criticism of the criminal laws of his time, firmly proposed the 
abolition of the death penalty.  His ideas did not encounter the appre-
ciation of the Catholic Church. An Italian monk, Ferdinando Facchi-
nei, harshly criticised Beccaria thinking his ideas were heretical. 
Beccaria’s book was put on the Index of prohibited books by the 
Roman Church, even though if you read Beccaria’s book today it 
does not sound so sinful to us.  On the contrary, this book was proba-
bly the manifest of the true Christians, because Beccaria’s ideas were 
full of humanity and charity. 

 It is extraordinary that his revolutionary ideas were so prompt-
ly applied in the last decades of the 18th Century.  It is even more ex-
traordinary to notice that during the 19th Century a number of codes 
in Europe abolished capital punishment.  But what is really striking is 
that today, the death penalty in Europe has been abolished at a consti-
tutional level so that any kind of law contrasting with that tenet 
would be unconstitutional. 

 It is true that many legal systems today still retain capital pun-
ishment.  However, most of them are countries where there is no de-
mocracy or the democracy is too young to deserve the implementa-
tion of a real abolition.  In some American States, the death penalty is 
still present.  Professor Bessler, in many of his articles and books, 
strongly supports the cause of abolition and I think that one of the 
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merits of this particular book, The Birth of American Law, is that Pro-
fessor Bessler very convincingly explains how Beccaria’s ideas on 
the reform of the criminal law strongly influenced the Founding Fa-
thers of the American Constitution.  This can be of great help in pro-
ceeding on the road towards the total abolition of capital punishment, 
even in the USA. 

IX. PROFESSOR BESSLER’S CONTRIBUTION 
 The information and the citations that we derive from Profes-

sor Bessler’s book are innumerable.  It is then striking for we Italians 
to find out that a little book written by an Italian nobleman of the En-
lightenment proved to be so powerfully inspiring to the minds of the 
men who emancipated the American laws from the English ones, and 
who drafted the American Constitution in the last decades of the 18th 
Century. 

 It is true that it was already known, even in Italy, that the suc-
cess of Beccaria’s book was not confined to Europe, Russia, or to 
South America.  We knew that the book had an important recognition 
in the US as well, especially amongst the Founding Fathers of the 
American Constitution.21  But I must say that even though many 
books have been published so far on Beccaria, and hundreds of arti-
cles in legal or philosophical journals have been written so far on his 
famous book, the mass of documents and information recollected and 
commented upon by Professor Bessler are really something new and 
important. 

 After reading Bessler, we get the feel that Beccaria was proba-
bly even more important than Montesquieu in shaping the minds of 
these crucial Framers of the American Constitution, at least in the 
field of criminal law.  We must concede that Beccaria’s ideas were 
probably more influential than anyone else’s writings on the law of 
crimes.  

 Of course his ideas expressed in Dei delitti e delle pene were 
not confined to the principle of legality on the one hand, and the hu-
manity of punishment on the other hand.  Beccaria discussed a huge 
number of problems concerning the criminal law and what we now 
call criminal procedure.  It would be interesting to verify how many 
 
 21.  See e.g., MARCELLO MAESTRO, CESARE BECCARIA AND THE ORIGINS OF PENAL 

REFORM (1977). 
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of these suggestions proposed by Beccaria were accepted in Europe 
or in America. Professor Bessler’s book gives us a lot of answers in 
this field.  

 However, much work can still be done in order to test the level 
of influence and practical achievements of what Beccaria proposed 
250 years ago.  Thinking about torture, for example, it is well known 
how Beccaria contributed, with the help of other eminent philoso-
phers and lawyers of his time, to the gradual abolition of torture 
around the world.  But if we think about some other procedural is-
sues, we notice for example that according to Michael Defeo’s opin-
ion,22 Starkie, in his seminal book On Evidence (1824) derived the 
doctrine of reasonable doubt that became the rule in the US, from 
what Beccaria wrote in his book On Crimes and Punishments. 

X. IS BECCARIA STILL USEFUL TODAY? 
 In this last part of this review I would like to deal with some 

final issues.  First of all I would like to discuss briefly what is dead, 
and what is alive from Beccaria’s work.  Is it still useful to read Bec-
caria?  Or is he just one of these writers who wrote a very important 
book back in the 18th century, and this book is now just a monument 
of the past?  Can Beccaria’s book have any impact now on the legis-
lation or judicial decisions in some countries?  Can Beccaria’s work 
be useful to 21st Century readers in order to shape their minds to a 
particular conception of the criminal law? 

 In Italy, this problem has been discussed many times in the last 
hundred years.  Whenever there is an anniversary of Beccaria’s book 
or Beccaria’s birthday, there are celebrations around in Europe and 
Italy, and we discuss again about the usefulness of his seminal book 
today.  

 There are people who think that Beccaria is not useful at all to-
day because his ideas are totally anachronistic nowadays.  A German 
author, Wolfgang Naucke, for example, in an Introduction to a Ger-
man reprint of the book some years ago argued that Beccaria’s 
thoughts are opposed to many of the recent tendencies of the Crimi-

 
 22.  Michael A. Defeo, The Practical Influence of Beccaria on Criminal Proceedings in 

the United States of America, in CESARE BECCARIA AND MODERN CRIMINAL POLICY, 
216-217 (1990).  
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nal Law in modern Europe.23  For example, Professor Naucke thinks 
that Beccaria’s ideas about Legality (or the Rule of Law) are not at 
all at pace with the more recent trends on the matter.  He argues that 
the idea of the written law purported by Beccaria is too strong, and 
that today nobody would accept a total submission to written laws as 
Beccaria did in his book dealing with the problem of interpretation by 
judges.  His conception was obviously a little bit too extreme, be-
cause nobody now seriously thinks that judges do not have any power 
to interpret laws. 

 We must understand that when Beccaria wrote his book, it was 
during a particular period in legal history.  During the ancien régime 
in Europe, judges could do what they wanted, oppressing poor people 
and favouring rich people.  The French Parlements in that period 
were extremely powerful, and were the real lawmakers in the coun-
try. Beccaria, who was then 26 years old, followed what Montesquieu 
had maintained a few years before, and tried to establish a new order, 
a revolutionary order, where the legislator would be the only one en-
trusted with lawmaking authority.  If we try to wear the vests of Bec-
caria and read or interpret his thoughts in the context in which they 
were written, we perfectly understand Beccaria’s outcomes, even 
though it is true that they might seem a bit too extreme today.  How-
ever, Beccaria’s ideas about the importance of the legislator as a 
lawmaker, the importance of codification, and of the obedience to the 
law by judges are still valid today.  

 Even in Common-Law countries, where unwritten laws domi-
nated for a long time, in more recent times we find that the ideas 
about the Rule of Law maintained by Beccaria have slowly made 
their way into the law.  In England, it is true that they do not have a 
Criminal Code yet, but they have a vast number of written laws. Now 
we can say that in the so-called Common-Law world almost all the 
systems of Criminal Law are codified: all the American States have a 
Criminal Code, most Australian States have a Criminal Code, in Can-
ada they have a Criminal Code, in New Zealand they have a Criminal 
Code.  In Ireland they have a draft Criminal Code which has not yet 
become a law, and so too do they in Scotland.  Even in England and 

 
 23.  Wolfgang Naucke, Einfürung: Beccaria, Strafrechtskritiker und Strafrechtsverstärker, 

in C. BECCARIA, VON DEN VERBRECHEN UND VON DEN STRAFEN, XXIX-XXX (Thomas 
Vormbaum ed., 2005).   
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Wales, there are very important draft Criminal Codes that were draft-
ed a number of years ago but never came into force.  However, parts 
of these proposals by the English Law Commission have become 
written laws in the meantime. 

 Professor Bessler has dealt with this matter of the codification 
of the criminal law in the United States .24  Here it is shown that this 
movement towards the recognition of the Rule of Law in the field of 
criminal law has experienced a long development since Beccaria’s 
times.  Now we can say that even in the Common-Law world, the 
codification of the Criminal Law is not utopian anymore. We must 
also remember that the word “codification” was invented by Jeremy 
Bentham, a follower of Beccaria on this matter. 

 Even in our continental European countries, where we have 
had criminal codes since the beginning of the 19th century, we can 
say that Beccaria’s words are still important now.  It is true, in fact, 
that we had criminal codes for a long time, but it is also true that in 
our countries, judges tend to have more and more power as time goes 
by.  So the warnings that Beccaria made 250 years ago, even though 
exaggerated, are still very significant today.  As a matter of fact, 
judges should take these warnings into account even today, though 
they should adapt them to the different environment of today’s Crim-
inal Law.  More practically, judges should be loyal to the law and 
should not trespass the boundaries of the possible meanings of the 
words of criminal statutes.  If they do this, they abuse their powers 
and they will create all the harm envisaged by Beccaria 250 years 
ago, resulting in tyranny against individuals.  

 This is why I consider Beccaria’s opinions on the Rule of Law 
still very important today.  A young student who wants to become a 
lawyer, should start reading Beccaria and derive from him an educa-
tion in terms of respect of the law even today. 

We can also discuss about the usefulness of Beccaria’s ideas on 
matters related to the humanity of criminal sanctions.  The aforemen-
tioned German professor, Naucke, argues that Beccaria’s thoughts 
could appear a little bit out of date in certain respects.  For example, 
his rejection of the death penalty and his substitution of capital pun-
ishment with perpetual slavery, according to the German professor, is 

 
 24.  BESSLER, supra note 16 at 412-421. 
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nothing other than cruelty.25  So he claims that Beccaria’s ideas on 
punishment, against the appearances, are really not human at all, 
since the Milanese Marquis is brutally oriented towards the pure ends 
of deterrence and of general prevention of criminal offences.I do not 
agree with these points of view.  It is true that for Beccaria, the aim 
of punishment is essentially general prevention.  In this way, Becca-
ria rejects the old theory of criminal retribution.  He thinks that the 
criminal sanction cannot restore the damage done in terms of the so-
called lex talionis.  It is not the “tooth for tooth” law that can resolve 
problems in the field of the criminal law.  It is also true that the idea 
of substituting capital punishment with perpetual slavery sounds quite 
harsh to our modern soft ears.  

 However, we must also understand the context, once again, in 
which Beccaria operated.  He had to fight a centuries old criminal 
law tradition where capital punishment was abused and widespread in 
all of Europe.  He had before him a cruel system, where people were 
sent to death even for small crimes.  His ideas were at that stage revo-
lutionary.  As said before, his book was even put in the Index of pro-
hibited books by the Roman Catholic Church.  He did not want to be-
come a martyr, as he wrote to Morellet, his first French translator, in 
a letter in the beginning of 1766.26  This is probably why he proposed 
to substitute perpetual slavery for capital punishment, which nowa-
days seems too severe.  But we must remember that at that stage, if a 
reform like the one suggested by Beccaria came into force, it would 
have been an extraordinary achievement for the criminal law and, 
paradoxically, an achievement for human rights of that era. 

 If we link Beccaria’s work to that context, we fully understand 
his own words.  We must remember that nearly every time law re-
formers tried to abolish capital punishment in the last 250 years they 
invoked Beccaria and his little book.  We must also remember that 
when, on the contrary, law reformers wanted to re-establish capital 
punishment, they had to defeat Beccaria and his treatise On Crimes 
and Punishments. 

 If we read most passages of the book, we find very clear hints 
of the spirits that animated the “Celebrated Marquis” in writing these 

 
 25.  Naucke, supra note 24 at XXV-XXVII.  
 26.  See CESARE BECCARIA, CARTEGGIO, 221 (Carlo Capra, Renato Pasta, and Francesco 

Pino Pongolini, eds. National ed. 1994). 
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words. Beccaria was of course a utilitarian, but I think that his hu-
manitarian thoughts prevailed in the end in his book. 

 This is why I think that his views on crimes and punishments 
are still useful today even though, of course, today we would recog-
nise more sophisticated aims to criminal sanctions.  For example we 
think now that punishments should tend to the rehabilitation of the 
offender, which is something Beccaria did not analyse in his book.  
So now penal laws and penitentiary systems have more modern aims 
to pursue, but Beccaria’s fundamental thoughts have not been blown 
away at all by modern trends. 

 Some critics of Beccaria have argued that he was not a refined 
jurist.27  In this view, he was just a philosopher, a utopian, a dreamer. 
His reasoning, according to these critiques, were illogical, or not sup-
ported by strong legal arguments.  I do not entirely agree with this 
opinion.  I think that is only one way to measure the strength of Bec-
caria’s legal arguments and the strength of his juridical doctrines.  If 
we count all the proposals of Beccaria which might have seemed uto-
pian at that stage, we must recognize that most of them have been ap-
proved and enacted at some point or another in the most advanced 
systems of criminal law.  It is striking to see how many of the sugges-
tions made by Beccaria were adopted by legislators in subsequent 
history.  

 Professor Bessler shows us how strong the influences of Bec-
caria’s book were on the Founding Fathers of the American Constitu-
tion.  But even in Europe, the influence of his thoughts, as I under-
lined before, has been incredibly strong.  This is why I think that, 
though Beccaria’s little book was probably not the product of a re-
fined juridical mind, sometimes jurists are not so convincing when 
their arguments get too hair-splitting.  Bentham admired the Milanese 
Marquis, but he thought that his accounts were often “more oracular 
than informative”.  I quote Herbert Hart on this point: 

“It is easy indeed to imagine how shocked Bentham must 
have been to find Beccaria giving as a reason for not exam-
ining and distinguishing the various kinds of crime and 
modes of punishment the fact that the result would be a cat-

 
 27.  See Kai Ambos, Cesare Beccaria und die Folter – Kritische Anmerkungen aus heu-

tiger Sicht, 122 Zeitschrift für die gesamte Strafrechtswissenschaft 506-507 (2010).  
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alogue of enormous and boring detail – un dettaglio immen-
so e noioso. No doubt these words “un dettaglio immenso e 
noioso” – aptly describe many pages of Bentham’s writings, 
but Bentham would not have thought them for that reason 
unnecessary in the great campaign for reform.”28 

The answer to the question posed above, then, is that it is still ex-
tremely useful today to read Beccaria.  Beccaria, as it has been writ-
ten in a recent Portuguese translation of the book, must be considered 
“um nosso contemporaneo”(“a contemporary man”).29  

 His book might be of little importance when in a Country (if it 
be possible) where the criminal justice works properly and abstains 
from oppressing the people.  But in times of crisis and revivals of 
cruelty, when human rights are threatened by unjust laws, Dei delitti 
e delle pene becomes once again crucially important for preventing 
mistakes by lawmakers and protecting the fundamental rights of the 
people.30 

One field in which Beccaria is still extremely useful today is his 
clear distinction between religion (or morals) and criminal laws, or 
between sins and crimes.  He wrote (Ch. VII): 

“[i]n short, others have imagined, that the greatness of the 
sin should aggravate the crime. But the fallacy of this opin-
ion will appear on the slightest consideration of the relations 
between God and Man [….] [h]ow can the degree of sin 
serve as a standard to determine the degree of crimes? If 
that were admitted, men may punish when God pardons, 
and pardon when God condemns; and thus act in opposition 
to the Supreme Being.”  

This distinction is well received today by most scholars and leg-
islators, but is not entirely applied in practice.  If we examine our 
“modern” criminal codes (both in Europe and in the US), we still find 
 
 28.  HART, supra note 2 at 27. 
 29.  CESARE BECCARIA, ON CRIMES AND PUNISHMENTS 25 & 29 (Jose De Faria Costa trans., 

1998). 
 30.  Piero Calamandrei, Preface to CESARE BECCARIA, ON CRIMES AND PUNISHMENTS, (2d 

ed., 1944). Piero Calamandrei  a well reputed Italian lawyer, wrote his comment on 
Dei delitti e delle pene in 1944, at the end of the Fascist period during which Italian 
citizens lost some of their fundamental rights. 
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a great number of offenses, which can be barely distinguished from 
sins or pure immoralities.  Beccaria thought that the real measure of 
crimes was “the injury done to society,” but we know that even now 
certain conducts are penalized only because they are immoral.31  The 
path towards the secularization of the criminal law, especially in cer-
tain jurisdictions, is still a long one. 

XI. CONCLUSION 
 Beccaria earned his degree in law in Pavia, after studying for 

some years at the Jesuit Farnesian College in Parma when he was a 
teenager.  He labelled that kind of teaching as “fanatic” in a letter to 
Morellet,32 but in these years he learned very well the French lan-
guage, and he studied with success logic and mathematics.  In Parma 
he was nicknamed “the little Newton” (“il Newtoncino”) because of 
his skills in mathematics.  He probably applied his talents in logics 
and mathematics in writing his little book, and this was probably one 
of the reasons of its fortune.  But we must recognise that On Crimes 
and Punishment is also a literary work full of sentiment and passion, 
and this has probably been another key of the enormous success that 
he encountered around the world.  

 We must thank Professor Bessler for his extraordinary contri-
bution to the research on Beccaria and of the huge influence that this 
young nobleman from Italy had on the legal systems all over the 
world.  As Italians, we now feel even more proud of having given 
birth to this generous young man, who had the courage in those diffi-
cult times to denounce the brutality of the system of the criminal law 
that he had in front of him.  We hope that Professor Bessler will con-
tinue to investigate Beccaria and will write another book on this ex-
traordinary man. 

 
 
 
 
 
 

 
 31.  Beccaria, supra note 6 at Ch. 8; see also Joel Feinberg, The Moral Limits of the Crim-

inal Law, Vol 4., Harmless Wrongdoing (1988).   
 32.   Beccaria, supra note 27 at 220.  
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THE MAP IS NOT THE TERRITORY: 
 

HOW SOUTH AFRICA FOLLOWED 
THE ANTI-CORRUPTION ROADMAP AND 

GOT LOST ALONG THE WAY 
 

George Langendorf 
 
ABSTRACT: The past thirty years have seen the emergence of a 
global consensus against corruption. Work has been done in order to 
quantify why corruption is harmful; countries have moved from con-
sidering bribes paid to foreign officials as tax deductible to outlawing 
such bribes; and non-governmental agencies have proliferated, creat-
ing widely followed measurements and indices of corruption.  In 
short, corruption has been identified, tracked, highlighted, spoken 
about, agreed upon, and discussed as frequently as topics such as 
globalization, disease and poverty. 

All this has led to the emergence of a global consensus or 
“roadmap” for fighting corruption.  This roadmap, which finds ex-
pression in multilateral conventions and treaties, and the domestic 
legislation they give rise to, prescribes combating corruption with a 
requiem of strong anti-corruption laws, independent institutions for 
prosecuting and investigating, strict standards governing the behavior 
of public officials and the management of public funds, bi-lateral 
commitments to international cooperation through legal assistance 
and extradition, and laws protecting the right of access to infor-
mation.  Countries following this roadmap should, in theory, see a 
reduction in corruption. 

Yet this has not always been the case, particularly in Sub-
Saharan Africa.  Despite the presence of laws and protocols, corrup-
tion seems in fact to have worsened. 

This paper charts the development of the anti-corruption 
roadmap and considers whether it has been effective in South Africa.  
Part I begins with an overview of the FCPA, the first and most influ-
ential anticorruption law.  Part II reviews the multilateral treaties and 
conventions that proliferated in the 1990s and early 2000s and that 
outline the contemporary anticorruption roadmap.  Part III focuses 
on the efforts of South Africa to follow the roadmap, and reviews 
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the laws and institutions it established after acceding to the instru-
ments and treaties described in Part II.  Part IV looks at what hap-
pened next, summarizing four major corruption scandals that have 
occurred in South Africa in recent years.  Part V considers those 
scandals through the lens o f  the laws and institutions designed to 
prevent them, and discusses why they failed to do so. 

This paper does not answer the question of why corruption is 
so hard to eradicate.  Its more modest ambition is to show that laws 
and institutions, standing alone, are not enough. 
 
   AUTHOR: George Langedorf is an International attorney with nine 
years experience in the United States and South Africa. He has broad 
expertise in corporate and commercial law, business development, 
project finance, and litigation; specialized knowledge in oil, gas and 
renewable energy. He has an advanced degree in anticorruption law. 
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THE MAP IS NOT THE TERRITORY:  HOW SOUTH 
AFRICA FOLLOWED THE 

ANTI-CORRUPTION ROADMAP AND GOT LOST 
ALONG THE WAY 

 
George Langendorf 

 

I. THE U.S. FOREIGN CORRUPT PRACTICES ACT 
The modern anti-corruption movement can be traced back to 

the passage by the United States of the Foreign Corrupt Practices 
Act (hereinafter, FCPA) in 1977.1  Designed as a response to the Wa-
tergate scandal and other corrupt activities revealed in U.S. Con-
gressional hearings in the 1970s, the FCPA outlined the basic param-
eters of the offense of corruption, and served as the starting point 
from which future laws and treaties would depart.2  The FCPA was 
aggressively enforced not only domestically, but in foreign coun-
tries as well, against companies that sometimes had only a tenuous 
connection to the United States.  In this way, the FCPA also 
brought into consideration the idea of global markets and competition 
that would be infused into many of the multilateral treaties and con-
ventions. 

Due to its strong, and continuing, influence, this section briefly 
tells the story of the FCPA, including its history, its elements and de-
fenses, and its impact on corporate governance. 

A.  A Brief History 
In the 1970s, two events occurred roughly contemporaneously in 

the United States, which highlighted the prevalence and costs of 
corruption.  First, and more well-known, the Watergate scandal led 
to the impeachment and subsequent resignation of President Richard 
Nixon.  Second, and less celebrated, the U.S Securities and Ex-
change Commission (“SEC”) revealed the results of an investigation 
detailing widespread bribery of foreign officials by U.S. companies.3  

 
 1. Foreign Corrupt Practices Act of 1977, 15 U.S.C. §§ 78m, 78dd-1-3, 78ff (1999). 
 2. Id. at §§ 78dd-1(a), 2(a). 
  
 
 



2 THE MAP IS NOT THE TERRITORY.DOCX (DO NOT DELETE) 12/18/15  3:26 PM 

The Map is Not the Territory  Vol. III, No. II 

 35 

In response to public outrage and cries for integrity stemming from 
these events, Congress passed the FCPA, broadly prohibiting the 
payment of anything of value to a foreign official for the purpose of 
influencing him or her to act improperly, and requiring companies 
to keep books and records that accurately reflect all payments.4 

In the 1980s, although there had been little enforcement of the 
FCPA, a perception arose in the business community that the 
FCPA put American companies at a disadvantage vis-à-vis other 
companies.  So, in 1988 Congress amended the FCPA to add two af-
firmative defenses, and directed the President to negotiate a treaty 
with U.S. allies that would level the playing field.5 

These negotiations took place within the Organization for Eco-
nomic Cooperation and Development (“OECD”), and led to the pas-
sage in 1997 of the OECD Convention on Combating Bribery of For-
eign Officials in International Business Transactions (hereinafter, 
OECD Convention), which obliged state parties to adopt laws outlaw-
ing the bribery of foreign officials.6 

After the passage of the OECD convention, the U.S. Depart-
ment of Justice (“DOJ”) and the SEC (collectively, the “Enforce-
ment Agencies”) began to ramp up enforcement of the FCPA.7   In 
this regard, a key development was the introduction of settlements 
by the DOJ in 2004, whereby companies agree to pay fines and en-
gage in corrective actions, and the government agrees not to file 
criminal charges.  This enabled the Enforcement Agencies to resolve 
 
3. U.S. DEPARTMENT OF JUSTICE AND SECURITIES EXCHANGE COMMISSION, FCPA: A 

RESOURCE GUIDE TO THE U.S. FOREIGN CORRUPT PRACTICES ACT 3 (2012) (describing 
the factors that led to the enactment of the FCPA) available at 
http://www.justice.gov/criminal/fraud/fcpa/guidance/guide.pdf. 

 4. FCPA, 15 U.S.C. §§ 78m, 78dd(1-3), 78ff. 
 5. Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418 § 5003, 102 

Stat. 1107 (1988). 
 6. The OECD Convention led to the adoption of anticorruption laws in all 34 OECD 

states, and several others, including Russia and South Africa, which constitute a large 
percentage of the world’s economy. See OECD Convention on Combating Bribery of 
Foreign Public Officials in International Business Transactions: Ratification Status as 
of 21 May 2014, ORGANISATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT 
[OECD], http://www.oecd.org/daf/anti-bribery/WGBRatificationStatus.pdf [hereinafter 
OECD Convention Ratification Status] (last visited Oct. 22, 2013). 

 7. Gideon Mark, Private FCPA Enforcement, 49 AM. BUS. L.J. 419, 430-31 (2012) 
(stating that “the FCPA was rarely enforced in the 1980s and 1990s” and that 
“from 2006 to 2010, the federal government brought more FCPA cases than it did 
from 1977 to 2005 combined”). 
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FCPA investigations without the risk and expense associated with 
proving their allegations at trial, and thus to cast their nets more 
broadly.8 

Since 2004, the Enforcement Agencies have collected billions 
of dollars in fines from some of the world’s largest companies, in-
cluding an $800 million fine against Siemens for widespread corrupt 
practices in numerous countries, and a $580 million penalty against 
Halliburton for paying bribes to secure contracts to build a liq-
uid-to-natural-gas facility in Nigeria.9    More recently, in 2013 the 
Enforcement Agencies concluded an enforcement action against To-
tal S.A. that requires it to pay a criminal fine of $245 million.10 

B.  A Closer Look:  Elements, Defenses and Jurisdiction 
At a high level, the FCPA prohibits the bribery of foreign offi-

cials and requires companies to take reasonable steps to accurately 
reflect all payments in their books and records.11  In FCPA parlance, 
these requirements are typically discussed separately, with the former 
known as “the anti- bribery provisions” and the latter the referred to 
as the “accounting provisions.”12 

To violate the FCPA’s anti-bribery provisions, a payment must 
be made “corruptly,”13 consist of money or “anything of value,”14 be 
 
 8. Id. at 431-36. 
 9. Plea Agreement at 5, U.S. Dep’t of Justice v. Siemens Aktiengesellschaf (Bankr. D. 

N.Y. Dec. 15, 2008), available at 
http://www.justice.gov/criminal/fraud/fcpa/cases/siemens/12-15-08siemensakt-
plea.pdf; see also Settlement Agreement, Sec. & Exch. Comm’n v. Siemens Aktieng-
esellschaf (D.D.C. Dec. 15, 2008), available at 
http://www.sec.gov/news/press/2008/2008-294.htm; SEC Charges KBR and Hallibur-
ton for FCPA Violations (Feb. 11, 2009), available at 
https://www.sec.gov/news/press/2009/2009-23.htm; Dept. of Justice Office of Pub. 
Affairs, Kellogg Brown & Root LLC Pleads Guilty to Foreign Bribery Charges and 
Agrees to Pay $402 Million Criminal Fine (Feb. 11, 2009), available at 
http://www.justice.gov/opa/pr/kellogg-brown-root-llc-pleads-guilty-foreign-bribery-
charges-and-agrees-pay-402-million . 

 10. Deferred Prosecution Agreement at 6, United States v. Total, S.A., (E.D. Va. May 26, 
2013) available at 
http://www.justice.gov/iso/opa/resources/9392013529103746998524.pdf. 

 11. FCPA, 15 U.S.C. § 78m(a)-(b). 
 12. See, e.g., Cort Malmberg and Alison B. Miller, The Foreign Corrupt Practices Act, 50 

AM. CRIM. L. REV. 1077 (2013) (discussing the “accounting provisions” and the “anti-
bribery” provisions). 

 13. FCPA, 15 U.S.C. § 78dd-1(a)(as to “issuers”). 
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made “in order to obtain or retain business,”15 and be made to a 
“foreign official.”16  The anti-bribery provisions are theoretically 
subject to certain exceptions or affirmative defenses.  Thus, even if 
the above elements are met, a payment does not violate the FCPA if 
it is a “facilitating payment,”17 a “reasonable or bona fide expendi-
ture,”18 or a lawful payment in terms of the laws of the foreign coun-
try.19  However, in contrast to the broad interpretations of the ele-
ments, each of these limitations or defenses has been interpreted 
narrowly.20 

The accounting provisions are violated if a company fails to 
keep accurate books and records, knowingly falsifies those books and 
records, or fails to devise and maintain an adequate system of internal 
accounting controls.21  In many cases, if it cannot be shown that ex-
ecutives at a parent company were involved in corruption at a subsid-
iary, the SEC has taken the view that the company failed to adopt 
sufficient protocols to prevent corruption.  This had led to charges 
that the accounting provisions are subject to strict liability.22 

 
 14. Id. 
 15. Id.at § 78dd-1(a)(1). 
 16. Id.; see also Alexander L. Harisiadis, Comment, Foreign Official, Define Thyself: How 

to Define Foreign Officials and Instrumentalities in the Face of Aggressive Enforce-
ment of the Foreign Corrupt Practices Act, 62 CATH. UNIV. L. REV. 507 (2013). 

 17. FCPA, 15 U.S.C. § 78dd-1(b); for a discussion of the “facilitation payment” exception, 
see generally, Beverley Earle & Anita Cava, When is a Bribe not a Bribe?  A Re-
examination of the FCPA in Light of Business Reality, 23 IND. INT’L & COMP L. REV. 
111 (2013); Jon Jordan, The OECD’s Call for an End to ‘Corrosive’ Facilitation Pay-
ments and the International Focus on the Facilitation Payments Exception Under the 
Foreign Corrupt Practices Act, 13 U. PA. J. BUS. L. 881 (2011). 

 18. FCPA, 15 U.S.C. § 78dd-1(c)(2). 
 19. Id. at § 78dd-1(c)(1) (as to “issuers”). 
 20. See Deiter Juedes, Taming the FCPA Overreach Through an Adequate Procedures 

Defense, 4 WM. & MARY BUS. L. REV. 37, 46 (2013) (stating that “although the FCPA 
bribery liability provision has received broad interpretation, the exceptisona nd de-
fences to liability are narrow”); Kyle P. Sheahen, I’m Not Going to Disneyland: Il-
lusory Affirmative Defenses Under the Foreign Corrupt Practices Act, 28 WIS. 
INT’L L.J. 464, 466 (2010) (stating that the FCPA’s affirmative offenses are con-
strued so narrowly as to be “illusory”). 

 21. FCPA, 15 U.S.C. § 78m(b)(2). 
 22. Irina Sivachenko, Note, Corporate Victims of ‘Victimless Crime’: How the FCPA’s 

Statutory Ambiguity, Coupled with Strict Liability, Hurts Businesses and Discourages 
Compliance, 54 B.C. L. REV. 393, 414 (arguing that holding a company liable for un-
authorised violations of its agents constitutes “strict vicarious liability”). 
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The FCPA imposes jurisdiction over three types of entities: 
“domestic concerns,” defined as 

“any individual who is a citizen, national, or resident of 
the U.S.” or any entity with a principal place of business in 
the U.S. or that is organized under U.S. law;23 “issuers,” 
meaning any company that has a class of securities regis-
tered with the SEC or that is otherwise required to file re-
ports with the SEC, and that use “the [U.S.] mails or any 
means or instrumentality of interstate commerce” in further-
ance of the scheme;24  and “other persons,” meaning any 
entity or person that is neither an “issuer” nor a “domestic 
concern” if that person uses the mails or engages in inter-
state commerce in furtherance of any improper payment 
scheme “while in the territory of the United States.”25 

On its face, therefore, the FCPA is a relatively straightfor-
ward prohibition of bribery of foreign public officials, which ap-
plies to U.S. entities and foreign entities making use of the U.S. mails 
or engaging in interstate commerce.  In practice, however, the stat-
ute has been interpreted broadly and enforced aggressively. 

C.  Methods of Enforcement 
The influence of the FCPA has everything to do with the way it 

has been interpreted and enforced by the Enforcement Agencies.  In 
particular, the Enforcement Agencies have asserted broad extraterri-
torial jurisdiction; adopted broad interpretations of the meaning of 
key terms of the statute; employed aggressive theories based on 
agency, attempt, and conspiracy to encompass companies falling out-
side jurisdiction; and, perhaps most importantly, pursued settlements 
rather than convictions, an approach that enables these aggressive in-
terpretations of the statute to avoid judicial scrutiny. 

 
 23. FCPA, 15 U.S.C. §§ 78dd-2(a),(h). 
 24. Id. at § 78dd-1(a).  Many companies trade securities or issue depository receipts on 

U.S. stock exchanges.  This provision brings them within the reach of the FCPA, 
whether or not they have a physical presence in the United States. 

 25. Id. at § 78dd-3(a).  This is broader than the territorial jurisdiction that applies to issu-
ers, because it covers not just the use of the U.S. mails or interstate commerce but also 
“any other act” in furtherance of the corrupt payment.  Id. 
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1.   Jurisdiction 
In considering the reasons for the dramatic impact of the FCPA 

on companies worldwide, it is important to note that the Enforcement 
Agencies have interpreted the territorial jurisdiction applicable to “is-
suers” and “other persons” quite broadly, so that it is triggered by 
seemingly innocuous actions such as placing a call or sending an 
email or fax from, to or through the United States, sending a wire 
transfer from or to a U.S. bank, or otherwise using the U.S. banking 
system. 

For example, JCG, a Japanese company, was part of a four-
company joint venture that submitted a bid to design and build a liq-
uefied natural gas plant on Bonny Island, Nigeria.26  In order to se-
cure the contracts, the joint venture hired agents to pay bribes to ex-
ecutives at the Nigerian national oil company.27  The matter therefore 
involved a Japanese company doing business in Nigeria, and the only 
connection to the United States was that certain payments flowed 
through U.S. bank accounts, and several co-conspirators faxed or 
emailed information to colleagues in the United States.  Nonethe-
less, the DOJ considered this a sufficient nexus with the United 
States for jurisdiction to attach, JCG eventually agreed to a settle-
ment, including a payment of $218 million.28 

Similarly, in 2006, Tenaris, a Luxembourg-based supplier of 
tubes and related services for the energy industry, paid an “agent” 
to provide it with confidential bidding information related to ten-
ders issued by the Uzbeki state-owned oil company.  Despite the 
fact that Tenaris was a Luxembourgian company doing business in 
Uzbekistan, the Enforcement Agencies asserted jurisdiction on the 
grounds that Tenaris traded depository receipts on the New York 
Stock Exchange, making it an “issuer,” and certain payments were 
paid via a New York bank.29 

 
 26. Deferred Prosecution Agreement at Attachment A para. 2, U.S. v. JCG Corporation 

(S.D. TX. Apr. 6, 2011), available at 
http://www.justice.gov/criminal/fraud/fcpa/cases/jgc-corp/04-6-11jgc-corp-dpa.pdf. 

 27. Id. at para. 15. 
 28. Id. at para 6. 
 29. Deferred Prosecution Agreemetn at 1, 6(a), (m), Sec. & Exch. Comm’n v. Tenaris 

S.A., (May 17, 2011), available at http://www.sec.gov/news/press/2011/2011-112-
dpa.pdf. 
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2.   Interpretation 
As stated above, a payment does not violate the FCPA unless it 

is made to a “foreign official.”  The FCPA defines a “foreign offi-
cial” as “any officer or employee of a foreign government,” as well 
as “any department, agency, or instrumentality thereof . . .”30 

The Enforcement Agencies have taken the position that state-
owned entities (i.e. a national oil company, electric utility, or rail-
road) are “instrumentalities” of governments, and t h e i r  employees 
are therefore “foreign officials” under the FCPA, and have aggres-
sively prosecuted companies on this basis.31  Indeed, in the majority 
of FCPA enforcement actions, the alleged recipient of the bribe is 
an officer or employee of a state-owned company, rather than a 
member of government.32 

The Enforcement Agencies have pushed the definition of “for-
eign official” further still.  They have taken the view that any em-
ployee within a state- run sector, such as a physician in a country 
where health care is nationalized, is a “foreign official” for FCPA 
purposes.  The Enforcement Agencies recently collected $60 mil-
lion from Pfizer,33 $29.4 million from Eli Lilly,34  and $70 million 
 
 30. FCPA, 15 U.S.C. §78dd-2(h)(2)(A) (emphasis added). 
 31. See Mike Koehler, The Façade of FCPA Enforcement, 907 GEO. J. INT’L L. 907, 966 

(2010) (“No enforcement agency interpretation contributes more to the façade of 
FCPA enforcement than the FCPA’s ‘foreign official’ element”). 

 32. The question of whether an employee of state-owned entity is a “foreign official” has 
recently been contested and has been found to be a question of fact.  See, e.g., 
United States v. Aguilar, et al., 783 F. Supp. 2d 1108 (C.D. Cal. 2011) (holding that 
the Comisión Federal de Electricidad, an electric utility that is wholly owned by the 
Mexican government, could be an agency or instrumentality of the Mexican govern-
ment); United States v. Carson et al, No. SACR 09-00077-JVS, 2011 WL 5101701, 
at *3 (C.D. Cal. May 18, 2011) (concluding that “ultimately the question of whether 
state-owned companies qualify as instrumentalities under the FCPA is a question of 
fact.”).  The Carson court set forth a list of relevant factors that includes the foreign 
state’s degree of control over the state-owned entity; the purpose of the SOE’s activi-
ties; the SOE’s obligations, privileges and powers to administer its functions; and the 
extent of ownership or financial support provided by the state.  Id. at *4. 

 33. Deferred Prosecution Agreement, U.S. v. Pfizer H.C.P. Corporation (D.D.C. Aug. 7, 
2012), available at: http://www.justice.gov/criminal/fraud/fcpa/cases/pfizer/2012-08-
07-pfizer-dpa.pdf (last visited 16 January 2012); U.S. Sec. & Exch. Comm’n, SEC 
Files Settled FCPA Charges Against Pfizer Inc. and Wyeth LLC (Aug. 8, 2012), 
https://www.sec.gov/litigation/litreleases/2012/lr22438.htm. 

 34. U.S. Sec. & Exch. Comm’n, SEC Charges Eli Lilly and Company with FCPA Viola-
tions (Dec. 20, 2012), 
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from Johnson & Johnson,35  all on the theory that bribery of doc-
tors in countries with nationalized healthcare constitutes bribery of a 
“foreign official” under the FCPA. 

3.   Legal Theories 
In addition to broad interpretations of the elements and jurisdic-

tional reach of the FCPA, the Enforcement Agencies have also em-
ployed concepts such as successor liability, subsidiary liability, and 
conspiracy to reach entities and schemes that would otherwise fall 
outside the ambit of the FCPA. 

Successor liability involves holding acquirers liable for failure to 
uncover, or uncovering and not disclosing, corruption in an acquired 
company, even if the conduct took place years before the acquisition.  
This plays a role in a large percentage of FCPA enforcement actions.  
In 2011, for example, the SEC fined Diageo for improper payments 
that were made by employees of its subsidiaries in India, South Ko-
rea and Thailand to increase the placement and promotion of Diageo 
products, even though the payments were made before Diageo ac-
quired those subsidiaries.36  The DOJ’s action against Johnson & 
Johnson in the same year was based on corrupt practices at 
DePuy, a company it had recently acquired, which made corrupt 
payments to doctors at publicly owned hospitals in Greece, and the 
insufficiency of steps taken by Johnson & Johnson to halt these prac-
tices both pre- and post-acquisition.37 

Subsidiary liability refers to the Enforcement Agencies’ pen-
chant for holding parent companies liable for improper conduct that 
occurs at the subsidiary level.  In 2012, for example, over 50% of 
 

http://www.sec.gov/News/PressRelease/Detail/PressRelease/1365171487116; U.S. 
Sec. and Exch. Comm’n v. Eli Lilly and Company, No. 1:12-cv-02045 (D.D.C. filed 
Dec. 20, 2012), available at: http://www.sec.gov/litigation/complaints/2012/comp-
pr2012-273.pdf. 

 35. U.S. Sec. and Exch. Comm’n v. Johnson & Johnson, No. 1:11-cv-00686 (D.D.C. Apr. 
8, 2011) available at:; U.S. Sec. & Exch. Comm’n, SEC Charges Johnson & Johnson 
with Foreign Bribery (Apr. 7, 2011), https://www.sec.gov/news/press/2011/2011-
87.htm; Deferred Prosecution Agreement, U.S. Dep’t of Justice v. Johnson & Johnson 
(D.D.C. Apr. 6, 2011),  available at: 
http://www.justice.gov/criminal/fraud/fcpa/cases/depuy-inc/04-08-11depuy-dpa.pdf. 

 36. In the Matter of Diageo plc, Admin. Proceeding No. 3-14490, at 2-3, 9-10 (2011), 
available at: http://www.sec.gov/litigation/admin/2011/34-64978.pdf (last visited 22 
October 2013). 

 37. U.S. Sec. and Exch. Comm’n v. Johnson & Johnson. supra note 33, at para 8, 16. 
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FCPA enforcement actions involved conduct that occurred in a local 
subsidiary of a multinational company.  For example, in the en-
forcement action against Orthofix NV – a medical device company 
headquartered in the Netherlands – the SEC alleged that employees at 
Orthofix’s wholly- owned subsidiary in Mexico, Promeca, had 
bribed officials at the Instituto Mexicano del Seguro Social 
(IMSS), the state-owned provider of social services and health care.  
Neither the SEC or DOJ alleged any wrongful conduct or specific 
knowledge on the part of the parent company, but nonetheless Or-
thofix settled and agreed, among other things, to pay a fine of $5.4 
million.38  

The Enforcement Agencies also regularly employ the United 
States’ general conspiracy and aiding and abetting statutes39 to 
charge violations of the FCPA.40   That is to say, even if any entity 
is not a “domestic concern,” “issuer,” or “other person” committing 
improper conduct with a nexus to the United States, the Enforcement 
Agencies may still allege that its parent company conspired to vio-
late the FCPA, or aided and abetted in the FCPA violation, if they 
are subject to FCPA jurisdiction.41 

 
 38. This creates another challenge from a corporate governance perspective, because it 

requires a level of supervision over distant transaction that is difficult to achieve. 
 39. See 18 U.S.C. § 2(a). 
 40. Aiding and abetting is not an independent crime, thus the government must prove that 

an underlying violation was committed. The Enforcement Agency Guidelines state 
that, in enacting the FCPA in 1977, Congress explicitly noted that “the concepts of aid-
ing and abetting and joint participation would apply to a violation under this bill in the 
same manner in which those concepts have always applied in both SEC civil actions 
and in implied private actions brought under the securities laws generally.”  Unlawful 
Corporate Payments Act of 1977, H.R. 3815, 95th Cong. § 6 (1st Sess. 1977). 

 41. In the enforcement action against Smith & Nephew PLC, a medical device maker 
based in the UK, for example, the Enforcement Agencies alleged that employees at the 
US subsidiary were bribing Greek health care providers to use their products.  The 
subsidiary was charged with violating the FCPA, and the parent company, even with-
out any allegation of specific knowledge, was charged with conspiracy to violate the 
FCPA.  Deferred Prosecution Agreement, U.S. Dep’t of Justice v. Smith & Nephew 
PLC (D.D.C. Feb. 3, 2012), available at 
http://www.justice.gov/criminal/fraud/fcpa/cases/smith-nephew/2012-02-01-s-n-
dpa.pdf. 

See also U.S. Dep’t of Just. Off. of Pub. Aff., Marubeni Corporation Resolves Foreign Cor-
rupt Practices Act Investigation and Agrees to Pay a $54.6 Million Criminal Penalty 
(Jan. 17, 2012), available at http://www.justice.gov/opa/pr/marubeni-corporation-
resolves-foreign-corrupt-practices-act-investigation-and-agrees-pay-546 (where aiding 
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4.   Settlements 
It should be clear from the foregoing that the SEC and DOJ en-

force the FCPA aggressively; even more importantly is the fact that 
the FCPA is enforced almost entirely via settlement.  Indeed, it is fair 
to say that today in the United States, deferred prosecution agree-
ments (DPAs) and non-prosecution agreements (NPAs) have al-
most entirely supplanted prosecution as a method of resolving FCPA 
investigations.  For example, in 2012 the DOJ did not convict a sin-
gle company of an FCPA violation, but nonetheless collected $126.5 
million in criminal fines from companies including Pfizer, Marubeni, 
Data Systems, Smith & Nephew, and BizJet, all under the auspi-
ces of DPAs.  Similarly, every FCPA enforcement action in 2013 has 
been resolved either by DPA or NPA, including a recent DPA under 
which Total S.A. agreed to pay a criminal fine of $245 million.42 

A DPA is in essence a settlement agreement whereby the gov-
ernment agrees to suspend criminal prosecution for a specified period 
of time, normally 1-3 years, and in exchange, the organization agrees 
to take certain steps, s u c h  a s  making admissions, paying a fine, 
implementing a compliance program, submitting annual reports, and 
terminating employees.  If the organization complies with the terms 
of the agreement, the government typically will permanently dismiss 
the case at the end of the term. 

To understand why the introduction of DPAs is so important, 
it is useful to consider the position of both  the  prosecutors and 
the  organizations where DPAs or other settlements are available.  
On one side sits the government: expected to prosecute, chronically 
under-resourced, and faced with an exacting standard of proof.  On 
the other side, often, is a multinational corporation: risk averse, con-
cerned about corporate criminal conviction, afraid of individual pros-

 
and abetting was used in the context of a joint venture to reach a defendant where ju-
risdiction might otherwise have been lacking). 

 42. U.S. Dep’t of Just. Off. of Pub. Aff., French Oil and Gas Company, Total, S.A., 
Charged in the United States and France in Connection with an International Bribery 
Scheme, (May 29, 2013), http://www.justice.gov/opa/pr/french-oil-and-gas-company-
total-sa-charged-united-states-and-france-connection-international.  Total also entered 
into a settlement with the SEC requiring it to disgorge an additional $153 million. U.S. 
Sec. & Exch. Comm’n, SEC Charges Total S.A. for Illegal Payments to Iranian Offi-
cial (May 29, 2013), available at 
http://www.sec.gov/News/PressRelease/Detail/PressRelease/1365171575006. 
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ecution at the leadership level, and in possession of virtually unlim-
ited resources to forestall, delay and appeal criminal convictions.  
Without a settlement mechanism, the two sides stare one another 
down, with the specter of a criminal trial functioning like a kind of 
mutually assured destruction. 

Introducing DPAs to the mix of available outcomes dramatically 
changes the picture.  From an organization’s standpoint, although a 
DPA has some disadvantages, such as the admission of wrongdoing 
and the payment of a substantial penalty, it allows the company to 
avoid the expense, uncertainty and negative publicity of a criminal 
trial, and eliminates the risk of collateral consequences, such as de-
barment, which may accompany formal conviction.43  From a prose-
cutor’s perspective, a DPA achieves much the same result as a 
conviction, such as disruption of the bribery scheme and disgorge-
ment of profits, but does not require the same outlay of resources, or 
carry the risk of loss, thereby allowing limited resources to be uti-
lized much more effectively.44  Crucially, these settlements also 
shield the Enforcement Agency’s interpretations of the law from ju-
dicial scrutiny,45 and remove the incentive defendants would other-
wise have to contest them. 

In short, the availability of DPAs creates an incentive for both 
sides to settle rather than incur the risks and costs associated 
with a  criminal trial, and shields Enforcement Agency interpreta-
tions from judicial scrutiny.  This in turn facilitates a dramatic in-
crease in enforcement activity. 

 
 43. Ross MacDonald, Note, Setting Examples, Not Settling: Toward a New SEC Enforce-

ment Paradigm, 91 TEX. L. REV. 419, 427, 431-33 (2012) (noting that by settling in-
stead of prosecuting, the SEC is able to extract cooperation from the defendant, max-
imize its resources and avoid litigation risk). 

 44. See Lanny A. Breuer, Address to the New York City Bar Association (Sept. 13, 2012), 
available at: http://www.justice.gov/criminal/pr/speeches/2012/crm-speech-
1209131.html (last visited Feb. 11, 2014). 

 45. John Ashcroft and John Ratliff, The Recent and Unusual Evolution of an Expanding 
FCPA, 26 NOTRE DAME J. L. ETHICS & PUB. POL’Y 25, 34 (2012) (“Because protesting 
such questionable interpretations in a court of law would first require a company to be 
criminally indicted .  the company is left between the proverbial rock and a hard place 
with no real choice but to accept whatever fines, penalties, or other requirements pros-
ecutors choose to impose upon it”). 
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D.  Impact on Corporate Governance 
As we have seen, the wording of the FCPA is susceptible to 

more modest interpretations. For example, the Enforcement Agen-
cies could have interpreted the jurisdictional requirement to call for 
a substantial nexus to the United States, rather than mere usage of 
U.S. emails or a correspondent U.S. bank.  They could have inter-
preted “public official” to exclude employees of state-owned compa-
nies, which would have eliminated more than half of enforcement ac-
tions.  Perhaps most importantly, they could have actually prosecuted 
companies they believed were guilty, and declined to charge where 
they lacked evidence, rather than employing DPAs or NPAs, an ap-
proach that in many cases imposes the burden on shareholders, rather 
than the perpetrators or even company management.46 

Instead, however, the Enforcement Agencies have applied the 
FCPA aggressively, resulting in a statute that, in practice, reaches 
almost any corrupt payment made by a person, company, or their 
agent or subsidiary, with any connection to the United States, no mat-
ter how slight, or by anyone who conspires with or aids  and  abets  in  
the  making  of  such  a  payment,  if  that  payment  is  made  to  any 
government official, or any employee of any state-owned company, 
or anyone who works in a nationalized sector.  Given the Hobson’s 
choice of either acquiescing to the Enforcement Agencies’ interpreta-
tions via settlement, or facing a criminal trial, risk-averse companies 
unanimously choose the former. 

The aggressive enforcement of the FCPA has had a dramatic ef-
fect on corporate governance.   In particular, the threat of penalties 
and criminal liability has motivated companies to establish anti-
corruption policies and procedures, which are now key components 
of a  modern-day corporate governance requiem. 

A contemporary anti-corruption compliance policy might require 
that: 

(1) payments  to  offshore  entities  be  restricted  or  sub-
ject  to  special  approvals, particularly where a foreign 
government or SOE is insisting upon the payment; 

 
 46. See MacDonald, supra note 41, at 421-22. 
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(2) contract prices and even profit margins be subject to au-
diting and review to ensure prices are not inflated to provide 
funding for slush funds or kickbacks; 
(3) agents and distributors be investigated and subjected 
to background and credit checks in an attempt to root out 
conflicts of interest and self-dealing; 
(4) interactions  with  government  officials  or  employees  
of  state-owned  entities  be formalized, and meetings rec-
orded; 
(5) company contracts be modified to require both sides not 
to engage in any conduct that constitutes corruption; 
(6) the books and records of suppliers and distributors be 
reviewed to ensure all payments are properly recorded; 
(7) detailed policies be created specifying what gifts, if 
any, may be given to clients, and what amount of enter-
tainment may be paid for; 
(8) contracts at the subsidiary level be routinely reviewed, 
with any common corruption red flags, such as payments to 
offshore accounts or “consultants,” receiving additional 
scrutiny; and 
(9) financial statements at both the subsidiary and corporate 
level be routinely audited to ensure payments are properly 
reflected. 

These are merely some of the many policies and procedures 
that companies put in place in order to forestall corruption.  Many 
multilateral entities and non-governmental organizations now pub-
lish guidelines and best practices regarding such procedures.47 

All this compliance comes at a high cost, to say nothing of the 
cost of conducting an FCPA compliance overhaul at the behest of the 

 
 47. See, e.g., OECD, Good Practice Guidance on Internal Controls, Ethics and Compli-

ance (Feb. 18, 2010), available at http://www.oecd.org/investment/anti-bribery/anti-
briberyconvention/44884389.pdf; TRANSPARENCY INTERNATIONAL, BUSINESS 
PRINCIPLES FOR COUNTERING BRIBERY (2nd ed. 2009), available at 
http://archive.transparency.org/global_priorities/private_sector/business_principles; 
UK MINISTRY OF JUSTICE, THE BRIBERY ACT 2010: GUIDANCE ABOUT PROCEDURES 
WHICH RELEVANT COMMERCIAL ORGANISATIONS CAN PUT INTO PLACE TO PREVENT 
PERSONS ASSOCIATED WITH THEM FROM BRIBING (Mar. 30, 2011), available at 
https://www.justice.gov.uk/downloads/legislation/bribery-act-2010-guidance.pdf. 
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Enforcement Agencies.48  There are some who suggest that compli-
ance costs exceed the level of deterrence actually achieved.  Indeed, 
the requirements above have spawned an entirely new industry, 
sometimes derisively referred to as “FCPA Inc.,” consisting of law-
yers, auditors, forensic investigators, and compliance executives 
whose jobs are devoted to policing compliance with the new anti-
corruption regimes. 

However, it is also generally conceded that the threat of en-
forcement actions, and indeed of criminal liability, has contributed to 
a dramatic rise in the level of awareness regarding corruption. More-
over, as discussed in the next section, the FCPA and the OECD Con-
vention served as the foundation of the treaties and conventions that 
would create the “roadmap” for fighting corruption around the 
globe. 

II. THE MAP: TREATIES AND CONVENTIONS FOR 
COMBATING CORRUPTION 
While the FCPA has been the dominant anti-corruption statute 

over the past several decades, it is far from the only development in 
anti-corruption law.  To the contrary, in parallel with the rise of the 
FCPA, the past twenty years have seen a barrage of legislation, trea-
ties, conventions, guidelines and other instruments designed to 
eliminate corruption.   These include inter alia the 1996 OAS Inter-
American Convention Against Corruption; the 1997 OECD Conven-
tion on Combating Bribery of Foreign Public Officials in Internation-
al Business Transactions; the 1999 Council of Europe Criminal Law 
and Civil Law Conventions on Corruption; the 2003 United Nations 
Convention Against Corruption (UNCAC); a n d  the 2 0 0 3  Afri-
can Union Convention on Preventing and Combating Corruption 
(AU Convention) (collectively, “the Instruments”).49 
 
 48. See Samuel Rubenfield, Avon Begins FCPA Settlement Talks, WALL ST. J. (Aug 1, 

2012, 11:21AM) (reporting that Avon spent $280 million investigating allegations of 
bribery in China and around the world) http://blogs.wsj.com/corruption-
currents/2012/08/01/avon-begins-fcpa-settlement-talks/ (last visited Feb. 11, 2014). 

 49. OAS Inter-American Convention Against Corruption, Mar. 29, 1996, B-58; Conven-
tion on Combating Bribery of Foreign Public Officials in International Business 
Transactions, OECD, Nov. 21, 1997 [hereinafter OECD Convention]; Council of Eu-
rope Criminal Law Convention on Corruption, Jan. 1, 1999, E.T.S. 173; Civil Law 
Convention on Corruption, Nov. 4, 1999, E.T.S. 174; United Nations Convention 
Against Corruption, 2349 U.N.T.S. 41 [hereinafter UNCAC]; African Union Conven-
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As of 2014, these Instruments cover most of the countries in 
world, with many nations being party to  multiple  instruments.  For 
example, UNCAC boasts 140 signatories and 170 state parties;50  all 
34 of the members of the OECD are state parties to the OECD 
Convention, along with six other countries that are not OECD mem-
bers: Argentina, Brazil, Bulgaria, Columbia, Russia and South Afri-
ca;51  and the AU Convention has been signed by 48 African coun-
tries, and ratified by 34 of those countries.52 

The Instruments represent a global consensus on the ills associ-
ated with corruption and the necessary mechanisms for combating the 
problem.  Taken together, t h e y  represent a  “roadmap” for fighting 
corruption. 

A.  Anti-corruption Laws 
A primary purpose of each of the Instruments, and a key aspect 

of the roadmap, is the definition and criminalization of the offense of 
“corruption.”  Although the definitions of “corruption” vary slightly, 
they are all fundamentally similar to the o f f e n s e  o f  bribery 
under the FCPA: the offering, giving or receiving of anything of val-
ue in order to improperly influence the actions of another party, usu-
ally a public official.53 
 

tion on Preventing and Combating Corruption, adopted Jul. 11, 2003, 2860 U.N.T.S. 
50008 (entered into force Aug. 5, 2006) [hereinafter AU Convention],. In addition to 
the treatises and conventions referenced above, there is considerable “soft law” on cor-
ruption.  See WORLD BANK, WORLD BANK GROUP INTEGRITY COMPLIANCE GUIDELINES 
(Feb. 1, 2011), available at 
http://siteresources.worldbank.org/INTDOII/Resources/IntegrityComplianceGuideline
s_2_1_11web.pdf; TRANSPARENCY INTERNATIONAL, supra note 45.  There are also sec-
tor-specific initiatives.  See What is the EITI? EXTRACTIVE INDUSTRIES TRANSPARENCY 
INITIATIVE, available at https://eiti.org/eiti. 

 50. United Nations Convention Against Corruption: Signature and Ratification Status as 
of 1 April 2015, UNITED NATIONS OFFICE OF DRUGS AND CRIME [UNODC] (Apr. 1, 
2015) [hereinafter Signatories to the UNCAC], 
http://www.unodc.org/unodc/en/treaties/CAC/signatories.html.  

 51. OECD Convention Ratification Status, supra note 6. 
 52. List of Countries Which have Signed, Ratified/Acceded to the OAU Convention on the 

Combating and Prevention of Terrorism, AFRICAN UNION (Feb. 21, 2013), 
http://www.au.int/en/sites/default/files/Convention%20on%20Terrorism.pdf (last visit-
ed Jan. 21, 2014) [hereinafter AU Convention Signatories]. 

 53. FCPA, 15 U.S.C. §78dd-1(a); UNCAC 2349 U.N.T.S. 41, art. 15(a), (b) (requiring 
signatories to adopt legislation criminalizing “the promise, offering or giving, to a pub-
lic official, directly or indirectly, of an undue advantage .  in order that the official act 
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However, the Instruments broaden the scope of “corruption” 
significantly in comparison.   For example, while the FCPA o n -
l y  prohibits “active” bribery – the offering or payment of bribes – 
the Instruments also criminalize passive bribery – the solicitation or 
receipt of bribes.54    Similarly, while the FCPA applies only to brib-
ery of public officials, the Instruments, with the exception of the 
OECD Convention, apply to bribery in both the public and the pri-
vate sector.55   The Instruments also require state parties to criminal-
ize the possession, concealment, and laundering of the proceeds of 
corruption,56  and create the offense of “illicit enrichment,” which 
puts the burden on a government official to show that his or her 
wealth was acquired legitimately.57 

The Instruments call for state parties to pass ancillary legislation 
and make modifications t o  c r i m i n a l  procedure to assist with 
t h e  prosecution of corruption as well, such as the protection of 
witnesses from retaliation or intimidation,58 and whistle-blowers 

 
or refrain from acting in the exercise of his or her official duties”  as well as the solici-
tation or acceptance by a public official of the same); AU Convention, 28600 U.N.T.S. 
50008, art. 4(1)(a), (b) (prohibiting the “solicitation or acceptance .  by a public official 
or any other person, of any goods of monetary value, or other benefit .  in exchange 
for any act or omission in the performance of his or her public functions” as well as the 
offering or granting of same to a public official); OECD Convention art. 1(1). 

 54. Id.; South African Development Community Protocol Against Corruption art. 1(a), 
adopted Aug. 14, 2001 (entered into force July 6, 2005) [hereinafter SADC Protocol]. 

 55. E.g., AU Convention, supra note 47, at art 4(1)(a), (b), (e); UNCAC, supra note 47, 
art. 7,12, 21; SADC Protocol, supra note 52, at art. 1(e). 

 56. See, e.g., SADC Protocol, supra note 52, at art. 3(g); AU Convention, supra note 47, at 
art. 4(1)(h); UNCAC, supra note 47, at art. 14(1), 23(1), 52 (addressing “measures to 
prevent money-laundering,” prohibiting the “laundering of proceeds of crime,” and 
“governing the prevention and detection of transfers of proceeds of crime”). 

 57. See, e.g., AU Convention, 28600 U.N.T.S. 50008, art. 4(1)(g); UNCAC, 2349 
U.N.T.S. 41, art. 20 (providing that state parties must consider establishing illicit en-
richment as a criminal offence, and defining it as “a significant increase in the assets of 
a public official that he or she cannot reasonably explain in relation to his or her lawful 
income”). 

 58. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 32(1) (requiring each state party to “provide 
effective protection from potential retaliation or intimidation for witnesses and experts 
who give testimony”); AU Convention, supra note 47, at art. 5(5) (requiring state par-
ties to undertake to “adopt legislative and other measures to protect informants and 
witnesses in corruption and related offences, including protection of their identities”). 
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from reprisals.59    State parties must also recognize inchoate crimes 
such as attempt, conspiracy, and aiding and abetting corruption.60 

Additionally, the Instruments provide state parties with expan-
sive jurisdiction over corruption.  For example, aside from jurisdic-
tion over corruption committed in its territory, UNCAC also allows 
jurisdiction where the offense is committed by or against a state party 
national, or a “stateless person who has his or her habitual residence 
in [state party] territory.”61  The AU Convention goes further still, 
and permits jurisdiction “when the offence, although committed out-
side its jurisdiction, affects, in the view of the state concerned, its vi-
tal interests or the deleterious or harmful consequence or effects of 
such offences impact on the state party.”62   Each of the instruments 
also specifies that jurisdiction lies as against legal persons as well as 
natural persons.63 

B.  Institutions 
As a second component of the roadmap, the Instruments require 

state parties to establish institutions for investigating and prosecuting 
corruption.  For instance, the AU Convention directs state parties to 
“establish, maintain and strengthen independent national anti-

 
 59. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 33 (providing that each state party must con-

sider incorporating “measures to provide protection against any unjustified treatment 
for any person who reports in good faith and on reasonable grounds .  any facts con-
cerning offences established in accordance with [UNCAC]”); AU Convention, 28600 
U.N.T.S. 50008, art. 5(6) (requiring state parties to “adopt measures that ensure citi-
zens report instances of corruption without fear of consequent reprisals”). 

 
 
 
 
 60. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 27(1) (requiring prohibition of “participation 

in any capacity such as an accomplice, assistant or instigator”); SADC Protocol art. 
3(1)(h) (defining “acts of corruption” to include “participation as a principal, co-
principal, agent, instigator, accomplice, or accessory after the fact .  or attempted 
commission of, in any collaboration or conspiracy to commit [corruption]”); AU Con-
vention, 28600 U.N.T.S. 50008, art. 4(1)(i) (outlawing attempted corruption as well as 
any participation including being an agent, accomplice, instigator, co-conspirator). 

 61. UNCAC, 2349 U.N.T.S. 41, art. 42(2). 
 62. AU Convention, 28600 U.N.T.S. 50008, art. 13(1)(d). 
 63. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 26 (requiring state parties to establish the 

liability of legal persons for acts of corruption). 
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corruption authorities or agencies.”64  State parties may either create 
a single anti-corruption agency or divide the task among multiple 
entities; however, the institution(s) must be sufficiently independent 
to perform its function without fear of interference by the executive 
branch or legislature.65 

The Instruments also require that these institutions be given the 
necessary powers, including the authority to freeze and seize the 
fruits of corruption.  For example, the AU Convention provides that 
each state party shall adopt measures to enable its authorities to 
“search, identify, trace, administer and freeze or seize the instrumen-
talities and proceeds of corruption pending a final judgment,” and to 
enable “confiscation of proceeds or property, the value of which cor-
responds to that of such proceeds, derived, from offences established 
in accordance with this convention.”66 

C.  Public Administration 
A third component of the roadmap requires state parties to make 

affirmative commitments regarding government administration.  This 
includes agreeing to adopt a system of accounting, which tracks and 
accurately reflects the expenditure of public funds.  The AU Con-
vention, for instance, requires state parties to adopt legislation to 
“create, maintain and strengthen internal accounting, auditing and 
follow-up systems, in particular, in the public income, custom and 
tax receipts . . . and management of public goods and services.”67 

 
 64. See, e.g., AU Convention, 28600 U.N.T.S. 50008, art. 5(3); SADC Protocol art. 

4(1)(g) (requiring parties to create and maintain “institutions responsible for imple-
menting mechanisms for preventing, detecting, punishing and eradicating corruption”); 
UNCAC, 2349 U.N.T.S. 41, art. 6(2) (requiring state parties to grant enforcement insti-
tutions “the necessary independence .  to enable the body or bodies to carry out its or 
their functions effectively and free from any undue influence”). 

 65. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 6(1), (2) (requiring parties to ensure the ex-
istence of a body or bodies to investigate and prosecute corruption). 

 66. See, e.g., AU Convention, 28600 U.N.T.S. 50008, art. 16(1), (2); SADC Protocol art 
8(1) (requiring state parties to adopt measures to enable “confiscation of proceeds de-
rived from offences established in accordance with this Protocol, or property the value 
of which corresponds to that of such proceeds; and its competent authorities to identi-
fy, trace and freeze or seize proceeds, property or instrumentalities for the purpose of 
eventual confiscation”). 

 67. See, e.g., AU Convention, 28600 U.N.T.S. 50008, art. 5(4); UNCAC, 2349 U.N.T.S. 
41, art. 9(2) (requiring that each party shall “promote transparency and accountability 
in the management of public finances” such as adopting a national budget, reporting on 
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This component also encompasses open and transparent pro-
curement of goods and services. T h e  UNCAC in particular em-
phasizes the importance of procurement, obligating state parties to 
“establish appropriate systems of procurement, based on transparen-
cy, competition and objective criteria in decision-making,”68 and that 
such systems must address distribution of information relating to 
tenders, conditions for participation, criteria for evaluating bids, 
and an effective system of review and appeal.69 

Finally, the Instruments require state parties to hold gov-
ernment officials to a code of conduct or other similar standards.  
The UNCAC states that state parties shall “endeavor to apply . . . 
codes or standards of conduct for the correct, honorable and proper 
performance of public functions,” and provides for other aspects such 
as disclosure of conflicts of interest and disciplinary measures for vi-
olators.70   These codes are not set forth in the Instruments them-

 
revenue and expenditure, and adopting a “system of accounting and auditing standards 
and related oversight”). 

 68. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 9(1); SADC Protocol art. 4(1)(b) (stating 
that state parties will “create, maintain and strengthen systems of hiring and procure-
ment of goods and services that ensure the transparency, equity and efficiency of such 
systems”). 

 69. UNCAC, 2349 U.N.T.S. 41, art. 9(1)(a)-(e).  The importance of procurement is also 
addressed in an entirely separate set of instruments. See, e.g., OECD, Principles for In-
tegrity in Public Procurement (2009), available at 
http://www.oecd.org/gov/ethics/48994520.pdf; United Nations Commission on Inter-
national Trade Law (UNCITRAL), Model Law on Public Procurement (2014); World 
Trade Organization (WTO), Agreement on Government Procurement (1994), available at 
https://www.wto.org/english/docs_e/legal_e/gpr-94_e.pdf. Most jurisdictions also pro-
vide for debarment of bidders convicted of fraudulent offences.  See, e.g., Council Di-
rective 2004/18 of the European Parliament and of the Council of 31 March 2004 on 
the Coordination of Procedures for the Award of Public Works Contracts, Public Sup-
ply Contracts and Public Service Contracts, art. 45, 2004 O.J. (L 134), available at: 
http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32004L0018&from=EN; World Bank, Guide-
lines, Procurement of Goods, Works, and Non-Consulting Services, Under IBRD 
Loans and IDA Credits and Grants, by World Bank Borrowers, art. 1.16 (2011), avail-
able at http://siteresources.worldbank.org/INTPROCUREMENT/Resources/278019-
1308067833011/Procurement_GLs_English_Final_Jan2011.pdf; UNCITRAL Model 
Law on Public Procurement, art 21 (2014). 

 70. UNCAC, 2349 U.N.T.S. 41, art. 8; see also, e.g., SADC Protocol art. 4(1)(a) (provid-
ing that each party will create, maintain and strengthen “standards of conduct for the 
correct, honourable and proper fulfillment of public functions as well as mechanisms to 
enforce those standards”); AU Convention, 28600 U.N.T.S. 50008, art. 7(2) (providing 
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selves, but have the effect of imposing fiduciary duties on public 
servants vis-à-vis the state and state funds. 

D.  International Cooperation 
The fourth key aspect of the anti-corruption roadmap is interna-

tional cooperation.  This reflects the fact that many crimes related 
to corruption are international in nature; involve multinational cor-
porations, and offshore entities and accounts; and thus require coop-
eration between states.71  Accordingly, the Instruments provide that 
state parties will extradite persons suspected of committing corrup-
tion.   

The key provisions regarding extradition are: 1) corruption is 
deemed an extraditable offense under any existing treaties between 
state parties;72 2) corruption must be included as an extraditable of-
fence in any extradition treaty concluded between state parties in the 
future;73 3) if a party receives a request from another state party with 
which it does not have an extradition treaty, the Instrument may serve 
as the legal basis for extradition;74 and 4) if a state party refuses to 
extradite a person accused of corruption on the basis that the person 
is a national, it must prosecute the alleged offender itself and inform 
the requesting state party of the outcome.75 

State parties also agree to provide each other with legal assis-
tance in the investigation and prosecution of corruption.  This con-
sists of a general undertaking to provide the broadest possible meas-
ure of mutual legal assistance in the investigation and prosecution of 

 
for the creation of a committee to “establish a code of conduct and to monitor its im-
plementation, and sensitize and train public officials on matters of ethics”). 

  
71. See L. Song Richardson, Convicting the Innocent in International Transnational Cases, 

a Comparative International Institutional Approach to the Problem, 26 BERK. J. INT’L. 
LAW 62, 80-81 (2008) (discussing the difficultly of prosecuting international crime and 
the purpose of mutual legal assistance treaties). 

 72. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 44(4); AU Convention, 28600 U.N.T.S. 
50008, art. 15(2); SADC Protocol art. 9(2). 

 73. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 44(4); AU Convention, 28600 U.N.T.S. 
50008, art. 15(2); SADC Protocol, supra note 52, at art. 9(3). 

 74. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 44(5); SADC Protocol art. 9(4). 
 75. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 44(11); AU Convention, 28600 U.N.T.S. 

50008, art. 15(6); SADC Protocol, supra note 52, at art. 9(7). 
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corruption,76 as well as commitments to assist with specific tasks, 
such as service of legal documents, execution of searches and sei-
zures, examinations of objects and sites, identification or tracing of 
the proceeds and instrumentalities of crimes, and provision of 
bank, property and governmental records.77   State parties also 
agree not to invoke bank secrecy as a mechanism to resist providing 
information, including financial information.78 

In fact, mutual legal assistance is such an important part of the 
roadmap that, for any state parties to the UNCAC that do not have a 
such an agreement amongst themselves, the UNCAC functions as a 
legal basis for such assistance, and provides rules regarding inter alia 
when assistance should be rendered, t h e  transfer of persons, and 
the procedures for sending and responding to requests.79  The 
UNCAC also provides for cooperation with regard to asset confisca-
tion, requiring state parties to “take such measures as may be neces-
sary to permit its competent authorities to give effect to an order of 

 
 76. See, e.g., UNCAC, 2349 U.N.T.S. 41, art. 46(1); SADC Protocol art. 10(1) (provid-

ing that “state parties shall afford one another the widest measure of mutual assis-
tance by processing requests from authorities that have the power to investigate or 
prosecute the acts of corruption described in the Protocol); AU Convention, 28600 
U.N.T.S. 50008, art. 18(1) (requiring the parties to provide each other with  “the 
greatest possible technical cooperation and assistance in dealing immediately with re-
quests form authorities that are empowered by virtue of their national laws to prevent, 
detect, investigate and punish acts of corruption and related offences”). 

 
 77. See, e.g.,UNCAC, 2349 U.N.T.S. 41, art. 46(3); SADC Protocol art. 10(1)-(2) (pro-

vide that state parties will assist one another to “obtain evidence and take other nec-
essary action to facilitate legal proceedings and measures regarding the investigation 
or prosecution of acts of corruption” as well as “the broadest possible measure of as-
sistance in the identification, tracing, freeing, seizure and confiscation of property, in-
strumentalities or proceeds obtained, derived from or used in the commission of of-
fences established in accordance with this protocol”). 

 78. See, e.g., SADC, 2349 U.N.T.S. 41, art. 8(2), (3) (providing that each state party shall 
“empower its courts or other competent authorities to order that bank, financial or 
commercial records be made available or be seized and shall not invoke bank secrecy 
as a basis for refusal to provide assistance” [to a requesting state party]); AU Conven-
tion, 28600 U.N.T.S. 50008, art. 17(1), (3) (requiring that each state party shall adopt 
such measures as are necessary to “empower its courts or other competent authorities 
to order the confiscation or seizure of banking, financial or commercial documents 
with a view to implementation of this convention” and that “state parties shall not in-
voke banking secrecy to justify their refusal to cooperate with regard to acts of corrup-
tion and related offences by virtue of this Convention”). 

 79. UNCAC, 2349 U.N.T.S. 41, art. 46(9)-(29). 
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confiscation issued by a court of another state party,”80 and to “take 
such measures as would permit its competent authorities to freeze or 
seize property upon a freezing or seizure order issued by a court or 
competent authority of a requesting state party that provides a rea-
sonable basis [for such action].”81 

 

E.  Access to Information 
The final aspect of the roadmap goes beyond the immediate 

conduct of the participants in corrupt activities, and touches on the 
rights of members of society vis-à-vis acts of corruption.  Among the 
most important of these is the right of access to information regarding 
corruption cases for citizens and the media. 

In support of this right, the AU Convention provides that 
“each state party shall adopt such legislative and other measures to 
give effect to the right of access to any information that is required to 
assist in the fight against corruption and related offen[s]es,”82 and 
that each state party undertakes to “ensure that the Media is given ac-
cess to information in cases of corruption and related offen[s]es.”83  
The South African Development Community Protocol (“SADC Pro-
tocol”) provides that state parties will “create, maintain and strength-
en . . . mechanisms to encourage participation by the media, civil so-
ciety and non-governmental organizations in efforts to prevent 
corruption.”84  In addition to affording access to information for citi-

 
 80. Id. at art. 54(2). 
 81. Id.  The AU Convention also provides that state parties should hand over to one an-

other any objects required by a requesting party as evidence of the offence of corrup-
tion or which has been acquired as a result of the offence for which extradition is re-
quested and which, at the time of arrest, is found in the possession of the persons. AU 
Convention, 28600 U.N.T.S. 50008, art. 16(2). 

 82. AU Convention, 28600 U.N.T.S. 50008, art. 9.  UNCAC requires that each state party 
will “take such measures as may be necessary to enhance transparency in its public 
administration” including “adopting procedures or regulations allowing members of 
the general public to obtain, where appropriate, information on the organization, func-
tioning and decision-making processes of its public administration”.  UNCAC, 2349 
U.N.T.S. 41, art. 10(a). 

 83. AU Convention, 28600 U.N.T.S. 50008, art. 12(4). 
 84. SADC Protocol art 4(i); see also UNCAC, 2349 U.N.T.S. 41, art 13(1)(b), (d) (requir-

ing state parties to by taking measures such as “ensuring that the public has effective 
access to information” and “respecting, promoting and protecting the freedom to seek, 
receive, publish and disseminate information concerning corruption”). 
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zens and the media, the Instruments also require state parties to take 
steps to encourage the involvement of civil society and non-
governmental organizations in the fight against corruption.85 

The roadmap goes well beyond the FCPA’s prohibition on brib-
ery of foreign officials.  By agreeing to the Instruments, state parties 
not only agree to criminalize bribery of foreign officials, but also to 
outlaw both active and passive corruption in both the public and pri-
vate sectors, create politically independent enforcement institutions, 
manage and account for public funds appropriately, require public 
servants to abide by codes of ethics, protect witnesses from intimida-
tion and whistle-blowers from reprisals, adopt transparent public 
procurement systems, allow access to information to citizens and 
the media, and cooperate with other nations in investigating and 
prosecuting corruption. 

In short, the roadmap represents a modern consensus that, where 
society operates on the principles of transparency, competition, 
fairness, and accountability, and where those principles are embod-
ied in the laws and institutions governing public sector business, cor-
ruption will not thrive.  Given that most of the countries in the world 
have become parties to the Instruments, one might expect that if 
countries are able to successfully implement the roadmap, they will 
be successful in the fight against corruption. 

The remainder of this paper analyzes whether this holds true, us-
ing South Africa as a lens through which to determine whether suc-
cess in implementation of the anti-corruption roadmap translates to 
success in the fight against corruption.  

III.   SOUTH AFRICA FOLLOWS THE MAP 
South Africa is the second largest economy in Africa, with 

GDP of $400 billion.  It emerged from apartheid and into independ-
ence in 1994 with the passage of a new and progressive constitu-
tion,86 followed by a spate of generally progressive legislation de-

 
 85. UNCAC, 2349 U.N.T.S. 41, art 13(1) (requiring state parties to “promote the active 

participation of individuals and groups outside the public sector, such as civil society, 
non-governmental organizations and community based organizations, in the prevention 
of and the fight against corruption”). 

 86. See Adrien Wing, The South African Constitution as a Role Model for the United 
States, 24 HARV. BLACKLETTER L.J. 73, 79 (2008) (calling for the United States to 
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signed to undo the apartheid legacy, and inculcate values such as 
freedom and transparency into the fabric of the nation.   A consti-
tutional democracy, South Africa is governed by the President, cur-
rently Jacob Zuma, and the Parliament.  There are multiple political 
parties; however, since 1994 the African National Congress, the polit-
ical party that successfully resisted and eventually ousted the apart-
heid regime, has dominated Parliament. 

South Africa has been an avid participant in the conventions and 
treaties opposing corruption.  It has signed and ratified a majority of 
the Instruments, including the UNCAC,87 the AU Convention,88 and 
the SADC Protocol.89  It has even acceded to the OECD Convention, 
thought it is not a member of the OECD.90  In short, South Africa 
has followed the anti-corruption roadmap to the letter. 

A.  Criminalization of Corruption in South Africa  
South Africa criminalized corruption with the passage of the 

Prevention and Combating of Corruption Act No. 12 of 2004 
(“PCCA”).  The PCCA creates the general offense of “corruption,” 
which consists of offering, giving or receiving gratification, or 
agreeing to offer, give or receive gratification, in order to act, or in-
fluence another to act, in a manner that is dishonest, an abuse of au-
thority or a violation of legal duties.91 

The PCCA also creates additional offenses, such as corrup-
tion in relation to specific persons (e.g., judges, elected officials),92 
corruption in connection with an employment relationship,93  and 
corruption in connection with a contract or tender.94  Additionally, 
 

“consider passing an amendment reinventing our equality clause along the lines of the 
South African equality clause”). 

 87. South Africa signed the UNCAC on December 9, 2003, and ratified it on November 
22, 2004. See Signatories to the UNCAC, supra note 48. 

 88. South Africa signed the AU Convention in March of 2004 and ratified it in November 
2005. See AU Convention Signatories, supra note 50. 

 89. SADC Protocol. 
 90. South Africa is not a member of the OECD, but nonetheless acceded to the OECD an-

ticorruption convention on 19 June 2007. It is the only African country to have done 
so.  See OECD Convention Ratification Status, supra note 49. 

 91. Prevention and Combating of Corrupt Activities Act 12 of 2004 § 3. (S. Afr.) [herein-
after PCCA]. 

 92. Id. at §§ 4-9. 
 93. Id. at § 10. 
 94. Id. at § 12, 13. 
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persons in positions of authority who know of or suspect such of-
fenses are required to report them to the police.95   The scope of 
the PCCA is not limited to active bribery of foreign officials, but 
rather applies to “any person,” and includes passive bribery.  It also 
provides that attempt, inducement, aiding and abetting, and conspira-
cy to commit the corruption are punishable to the same extent as the 
underlying offense.96 

With respect to jurisdiction, the PCCA provides that, even if the 
alleged offense occurred outside South Africa, South African 
courts have jurisdiction “if the person to be charged is a citizen, is 
ordinarily a resident, or was arrested in South Africa.”  Furthermore, 
any act committed outside South Africa that is an offense under the 
PCCA is “deemed to have been committed also in the Republic” if it 
affects a public body, business, or person in the Republic, and the al-
leged perpetrator is in South Africa and is not extradited.97 

South Africa has also passed the requisite legislation to support 
and strengthen its anti-corruption efforts.  This includes the Protect-
ed Disclosures Act No. 26 of 2000, which protects whistle-blowers 
from “occupational detriment,” such as being fired, transferred, 
disciplined or denied promotion; the Witness Protection Act No. 
112 of 1998, which provides for the protection of witnesses 
who reasonably believe their safety is threatened; the Prevention of 
Organized Crime Act No. 121 of 1998, which provides for seizure 
of assets and the proceeds of criminal activity after, and in some cas-
es before, conviction of corruption-related offences; and the Financial 
Intelligence Centre Act No. 38 of 2001, which provides that bank 
secrecy is not a valid reason to refuse to share financial records 
related to a criminal investigation. 

B.  South Africa’s Anti-corruption Institutions 
As recommended by the roadmap, and required by the Instru-

ments, South Africa has also established independent institutions to 

 
 95. Id. at § 32. 
 96. Id. at § 20, 21.  South Africa has not separately criminalized an offense of “illicit en-

richment”, but the PCCA permits the NPA to seek permission to investigate based on a 
showing that a person maintains a standard of living that is above his or her income or 
assets.  See Id. at § 23. 

 97. Id. at §§ 35(1), (2). 
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enforce its anti-corruption laws.  Rather than a single overarching in-
stitution, the tasks are divided amongst a number of entities. 

Prosecution of corruption is handled exclusively by the Na-
tional Prosecution Authority (NPA), which, per section 179 of the 
Constitution and the National Prosecuting Authority Act 32 of 1998 
(NPA Act), is the only entity that can bring criminal proceedings.98  
The Constitution requires national legislation to ensure the NPA ex-
ercises its function “without fear, favor or prejudice,”99 and the NPA 
Act accordingly provides that the head of the NPA holds office for a 
ten-year term,100 can only be dismissed for misconduct, ill-health, in-
capacity or unfitness,101 and must be paid as much or more than a 
High Court Judge.102 

However, the independence of the NPA is not without limits.  
The Constitution also states that the head of the NPA is appointed 
by the President,103 that final responsibility for the NPA lies with 
“the Cabinet member responsible for the administration of jus-
tice,”104 and that the prosecution policy must be determined by the 
head of the NPA “with the concurrence of the Cabinet Member re-
sponsible for the administration of justice.”105   Although the head of 
the NPA can only be dismissed on certain grounds, the NPA Act al-
lows the President to provisionally suspend the head of the NPA 
without pay pending an inquiry into his or her alleged misconduct, ill 
health, incapacity or lack of fitness.106 

A specialized investigative unit principally carries out investiga-
tion of corruption in South Africa.  Until 2007, this unit, known at 
the time as the Directorate for Special Operations (“DSO”) or the 
“Scorpions,” was situated within the NPA and mandated to combat 

 
 98. S. AFR. CONST., 1996, § 179; National Prosecuting Authority (NPA) Act 32 of 1998 

sec. 2 (S. Afr.). 
 99. S. AFR. CONST., § 179(4). 
 100. NPA Act 32 of 1998 § 12(1). 
 101. Id. at § 12(8)(a)(i-ii). 
 102. Id. at § 17(1)(a). 
 103. S. AFR. CONST., § 179(1)(a); NPA Act 32 of 1998 § 10. 
 104. S. AFR. CONST., § 179(6). 
 105. S. AFR. CONST., § 179(5)(a). 
 106. NPA Act 32 of 1998 § 12(6)(a). 
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“top priority crime” including corruption.107  However, in 2007 the 
Scorpions were replaced by the Directorate of Priority Crime In-
vestigation (“DPCI”), or the “Hawks,” a unit situated within the 
South African Police Service (SAPS), which is also independently 
mandated to investigate crimes including “serious corruption.”108  As 
a consequence, investigation of corruption now falls primarily within 
the ambit of SAPS.109 

Two other institutions, the Public Protector and the Auditor 
General, are also prominently involved in the fight against corrup-
tion.110  The Public Protector, established per section 181(a) and 182 
of the Constitution, and the Public Protector Act No. 23 of 1994, op-
erates as a kind of ombudsman; the office is competent to investigate 
maladministration, abuse of power, unlawful enrichment in con-
nection with public administration, and the improper or dishonest 
acts or offences addressed by the PCCA.111  The Auditor General, 
established per section 181(e) and 188 of the Constitution, functions 
as the external auditor for government institutions and accountant for 
public funds.112  Both are constitutionally required to be “independ-
ent, and subject only to the Constitution and the law,” and to “exer-
cise their powers and perform their functions without fear, favor or 
prejudice.”113 

 
 107. The DSO was established by section 7(1)(a) of the NPA Act.  NPA Act 32 of 1998 § 

7(1)(a); PEDRO GOMES PEREIRA, ET AL., BASEL INST. ON GOVERNANCE, SOUTH AFRICAN 
ANTI-CORRUPTION ARCHITECTURE 5, 37 (2012). 

 108. PEREIRA, supra note 105, at 5, 40.  SAPS is governed by the SAPS Act 68 of 1995, the 
SAPS Amendment Act of 2008 and the SAPS Amendment Act of 2012, which says 
that SAPS can investigate crimes, including corruption.  South Africa Police Service 
Act 68 of 1995 (S. Afr.); South Africa Police Service Act 68 of 2008 (S. Afr.); South 
Africa Police Service Amendment Act 10 of 2012 (S. Afr.). 

  
 
 
109. The Hawks are overseen by a ministerial committee responsible for determining poli-

cy in terms of which they operate, identifying “priority offences,” and setting forth 
policy guidelines.  The President appoints the National Commissioner of SAPS. South 
Africa Police Service Act 68 of 1995; South Africa Police Service Amendment Act 57 
of 2008; South Africa Police Service Amendment Act 10 of 2012. 

 110. S. AFR. CONST., §181(1)(a), (e). 
 111. Public Protector Act 23 of 1994 § 6(4)(i)-(iv) (S. Afr.). 
 112. S. AFR. CONST., §188. 
 113. S. AFR. CONST., §181(2). 



2 THE MAP IS NOT THE TERRITORY.DOCX (DO NOT DELETE) 12/18/15  3:26 PM 

The Map is Not the Territory  Vol. III, No. II 

 61 

South Africa further has a bevy of commissions and other 
bodies that are also tasked with combating corruption in one manner 
or another. These include: 

(1) the  Special  Investigation Unit  (SIU), a  body that 
conducts  investigations  into corruption and has the pow-
er to search, seize, interrogate and issue subpoenas, but only 
when mandated to do so by Presidential Proclamation;114 
(2) the Asset Forfeiture  Unit  (AFU),  a  body  within  the  
NPA  that  is  charged  with enforcing the provisions of the 
Prevention of Organized Crime Act No. 121 of 1998, which 
permit the seizure of the proceeds of unlawful activity; 
(3) the National Anti-Corruption Forum (NACF), an entity 
that includes representatives from both government and 
civil society and that evaluates progress and challenges in 
the fight against corruption;115 
(4) the Special Anti-Corruption Unit (SACU), a body estab-
lished to assist with the fight against corruption in the pub-
lic service;116 
(5) the  Anti-Corruption  Coordinating  Committee  
(ACCC),  a  body  created  by  the legislature and tasked 
with implementing the “Public Service Anti-Corruption 
Strategy” adopted by the Cabinet in 2002;117 
(6) the Anti-Corruption Inter-Ministerial Committee 
(ACIMC), an entity established in 2010 and tasked with 
ensuring coordination of the various efforts to combat cor-
ruption;118 and 
(7) the Anti-Corruption Task Team (ACTT), which is an ad-
visory team whose members include representatives from 

 
 114. See Prevention of Organized Crime Act 121 of 1998 (S. Afr.). 
 115. See Memorandum of Understanding: Establishment of the National Anti-Corruption 

Forum 1999, available at http://www.nacf.org.za/about-nacf/index.html. 
 116. See DPSA in the Media: Launch of the Special Anti-Corruption Unit, DEPARTMENT OF 

PUBLIC SERVICE AND ADMINISTRATION, REPUBLIC OF SOUTH AFRICA (Jan. 26, 2011). 
 117. Government: Perspectives on Anti-Corruption Initiatives in South Africa, NATIONAL 

ANTI-CORRUPTION FORUM [NACF], http://nacf.org.za/government/index.html. 
 118. Statement on the Cabinet Meeting Held on 18 November 2009 in Pretoria, INT’L 

RELATIONS AND COOPERATION (Nov. 18, 2009), 
http://www.dfa.gov.za/docs/2009/cabinet1120.html 
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other anticorruption entities, including SARS, the NPA, and 
the SIU.119 

Although the presence of so many commissions, units and com-
mittees with overlapping mandates can be bewildering, it cannot be 
said that South Africa lacks the requisite institutions to enforce its an-
ti-corruption laws. 

C.  Public Administration in South Africa 
In keeping with the third component of the roadmap, South 

Africa has passed legislation designed to regulate and ensure trans-
parency in the administration of public affairs.120  The principal piece 
of legislation is the Public Finance Management Act No. 1 of 1999 
(PFMA).121  Passed to give effect to sections 213 through 219 of the 
Constitution, which deal with the management of national finances, 
the PFMA is designed to ensure that revenue, expenditure, assets and 
liabilities are managed efficiently; to set out the responsibilities of 
persons in government entrusted with financial management; and to 
codify corporate governance principles, such as transparency and 
accountability.122 

In particular, the PFMA provides that each governmental 
agency or entity must have an “accounting officer”123  responsible 
for risk management, auditing, procurement, evaluation of major 
capital projects, revenue collection, prevention of irregular and fruit-
less and wasteful expenditure, safeguarding of public assets, and em-
ployee discipline.124  The accounting officer is also required to 
submit projections for revenue, expenditure and borrowing, keep 
 
 119. For an overview of South Africa’s anticorruption efforts, see the Conference of the 

State Parties to the United Nations Convention on Corruption, Implementation Review 
Group, Fourth Session, 27-31 May 2013. For a review of the various committees and 
task forces, see the Basil Institute on Governance, South Africa Anti-Corruption Archi-
tecture (2012), at paragraph 4.3. 

 120. Pub. Protector Act 23 of 1994 § 6(g) (S.Afr.). 
 121. Pub. Fin. Mgmt. Act 1 of 1999 (S. Afr.). 
 122. Pub. Fin. Mmt. Act (PFMA) 1 of 1999 § 2 (stating that the objective of the Act is to 

“secure transparency, accountability, and sound management of the revenue, expendi-
tures, assets and liabilities of the institutions to which this Act applies”). 

 123. For “public entities,” including state-owned companies, the “accounting officer” is re-
ferred to as the “accounting authority,” and the role is filled by the board of directors.  
Id. a § 36, 49. 

 124. Id. at §§ 38(1)(a)(i-iv), 38(1)(c)(i), 31(1)(c)(ii), 38(1)(d), 39(1)(h). 
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proper financial records, and prepare financial statements and sub-
mit those statements and an annual report to the Auditor General 
and Treasury.125   The PFMA also creates the offense of financial 
misconduct, requiring persons in positions of authority with 
knowledge of any such offense to report it to the Auditor General and 
National Treasury.126 

Public procurement in South Africa, as per the constitution, 
must be carried out in accordance with a system that is “fair, equi-
table, transparent, competitive and cost-effective.”127  The PFMA 
empowers the National Treasury to promulgate a regulatory frame-
work for a “procurement and provisioning system” that reflects those 
values,128 and Treasury in turn has issued regulations requiring the 
use of a competitive bidding process for most contracts and permit-
ting other procurement methods only in limited circumstances.129  
South Africa allows for debarment of contractors convicted of cor-
ruption,130 and requires Treasury approval for all aspects of procure-
ment involved in public-private partnerships.131 

Finally, the Constitution of South Africa states that “a high 
standard of ethics must be promoted and maintained” in the public 
services,132 and establishes the Public Service Commission (PSC) for 
this purpose.133  The PSC is empowered to investigate, “monitor and 
evaluate the organi[z]ation and administration and the personnel prac-
tices of the public service,”134 and is required to “exercise its powers 

 
 125. Id. at § 40. 
 126. Id, at §§ 81, 85(1). 
 127. S. AFR. CONST., § 217(1). 
 128. PFMA § 76(4)(c).  The PFMA also contains freestanding rules about procurement, 

such as requiring Ministerial approval before a public entity can acquire a “significant” 
asset, and requiring public entities to ensure that their procurement systems reflect the 
constitutional principles.  Id. at §§ 51, 54. 

 129. Treasury Practice Note 8 of 2007/2008, at 3.4.1 (requiring accounting officers / author-
ities to obtain competitive bids for all procurement above R 500 000); South Africa al-
so requires that public procurement be used to address past injustices in terms of the 
Preferential Procurement Policy Framework Act 5 of 2000 and implementing regula-
tions. 

 130. PCCA section 28(1)(a) and Treasury Regulation 16A9.1 to the PFMA. 
 131. Treasury Reg.: Issued in Terms of the Pub. Fin. Mgmt. Act of 2001 § 16.6 (2001) (S. 

Afr.) (requiring Treasury approval of procurement documents for any PPP). 
 132. S. AFR. CONST., §§ 195(1)(a), 196(1). 
 133. Id. at §196(1). 
 134. Id. at § 196(4)(b). 
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and perform its functions without fear, favor or prejudice.”135  The 
PSC was officially established under the Public Service Laws 
Amendment Act No. 47 of 1997, which promulgated the Code of 
Ethics in Public Service.  The Code sets forth standards of conduct 
for public officials, providing, for example, that public employees 
will put the public first and be faithful to the Republic and Consti-
tution.  With regard to corruption, the Code provides that a public 
employee “will recuse himself or herself from any official action or 
decision-making process which may result in improper personal 
gain . . . [and] shall report instances of fraud, corruption, nepotism, 
and maladministration prejudicial to the public interest to the ap-
propriate authorities.”136  There is also an Executive Ethics Code, 
published in the Executive Members’ Ethics Act No. 82 of 1998, 
which applies to Cabinet Members and Deputy Ministers, and pre-
vents them from acting in any way that is inconsistent with their po-
sition or “using their position or any information entrusted to them, to 
enrich themselves or improperly benefit any other person.”137 

D.  South Africa’s International Cooperation Commitments 
South Africa also has legislation in place addressing the fourth 

component of the roadmap: international cooperation with respect to 
corruption and related activity. 

Extradition is governed by the Extradition Act No. 67 of 1962, 
as amended by the Extradition Amendment Act No. 77 of 1996, 
which defines an extraditable offense as any offense that is punisha-
ble with a sentence of imprisonment for six months or more, both 
in South Africa and the requesting state.138  It empowers the Presi-
dent to enter into extradition agreements with other states, and pro-
vides that persons may be surrendered in accordance with terms of 
any such agreement, or in the  absence  of  such  an  agreement,  
with  Presidential  consent.  South Africa has executed extradition 
agreements with a number of states, including the United States, 
China, India, and Australia.  It is also a party to the SADC Protocol 
on Extradition, a multilateral agreement obliging state parties to ex-

 
 135. Id. at §196(2). 
 136. Pub. Serv. Comm’n Code of Conduct § 3.4 (S. Afr.). 
 137. Executive Members’ Ethics Bill § 2(2)(b)(iv) (1998) (S. Afr.). 
 138. Extradition Act 67 of 1962, § 1 (S. Afr.). 
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tradite any person within its jurisdiction wanted for an extraditable 
offense, defined as “offen[s]es that are punishable under the laws of 
both state parties by imprisonment . . . for a period of at least one 
year, or by a more severe penalty.”139 

In terms of legal assistance, South Africa has passed the Interna-
tional Cooperation in Criminal Matters Act No. 75 of 1996, which 
provides the framework for legal assistance, such as confiscation of 
the proceeds of crime and the transfer of evidence.140  It has exe-
cuted bilateral mutual legal assistance treaties with several countries, 
including the United States, Canada, Nigeria, France, India, China 
and Mozambique, and is party to multilateral agreements such as the 
SADC Protocol on Mutual Legal Assistance.141  Moreover, where 
South Africa does not have a mutual legal assistance agreement in 
place, the UNCAC itself may serve this function.142 

E.  Access to Information in South Africa 
The last component of the roadmap, the right to information, is 

addressed in section 32 of the Constitution, which states that “every-
one has the right of access to any information held by the state and 
any information that is held by another person and that is required for 
the exercise or protection of any rights.”143   Legislation giving effect 
to this constitutional decree was passed in the form of the Promotion 
of Access to Information Act No. 2 of 2000 (PAIA), the stated pur-
pose of which is to “foster a culture of transparency and account-
ability in public and private bodies by giving effect to the right of 
access to information,” and to “actively promote a society in which 
the people of South Africa have effective access to information to en-
able them to more fully exercise and protect all of their rights.”144   
Under PAIA, if a request for information complies with the proce-

 
 139. S. Afr. Dev. Cmty. Protocol on Extraditions §§ 2, 3. 
 140. Int’l Cooperation in Criminal Matters Act 75 of 1996 (S. Afr.). 
 141. S. Afr. Dev. Cmty. Protocol on Mutual Legal Assistance in Criminal Matters 2002 §§ 

2, 3. 
 142. UNCAC 2349 U.N.T.S. 41. 
 143. S. AFR. CONST., § 32. 
 144. Promotion of Access to Info. Act (PAIA) 2 of 2000, Preamble (S. Afr.). 
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dural requirements, and does not fall under certain limited exemp-
tions, the public body must provide the requested information.145 

PAIA has been successfully invoked in South Africa to compel 
recalcitrant government entities to provide information.  For exam-
ple, in SA Metal & Machinery Co v Transnet,146 the applicant sought 
records related to tender proceedings, and Transnet, the state-owned 
company responsible for transportation infrastructure, resisted on the 
basis that such information contained confidential and commercially 
sensitive information.  The court rejected those arguments, ordering 
the production of the records.   Similarly, in De Lange et al v 
Eskom,147  the applicant sought documents relating to the pricing 
formulas contained in long-term bulk electricity purchase agreements 
between Eskom, the  s t a t e -owned  e lec t r i c  u t i l i ty ,  and Billi-
ton.148  The court agreed that Eskom could normally withhold cer-
tain commercial information for fear of harm from disclosure, but 
nonetheless ordered the production of records as being in the public 
interest, an exception permitted in section 46 of PAIA.149 

From even this cursory review of South Africa’s legal frame-
work for combating corruption, it is clear that South Africa has 
complied with the roadmap.  It has a thorough and far-reaching an-
ti-corruption statute in the PCCA, as well as the requisite ancillary 
laws and procedural rules; it has a comprehensive set of institutions 
focused on fighting corruption; it requires public entities to manage 
funds and procure goods and services in an open and transparent 
manner; it demonstrates commitment to cooperation at the interna-
tional level with its efforts in terms of extradition and mutual legal 
assistance; and it guarantees the public the right of access to infor-
 
 145. Per section 50 of the PAIA, private bodies must also provide information upon request, 

if that information is necessary for the exercise or protection of any right.  Id. at § 50. 
 146. SA Metal & Machinery Co (Pty) Ltd v Transnet Ltd, [2003] 1 All SA 335 (W) (S. 

Afr.). 
 147. De Lange and Another v Eskom Holdings Ltd and Others, [2012] (5) BCLR 502 (GSJ) 

(S. Afr.). 
 148. Id. 
 149. See also Mittalsteel SA v Hlatshwayo, [2006] SCA 94 (RSA).  In this case, Mittalsteel 

declined to produce records relating to labor relations when it was a state-owned enter-
prise (Iscor).  The court ordered disclosure of the records, reasoning that because Iscor 
was established by proclamation, controlled by state-appointed directors, and subject to 
regulation in terms of dividend and share issuance, it was subject to the State’s control 
and was thus a public body required to provide the requested information in terms of 
PAIA.  Id. at para. 24. 
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mation. Indeed, a many of the key components of the 
roadmap⎯management of public finances, procurement, codes of 
ethics, the right to information⎯are constitutionally protected 
values, fleshed out by implementing legislation. 

With all this sound and fury, one might expect that South Africa 
would have an extensive record of prosecuting corrupt officials, or 
would at least be a country on an upward trajectory in the fight 
against corruption.  Yet this has not proven to be the case. 

IV. THE TERRITORY: CORRUPTION IN SOUTH AFRICA 
FROM 1999 - 2014 
As detailed above, South Africa took immediate steps to combat 

corruption upon its emergence from apartheid in 1994.  Indeed, 
many of the key aspects of the anti-corruption roadmap, such as the 
right to information and open and competitive public procurement, 
were enshrined in South Africa’s new Constitution.   The country al-
so passed a spate of laws in the late 1990s to give substance to these 
rights, such as the Protected Disclosures Act, the Witness Protection 
Act, the National Prosecution Act, and the Promotion of Access to 
Information Act.  In the early 2000s, South Africa signed the 
UNCAC, passed a comprehensive statute outlawing corruption, the 
PCCA. 

Given all the attention devoted to the issue of corruption, and the 
implementation of the anti-corruption roadmap, one would have ex-
pected South Africa to be a leader in the fight against corruption.  In 
fact the opposite has occurred.  The Transparency International Cor-
ruption Perceptions Index (“CPI”), which measures perceptions of 
corruption in the public sector in various countries, ranked South Af-
rica 38th out of all countries surveyed in 2001, and 73rd in 2013.   
Some of this decline is due to an increase in the number of countries 
surveyed but since 2010, when the number of countries leveled off at 
about 175, South Africa saw a steady decline from 54th in 2010, to 
64th in 2011, 69th in 2012, and 73rd in 2013.  The absolute corrup-
tion score given to South Africa has also declined from a high of 4.9 
in 2008 to 4.1 in 2013, meaning that corruption in South Africa is 
perceived to have increased both in comparison to other countries, 
and absolutely. 

A closer look reveals that at the very same time South Africa 
was making its many commitments to combat corruption, the country 
was wrought by a number of interrelated corruption scandals.  These 
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scandals led to vicious political infighting that resulted in, among 
other things, the forced resignation of then-deputy president Jacob 
Zuma, the suspension and ultimate dismissal of the head of the NPA, 
the conviction of the chief of police on charges of corruption, the 
disbanding of the specialized anti-corruption unit within the NPA, 
and relocation of that function to the South African Police Service. 

To contextualize these outcomes, it is necessary to briefly review 
the facts and circumstances surrounding four corruption-related con-
troversies in South Africa, with an eye toward the role and perfor-
mance of the various anti-corruption institutions, and the effective-
ness of the anti-corruption roadmap. 

A.  The Arms Deal 
The so-called “arms deal” refers to a package of defense-related 

purchases, also known as the Strategic Defense Procurement Packag-
es, made by South Africa in 1999.150  Pursuant to the deal, South Af-
rica acquired several submarines and frigates from a consortium led 
by the German firm Ferrostaal, thirty helicopters from the Italian 
manufacturer Agusta, twenty-four Hawk aircraft, twenty-eight Grip 
fighter jets from U.K. aerospace giant BAE, and other armaments, for 
a total purchase price of R 30 billion, although the actual price was 
later reported to be much higher.  The cost of the procurement was to 
be recouped, however, by a purported R100 billion in “offsets,” 
which were commitments by the successful bidders to invest in 
South Africa.151   The South African government also estimated that 
the arms deal would create 65,000 jobs.152 

 
 150. See CATHERINE COURTNEY, TRANSPARENCY INTERNATIONAL, CORRUPTION IN THE 

OFFICIAL ARMS TRADE at 4(e) (2002), available at http://archive.ti-
defence.org/publications/702-corruption-in-the-official-arms-trade. 

 151. Offsets are well known in the arms industry as a mechanism for concealing bribes. 
Transparency International has recommended that they be banned on the basis that 
“importing governments can use the offset package to justify awarding contracts to 
companies paying the largest bribes” and “complicated offset provisions can also con-
ceal commissions as payments are channeled through local firms, which can be chosen 
for their political connections.”  Id. 

 152. The actual cost ended up being much higher. See Glynnis Underhill, Another Arms 
Deal Commission Resignation Over “Second Agenda,” MAIL & GUARDIAN, Aug. 2, 
2013, available at http://mg.co.za/article/2013-08-02-arms-deal-commission-lawyer-
resigned-over-second-agenda (last visited Feb. 11, 2014) (stating that the arms deal 
cost between R40 billion and R70 billion). 
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The deal was controversial at the time, given the seeming low 
priority of arms for a new country that had little fear of invasion, 
especially compared to what were perceived as more critical 
measures for economic development, such as housing and infrastruc-
ture.  It became even  more  controversial  in  September  of  1999,  
when  Patricia  de  Lille,  then  a  member  of Parliament, alleged 
that the deal was tainted by corruption, and moved for a commission 
of inquiry.153 

An initial investigation by the Auditor General concluded that 
there had been “material deviations from accepted procurement 
practice,” and that the guarantees underlying the offsets were in-
sufficient.154  A parallel inquiry by the parliamentary Standing 
Committee on Public Accounts (“SCOPA”) found that the cost of the 
arms deal had already risen to R 43 billion, that the “offsets” could 
be avoided by a payment of 10% of the nominal value of the off-
set, and that the selection of the prime contractors was flawed, 
such as a decision that “led to the choice of a contractor who would 
not otherwise have been afforded the contract.”155  

The SCOPA report recommended that a formal investigation be 
launched under the auspices of a joint team consisting of the Audi-
tor General, the SIU, the Public Protector, the Investigating Direc-
torate for Serious Economic Offences, and the National Prosecut-
ing Authority.156   However, then-President Mbeki declined to issue 
a Presidential Proclamation necessary for the SIU to act, and there-
fore the investigation was undertaken by the other three entities on-
ly.157  These entities collectively would come to be known as the 
 
 153. SPECIAL REVIEW BY THE AUDITOR GENERAL OF THE SELECTION PROCESS OF THE 

STRATEGIC DEFENCE PACKAGES FOR THE ACQUISITION OF ARMAMENTS AT THE 
DEPARTMENT OF DEFENCE para. 6 (Sept. 16, 2000), available at http://www.armsdeal-
vpo.co.za/special_items/reports/ag_review.pdf. 

 154. Id. 
 155. STANDING COMMITTEE ON PUBLIC ACCOUNTS, SPECIAL REVIEW OF STRATEGIC ARMS 

PURCHASES pars.a 2-5 (Oct. 30, 2000), available at http://www.armsdeal-
vpo.co.za/special_items/reports/SCOPA14thReport-01.pdf (additionally noting  that 
“the government had no influence regarding the appointment of the subcontractors.”) 

 156. Id. at para. 7. 
 157. See AUDITOR-GENERAL, NATIONAL PROSECUTING AUTHORITY, AND PUBLIC PROTECTOR, 

STRATEGIC DEFENCE PACKAGES JOINT REPORT para. 1.1.6.6 (Nov. 14, 2001) [hereinaf-
ter JIT REPORT].  The exclusion of the SIU was controversial and is alleged to have 
been part of an attempt by the executive to squash the investigation; however the SIU 
at the time was headed by Judge Heath, and the Constitutional Court had recently ruled 
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Joint Investigating Team, and published their report (the “JIT Re-
port”) in November of 2001.158 

The JIT Report revealed evidence of conflicts of interest at 
the highest levels.  For example, it related that the Chief of Acquisi-
tions for the Department of Defense, Chippy Shaik, who was “in con-
trol of policy matters and planning related to all acquisition matters,” 
participated in the awarding of a number of contracts to the German 
Frigate Consortium (GFC), African Defense Systems (ADS), and 
Thompson-CSF – companies that his brother Shabir Shaik owned, or 
had interests in.159  The report also detailed persistent failures to 
follow procurement policies,160  and stated cryptically that “certain 
allegations in connection with the involvement of the former Minister 
of Defen[s]e, in a company that was to benefit from the SDP pro-
curement, came to the attention of the investigation teams,” but that 
“this matter was not investigated during the public and forensic phas-
es of the investigation.”161 

In spite of these and other conclusions that appeared to point to 
misconduct,162 the JIT Report contained as one of its “key findings” 
 

in South African Association of Personal Injury Lawyers v Heath et al, that a Constitu-
tional Court Judge could not head the SIU because the functions of an SIU-head are 
executive in nature, and incompatible with judicial office). South African Association 
of Personal Injury Lawyers v Heath et al (CCT27/00) [2000], 2001 (1) BCLR 77 (28 
Nov 2000). 

 158. Id. 
  
 
159. JIT REPORT, supra note 164, at paras. 7.3.5.4(h),10.2.3, 10.4.1.1,10.4.2.1, 10.4.4.1. 

(stating that Shabir Shaik is the brother of Chippy Shaik, and listing companies that 
Shabir Shaik owns interests in, including Africa Defence Systems and Thompson-
CSF); 10.2.3 (confirming that African Defence Systems was considered a primary con-
tractor, and part of the successful German Frigate Consortium); 10.4.4.1 (stating that 
African Defence Systems was awarded the contract to build the Combat Suite for the 
Corvettes, and other contracts, and that it in turn awarded certain subcontracts to 
Thompson-CSF); 7.3.5.4(h) (stating that GFC was selected on the basis of its non-
industrial offset component of its bid, even though another bidder scored higher in 
terms of the critical minimum criteria, military value, price, and defence-related indus-
trial participation, and even though the non-industrial offsets themselves were “not as-
certainable in terms of achievability”. 

 160. Id. at paras. 10.2.3.3, 10.2.4.4. 
 161. Id. at paras. 10.4.5.8, 5. 
 162. Id. at para. 11.8.2.1 (concluding that the process that led to the awarding of the System 

Management System of the Combat Suite to ADS “indicates how a procurement sys-
tem can be manipulated”). 
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that “no evidence was found of any improper or unlawful conduct by 
government” and that “any irregularities and improprieties . . . 
cannot be ascribed to the President or the Ministers involved in their 
capacity as members of the Ministers’ Committee or Cabinet.”163   
The South African government then issued a statement that the re-
port “should lay to rest all kinds of allegations that were made 
against government,” and that “we are confident that the same enthu-
siasm that was shown in making these allegations, now found to lack 
substance, will manifest itself in ensuring that the public is informed 
of the actual state of affairs.”164 

Not only was the “key finding” nonsensical on its face, evi-
dence was mounting that other prominent politicians involved with 
the arms deal had either been engaged in corruption or had serious 
conflicts of interest.165  For example, Tony Yengeni, the chairman of 
the Parliamentary Standing Committee on Defense – the committee 
charged with evaluating the arms deal – had been arrested in October 
of 2001 and charged with corruption for improperly accepting bene-
fits, in the form of a 50% discount on a Mercedes 4x4, from one of 
the successful contractors.166  As a result, the JIT Report was widely 
discredited and viewed as a “whitewash,” or an effort to close the 
door on the investigation.167 

Nor was that the end of the matter.  In the years that fol-
lowed, further developments, and in particular the results of in-
ternational investigations into the multinational companies in-
volved in the arms deal, repeatedly arose.  These developments and 
investigations indicated that corruption had in fact occurred on a 
much larger scale than had initially been suspected, and rendered 
 
 163. Id. at paras. 14.1.1 (emphasis added). 
 164. Statement of the South African Government on the Joint Investigation Report into the 

Strategic Defence Procurement Packages para. 7 (Nov. 15, 2001), available at 
http://www.armsdeal-vpo.co.za/special_items/statements/sa-gov_report.html (last visited 
Feb. 14, 2014). 

 165. Id. 
 166. See Erika Gibson, Yengeni Arrest Sparks Panic, News24 (Oct. 3, 2001), available at: 

http://www.news24.com/SouthAfrica/Yengenis-arrest-sparks-panic-20011003 (last 
visited Feb. 5, 2014). 

 167. Indeed, it has been asserted that the JIT Report itself was doctored at the behest of the 
executive to include the “key findings.” See PATRICK LAURENCE, DRAFT REPORTS 
IGNITE SMOLDERING EMBERS (2005), available at: http://hsf.org.za/resource-
centre/focus/issue-37-first-quarter-2005/draft-reports-ignite-smouldering-embers (last 
visited Feb. 11, 2014). 
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the “key finding” of the JIT Report increasingly farfetched. They in-
clude: 

(1) The conviction of Schabir Shaik, financial advisor to 
Jacob Zuma, in June 2005 in the Durban High Court for 
accepting payments on behalf of Zuma in exchange for in-
fluence.  One example was an agreement with the arms deal 
contractor Thint to pay R 500,000 per year to Zuma in 
exchange for protection from the arms deal inquiry.168  
(2) A 2007 investigation by the British Serious Fraud Office 
into BAE, which revealed that BAE employees had paid £ 
115 million in “commission” on the South African Deal, 
including tens of millions to Fana Hlongwane, the adviser to 
Defense Minister Joe Modise.169 
(3) An investigation into BAE by the U.S. State Department 
for violations of arms export laws; the charging letter from 
the US State department described BAE’s incorporation of 
an offshore company called “Red Diamond Trading,” the 
purpose of which was to make payments to “brokers” who 
in turn used the payments to influence decision-makers in 
the various foreign countries. The letter stated that Red Di-
amond had made payments in connection with the sale of 
jets to South Africa.170 

 
 168. Shaik v the State [2006] 1 SCA 134 (RSA) (affd. on appeal).  Schabir Shaik owns in-

terests in ADS, and Thompson-CSF, the companies that were awarded arms deal con-
tracts while Schabir’s brother Chippy was the head of procurement for the Department 
of Defence. 

 169. Evelyn Groenink, Who Got R 1 billion in Pay-Offs?, MAIL & GARDEN (Jan. 12, 2007), 
available at: http://mg.co.za/article/2007-01-12-arms-deal-who-got-r1bn-in-pay-offs 
(last visited Feb. 11, 2014); see also, e.g., Stefaans Brummer & Sam Sole, How the 
Arms Bribes Were Paid MAIL & GARDEN (Dec. 5, 2008), available at: 
http://mg.co.za/article/2008-12-05-how-arms-deal-bribes-were-paid (last visited Feb. 
11, 2014); David Leigh & Rob Evans, BAE’s Secret Money Machine, THE GUARDIAN, 
available at: http://www.theguardian.com/baefiles/page/0,,2095840,00.html (last visit-
ed Feb. 11, 2014). 

 170. U.S. State Department, Proposed Charging Letter re: Investigation into BAE Systems 
at 6, 10 (May 2011), available at: 
http://www.pmddtc.state.gov/compliance/consent_agreements/pdf/BAES_PCL.pdf 
(last visited 11 Feb 2014).  It is worth noting that neither the United States nor the U.K. 
has the high ground with respect to the investigation into BAE. In the UK, the Prime 
Minister intervened on grounds of national security to quash an investigation into al-
leged BAE bribery of public officials in Saudi Arabia. In the United States, the En-
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(4) In 2011, forensic investigations conducted in connec-
tion with a German investigation into the company Ferro-
staal, indicating that bribes were paid to ensure the success 
of the German Consortium for the frigate and submarine 
contracts in South Africa.171 
(5) In 2012, Swedish television reported that Saab, a partic-
ipant in the BAE bid for the Gripen fighters, had paid 
bribes to the National Union of Metalworkers of South 
Africa for its backing on the arms deal.172 
(6) In 2013, German detectives reported that a raid on 
the offices of ThyssenKrupp, the German company that 
sold patrol corvettes to South Africa, reportedly revealed 
documents showing that Tony Yengeni signed a bribe 
agreement for R 6 billion.173 

In light of all this, in 2011, advocate Terry Crawford-Browne 
filed suit seeking to compel the government to launch a judicial 
commission of inquiry into the arms deal.174   Before the Court could 
rule, however, President Zuma announced that an inquiry would 
be instituted by a three-judge panel, to be headed by Judge Willie 
Seriti.175 

The Seriti Commission has itself been beset with by controver-
sies and delays.  In January of 2013, Judge Moabi stated that there is 
a “second agenda” at work in the Commission and that “I came to the 
Commission to serve with integrity, dignity, and truthfulness” and “I 
 

forcement Agencies meticulously avoided charging BAE with violation of the FCPA, 
and instead alleged only technical violations of arms exportation treaties, in order to 
avoid having to debar BAE, a major defence contractor to the U.S. government. 

 171. Revealed: Yengeni’s R6 million ‘Kickback’ Agreement, MAIL & GUARDIAN (June 14, 
2013), http://mg.co.za/article/2013-06-14-00-revealed-yengenis-r6-million-kickback-
agreement. 

 172. Saab Admits R 24 Million Bribe Paid to Clinch Arms Deal, MAIL & GUARDIAN (June 
16, 2011), available at: http://mg.co.za/article/2011-06-16-saab-admits-r24million-
bribe-paid-to-clinch-arms-deal (last visited Jan. 27, 2014). 

 173. Revealed: Yengeni’s R6 million ‘Kickback’ Agreement, MAIL & GUARDIAN (June 14, 
2013), available at: http://mg.co.za/article/2013-06-14-00-revealed-yengenis-r6-
million-kickback-agreement (last visited Jan. 27, 2014). 

 174. Complaint, In re Crawford-Browne and the President of the Republic of South Africa, 
(2012), Const. Ct. S. Afr.., available at 
http://www.politicsweb.co.za/opinion/understanding-the-arms-deal—terry-
crawfordbrowne (last visited Feb. 11, 2014). 

 175. Id. 
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cannot with a clear conscience pretend to be blind to what is going on 
at the Commission.”176 Moabi’s resignation was followed by the 
departure of researcher Kate Painting in March of 2013, who had 
been assisting the Commission and who stated that the independence 
of the Commission had been compromised,177 and then the unex-
plained resignation of Judge Francis Legodi in July 2013. 178 

B.  The Glenister Case 
Even as the arms deal controversy was unfolding, a separate 

struggle ensued regarding whether South Africa’s specialized anticor-
ruption investigation unit should continue to be situated within the 
National Prosecuting Authority, or whether it should be relocated to 
South African Police Service. 

As described above, pursuant to the NPA Act, No. 32 of 
1998, the Scorpions had been established and situated within the 
NPA, which is required to operate “without fear, favor or prejudice” 
according to section 179(4) of the Constitution.179  The Scorpions ini-
tiated a number of high profile investigations that resulted in criminal 
convictions for corruption, including those into Tony Yengeni, de-
scribed above, and Schabir Shaik and Jackie Selebi, discussed be-
low. The resulting prosecutions caused outrage among some mem-
bers of the ANC.180  On April 1, 2005, President Mbeki appointed 
Justice Sisi Khampepe to investigate and report on the role and 
location of the DSO.181 

 
 176. Letter from Hon. Norman Moabi to Hon. Willie Sereti (Jan. 7, 2013), available at: 

http://www.sahistory.org.za/archive/norman-moabis-resignation-letter-judge-willie-
seriti (lasted visited Jan. 24, 2014). 

 177. Glynnis Underhill, Legodi Resigns From Arms Commission on Eve of Hearings, MAIL 
& GUARDIAN (July 31, 2013), available at: http://mg.co.za/article/2013-07-31-legodi-
resigns-from-arms-commission-on-eve-of-hearings (last visited Jan. 27, 2014). 

 178. Glynnis Underhill, Another Arms Deal Resignation Over Second Agenda, MAIL & 
GUARDIAN (Aug. 2, 2013), available at: http://mg.co.za/article/2013-08-02-arms-deal-
commission-lawyer-resigned-over-second-agenda (last visited Jan. 27, 2014). 

 179. S. Afr. Const. 1996 §179(4). 
 180. ANCYL Wants Scorpions Probed, Mail & Guardian (Oct. 15, 2007), available at: 

http://mg.co.za/article/2007-10-15-ancyl- wants-scorpions-probed (last visited Jan. 27, 
2014) (alleging that the DSO had a “political agenda” and accusing it of abusing its 
power). 

 181. Khampepe Commission of Inquiry Into the Mandate and Location of the Directorate of 
Special Operations, Final Report (Feb. 2006), available at 
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Justice Khampepe considered the basis for situating the DSO 
within the NPA rather than SAPS.  She concluded that the DSO had 
been placed within the NPA for four reasons: 1) SAPS was unable 
to deal with high-level crime; 2 )  SAPS was perceived to be ille-
gitimate in light of its apartheid-era past; 3) the need to recruit top-
level persons to the anti-corruption unit; and 4) the threat of corrup-
tion within SAPS itself.182  Khampepe concluded that this justification 
was “as valid today as it was at conception.”183   Khampepe rejected 
SAPS’ argument that section 199(1) of the Constitution, which says 
that South Africa should have a “single police force,” meant putting 
the DSO in the NPA was unconstitutional.184   To the contrary, he 
found that putting the DSO within the NPA was “constitutionally 
and jurisprudentially sound.”185 

Nonetheless, at a conference held by the ANC in Polokwane in 
2007 – the same conference where Mbeki was ousted as leader of the 
party – the ANC adopted a resolution that “the DSO (Scorpions) 
be dissolved” and that the “members of the DSO performing po-
licing functions must fall under the South African Police Ser-
vices.”186  Shortly thereafter, the National Prosecuting Authority 
Amendment Act was passed, which removed the DSO from the NPA, 
along with the National Prosecuting Authority Amendment Act of 
2008, which relocated it within SAPS and rechristened it as the DPCI 
(the “Hawks”).187 

Cape Town businessman Hugh Glenister challenged the legis-
lation.  The Constitutional Court upheld the challenge, ruling that 
the government was obliged, both by the Constitution and the inter-
national agreements to which South Africa is a party (such as the 
UNCAC, the AU Convention, and the SADC Protocol), to establish 

 
http://www.thepresidency.gov.za/docs/reports/khampepe/part1.pdf (last visited 27 Jan 
2014) [hereinafter Khampepe Report]. 

 182. Id. at para. 8.2. 
 183. Id. at para. 10.2. 
 184. Id. at para.12.1. 
 185. Id. at Executive Summary. 
 186. See Afr. Nat’l Cong. [ANC], 52nd Nat’l Conf. Res., Peace at Stability, paras 8-9 (Dec. 

20, 2007), available at: http://www.anc.org.za/show.php?id=2536 (last visited Jan. 27, 
2014). 

 187. South African Police Service Amendment Act 57 of 2008; National Prosecuting Au-
thority Amendment Act 56 of 2008 (S. Afr.). 
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and maintain an independent corruption-fighting agency.188  It then 
analyzed the structure of the newly minted DPCI and found the 
structural considerations rendered it vulnerable to political influ-
ence.189 

In particular, the Glenister Court registered its concern regarding 
remuneration and security of tenure of members of the DPCI, and 
also noted its “[grave] disquiet” stemming from the fact that the 
policy guidelines for the Hawks and the selection of national priority 
offenses would be determined by “a Ministerial Committee, which 
must include at least the Ministers for Police, Finance, Home Affairs, 
Intelligence and Justice, and may include any other Minister desig-
nated from time to time by the President.”190    Such a structure, the 
Court said, creates “a plain risk of executive and political influ-
ence on investigations and on the entity’s functioning.”191  Moreo-
ver, the Court noted that the Ministers themselves could also be the 
subject of investigation, meaning that they “oversee an anti-
corruption entity when of necessity they are themselves part of 
the operational field within which it is supposed to function.”192  It 
further found that the government is bound to take reasonable steps 
to promote and fulfill the Bill of Rights, and that establishing a non-
independent anticorruption investigation unit would be unreasona-
ble.193 

For these reasons the Glenister court declared the SAPSA Act 
to be unconstitutional.194  It suspended its order for eighteen 
months, however, on the grounds that there are many possible 
ways that a corruption-fighting unit could be structured within the 
constitutional mandate, and that as long as the unit is given the 

 
 188. Glenister v. the President of the Republic of South Africa, (2011) (3) SA 347 (CC), (7) 

BCLR 651 (CC) (S. Afr.). 
 189. Id. at para. 208. 
 190. Id. at para. 228. 
 191. Id. at para. 229. 
 192. Id. at para. 232. 
 193. Id. at para. 232 (reasoning that, because section 231(2) of the Constitution provides 

that international agreements ratified by Parliament “bind the Republic,” it is unrea-
sonable for the state in terms of section 7(2) of the Constitution to create an anti-
corruption institution that is not independent). 

 194. Id. at para. 251. 
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necessary independence, the method chosen is a policy choice that 
can be made by the legislature.195 

The decision was lauded as a victory for the rule of law 
and judicial independence.196  However, in September of 2012, 
new legislation was passed that kept the Hawks within SAPS.  
While the day-to-day control by the minister was made more circum-
spect, it retained certain aspects of the original non-independent 
structure.  For example, it provided that the head of the Hawks would 
be appointed by the Minister.197   Mr. Glenister has challenged the 
2012 Act on the basis that the changes are only superficial and the 
potential for undue political influence remains.  As of this writing, 
the ruling on this case is still pending.198 

C.  The Corruption Case against Jacob Zuma 
In 2003, the head of the National Prosecuting Authority, Bele-

lani Ngcuka, announced that it would prosecute Schabir Schaik, 
brother of Chippy Shaik and financial advisor to Jacob Zuma, for 
corruption, but not Zuma himself, because even though there was 
“prima facie case” against Zuma, the NPA was not confident it 
would win.199   Ngcuka would later explain in an affidavit that his 
statement was designed to explain why he was not prosecuting 

 
 195. Id. at paras. 65-67. 
 196. Edwin Cameron, Annual Herbert L. Bernstein Lecture in International and Compara-

tive Law: Constitutionalism, Rights and International Law: the Glenister Decision, 23 
DUKE J, COMP. & INT’L L. 389, 407-08 (2013) (describing the implication of the deci-
sion on South Africa’s “rule of law, democratic institutions and the separation of pow-
ers”). 

 197. South Africa Police Service Amendment Act 10 of 2012 (retaining the DPCI within 
SAPS and making only modest modifications to address the security of tenure and re-
muneration of the members of the unit). 

 198. Glenister has been hailed as a transcendent decision and as one that upholds the rule-
of-law in South Africa.  See, e.g., Cameron, supra note 201 (describing the decision as 
“one of the most significant decisions on government accountability in post-apartheid 
South Africa”). However, the legislation has merely been amended again, and mean-
while the anti-corruption unit has been in limbo for six years. 

 199. See Empangeni Muji, Ngcuka Can’t Have it Both Ways, SUNDAY TIMES, Aug. 31. 
2003, available at http://www.armsdeal-vpo.co.za/articles04/both_ways.html (arguing 
that “if his investigation establishes a prima facie case, he must prosecute Zuma. If the 
case cannot be won, then there is no prima facie case against Zuma”). 
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Zuma despite the comprehensive evidence that would emerge 
against him in the course of the trial against Schabir Shaik.200 

At the time, however, Ngcuka’s statement, which came before 
Schaik was convicted, was perceived as a political ploy to discredit 
Zuma, who in his capacity as Deputy President would be a threat 
t o then-President Mbeki.201  Zuma responded by threatening to bring 
charges in defense of his reputation, and the Public Protector issued a 
report stating that the allegations against Zuma violated his right to 
human dignity.202  Parliament adopted the Public Protector’s report, 
and Ngcuka resigned.203 

However, the investigation against Schabir Shaik continued,204 
and he was ultimately convicted of corruption, and specifically for 

 
 200. Affidavit of Mr. Ngcuka at para 8, State v. Zuma, (2005) Case No. 358 / 2005 (CC), 

available at 
http://www.armsdealvpo.co.za/special_items/jacob_zuma_trial/affidavit_ngcuka.html 
(“At the time when I prepared my announcement, I was in possession of a draft in-
dictment against, inter alia, Schabir Shaik. In this indictment, reference was of necessi-
ty made to his relationship with [Zuma] and the bribe agreement with Thetard. This in-
dictment spelled out, far more eloquently than my statement, what was clearly a prima 
facie case of corruption against Accused No 1. I knew that this document would be in 
the public domain when the draft charge sheet was served on Shaik on the following 
Monday. What I felt obliged to explain to the public, therefore, was the reason why, 
despite the prima facie case disclosed by the indictment, I had nevertheless come to the 
conclusion that I was not able to prosecute [Zuma].”) 

 201. Andre Koopman, Zuma up in Arms Over Scorpion Sting, INDEP. ONLINE (July 28, 
2003) http://www.iol.co.za/news/politics/zuma-up-in-arms-over-scorpions-sting-
1.110288#.VTrAHmRViko. 

 202. African Nat’l Cong., ANC Sends Letter of Complaint Against NPA to Public Protector 
(Nov. 20, 2008), available at http://www.anc.org.za/show.php?id=5819. 

 203. Anele ka Nene, Ngcuka Resignation a Pity, INDEP. ONLINE (July 25, 2004) 
http://www.iol.co.za/news/politics/ngcuka-resignation-a-pity-da-
1.217994#.VTrCzWRViko. 

 204. Shortly after the charges were filed against Shaik, a complaint was filed by Mac 
Maharaj and Schabir Shaik alleging that the head of the NPA (Ngcuka) had been a spy 
for the former apartheid government.  This was duly investigated by the Hefer Com-
mission of Enquiry, which found that “Messrs Maharaj and Shaik’s allegations of spy-
ing have not been established.  Mr Ngcuka probably never acted as an agent for the 
pre-1994  government.”   

JJF HEFER, COMMISSION OF INQUIRY INTO ALLEGATIONS OF SPYING AGAINST THE NATIONAL 
DIRECTOR OF PUBLIC PROSECUTIONS, MR BT NGCUKA, para.  88  (Jan. 7, 2004),  availa-
ble  at  

http://www.justice.gov.za/commissions/comm_hefer/2004%2001%2020_hefer_report.pdf.  
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accepting bribes on behalf of Zuma.205  In particular, the trial court 
judgment (subsequently affirmed on appeal) states that Shaik “gra-
tuitously made some 238 separate payments of money, either directly 
to or for the benefit of Mr. Jacob Zuma, who held high political of-
fice throughout this period”206  and that,  

[A] total sum of R1 340 078 was so paid to Jacob Zuma, 
and the State claims that this was done corruptly, the object 
being to influence Zuma to use his name and political influ-
ence for the benefit of Shaik’s business enterprises or as an 
ongoing reward for having done so from time to time.207    

After the decision, in February 2005, President Mbeki asked for 
Zuma’s resignation, which Zuma then tendered.208  Charges were filed 
against Zuma, but in 2006 the court struck the case from the rolls on 
the basis that the prosecution was unprepared.209  In 2007, at the Po-
lokwane conference, Zuma was elected head of the ANC,210 and on 
December 28 of the same year, he was indicted for corruption.211  
These charges were dismissed in August of 2008, and then rein-
stated on appeal in January of 2009.212 

Finally, on April 6, 2009, the acting head of the NPA, Moketedi 
Mpshe, released a statement that charges against Zuma would be 
dropped.213  Somewhat bizarrely, it quickly emerged that large por-

 
 205. State v. Shaik, (2005), Case No. 27/04 (CC), para.. 5 (transcript of judgment read by 

Judge Squires 
https://www.nelsonmandela.org/omalley/cis/omalley/OMalleyWeb/03lv03445/04lv04
015/05lv04148/06lv04149.htm); aff’d (2007) 2 All SA 9. 

 206. Id. 
 207. Id. at para.. 5. 
 208. Department of Foreign Affairs, Statement by the Honourable Jacob Zuma on the Deci-

sion Taken by the President of the Republic, 
http://www.dfa.gov.za/docs/speeches/2005/zuma0614.htm (last updated Jun. 14, 
2005). 

 209. Laurie Gauring, Corruption Case Ends for S. Africa Politician, CHI. TRIB. (Sept. 21, 
2006), http://articles.chicagotribune.com/2006-09-21/news/0609210106_1_jacob-
zuma-deputy-president-south-africa. 

 210. Barry Bearak, South Africa Drops Charges Against Leading Presidential Contender, 
N.Y. TIMES (Apr. 6, 2009), 
http://www.nytimes.com/2009/04/07/world/africa/07safrica.html. 

 211. Id. 
 212. Id. 
 213. Id. 
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tions of Mpshe’s statement were copied from a 2002 judgment is-
sued by a Hong Kong court, which itself had been overturned.214  
This was followed by an entirely separate legal proceeding in which 
the opposition party, the DA, challenged the dropping of the charges, 
and the government argued that the DA lacked standing and that the 
decision was non-reviewable.215  

D.  Conviction of Jackie Selebi / Dismissal of Vusi Pikoli 
In 2006, the head of the National Prosecuting Authority, 

Vusi Pikoli opened an investigation into the National Commissioner 
of Police, Jackie Selebi, on the grounds that he had passed on to 
members of an organized crime syndicate certain information re-
lated to a murder investigation.216 The investigation required access 
to documents and material in the custody of SAPS, which SAPS re-
fused to provide to the DSO,217 in part because the DSO refused to 
disclose “what, and with respect to whom, the investigation re-
late[d].”218  Unable to secure the documents in this way, Pikoli ob-
tained an arrest warrant for Selebi on September 10 ,  2007, and a 
search and seizure warrant on September 14, 2007.219 

Pikoli informed then-President Mbeki that the warrants had been 
issued.  Mbeki responded by instructing the Minister of Justice by 
letter to “obtain the necessary information from [Pikoli] regarding 
the intended arrest and prosecution of [Selebi].”220  The next day, 
the Minister sent a letter to Pikoli demanding that he turn over “all 
of the information on which you rely to take the legal steps to effect 
the arrest of and the preference of charges against the National 
Commissioner of the police services,” and “until I have satisfied 

 
 214. James Myburgh, Did Mpshe Plagiarise a Hong Kong Judge, POLITICSWEB (Apr. 14, 

2009), http://www.politicsweb.co.za/news-and-analysis/did-mpshe-plagiarise-a-hong-
kong-judge. 

 215. Pretoria News, Rule of Law at Risk in Zuma Spy Tapes Fight, INDEP. ONLINE (Nov. 9, 
2012), http://www.iol.co.za/pretoria-news/rule-of-law-at-risk-in-zuma-spy-tapes-fight-
1.1420300 (last visited Feb. 10, 2014). 

 216. FRENE GINWALA, REPORT OF THE ENQUIRY INTO THE FITNESS OF VP PIKOLI TO HOLD 
THE OFFICE OF NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS para. 244 (Nov. 4, 2008) 
[hereinafter GINWALA REPORT]. 

 217. Id. at para. 249. 
 218. Id. at para. 255. 
 219. Id. at para. 260. 
 220. Id. at para. 264. 
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myself that sufficient information and evidence does exist . . . you 
shall not pursue the route that you have taken steps to pursue.”221 

Pikoli responded with a letter stating that, if it were taken literal-
ly, the Minister’s letter would be an instruction not to proceed with 
a prosecution, and therefore an unconstitutional violation of the in-
dependence of the NPA.222  He qualified this, however, by stating 
that “from my interaction with you I am confident that this is not 
your intention . . . I would urge that we meet urgently to discuss this 
matter and to clarify it.”223  The Minister responded by reiterating 
her request for a full report, which Pikoli then provided.224  On Sep-
tember 23, Pikoli met separately with both the Minister and Presi-
dent Mbeki, each of whom requested his resignation, which he re-
fused to provide.225 On September 2 4 ,  2007, President Mbeki sus-
suspended Pikoli on the basis that the relationship between Pikoli 
and Minister Mabandla has irretrievably broken down.226 

As described above, however, in terms of the NPA Act 32 of 
1998, the President can only “provisionally” suspend the NPA, pend-
ing an inquiry into his or her fitness, and only then for misconduct, 
ill-health, incapacity to carry out the duties of the office efficiently, 
or if he or she is “no longer a fit and proper person to hold the of-
fice.”227  Accordingly, on September 28, 2007, President Mbeki ap-
pointed Frene Ginwala, a former speaker of the National Assem-
bly, to head a commission of inquiry into Pikoli’s fitness to hold 
office.228 

The terms of reference for the Ginwala commission were to in-
vestigate and determine whether Pikoli was a “fit and proper person” 
to be entrusted with office of head of the NPA, in light of the alleged 

 
 221. Id. at para. 266 (emphasis added). 
 222. Id. at para. 268. 
 223. Id. at paras. 268, 286. 
 224. Id. at para. 269. 
 225. Id. at para. 274-75. 
 226. Id. at para. 277.  The letter of suspension also alleged that Pikoli should not have en-

tered into plea bargains with members of organised crime syndicates.  Id. 
 227. NPA Act 32 of 1998 § 12(6)(a) (S. Afr.).  The NPA Act also protects the head of the 

NPA by providing for a ten-year tenure, ensuring that his or her salary must be no low-
er than the that of a High Court judge, and making it a criminal offence to hinder the 
NPA in the performance of its duties.  Id. 

 228. GINWALA REPORT, supra note 221, at para. 3. 
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breakdown in his relationship with the Minister.229  However, the 
government’s submission contained a number of additional allega-
tions, including that Pikoli should not have entered into certain 
other plea bargains, that he should not have sought to have the DSO 
treated as a “public entity” under the PFMA, and that he failed to 
account to the DGs for Justice and Constitutional Development to 
the extent required.230 

In December 2008, after conducting eleven days of hearings and 
collecting documentary evidence, Ginwala issued a 218-page report, 
which concluded that the allegations against Pikoli were unfounded 
and that there was no basis for the suspension.231  The report is large-
ly a vindication of Pikoli, and states on multiple occasions that Gin-
wala found him to be a man of “unimpeachable integrity.”232   The 
report concludes, inter alia, that the government had failed to sup-
port the basis for his suspension,233  that there was no irretrieva-
ble breakdown in the relationship between Pikoli and Minister,234 
and that the letter to Pikoli from the Director General of Justice, 
Menzi Simelane, instructing him not to arrest Selebi was unlaw-
ful.235  The Ginwala Report also goes out of its way, in multiple plac-
es, to criticize Simelane for being untruthful, making spurious and 
unfounded allegations against Pikoli, and for showing “disregard and 
lack of appreciation and respect of the import of an Enquiry estab-
lished by the President.”236 

The report did conclude, however, that Pikoli should have ac-
ceded to a request from the President to wait an additional two 
weeks before proceeding to obtain the warrants, for the purposes 
of avoiding a national crisis.237   On that basis, President Motlan-
the, having succeeded Mbeki after Mbeki’s “recall” by the ANC and 
subsequent resignation in 2008, declined to reinstate Pikoli, a deci-

 
 229. Id. at para. 305. 
 230. Id. at paras. 11.5, 109, 161. 
 231. Id. at para. 160. 
 232. Id. at paras. 95, 296. 
 233. Id. at para. 349. 
 234. Id. at paras. 14, 96, 311. 
 235. Id. at para. 289. 
 236. Id. at para. 322. 
 237. Id. at paras. 301, 356. 
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sion endorsed by Parliament in February of 2009.238  Pikoli 
launched a legal challenge seeking reinstatement, and on August 11, 
2009, he was granted an interdict preventing Zuma from appointing a 
successor.239  Shortly thereafter, Pikoli settled with the government 
for R 7.5 million.240 

The postscript to the Selebi / Pikoi affair is telling.  In Novem-
ber of 2009, President Zuma appointed Simelane, the Director Gen-
eral of Justice criticized in the Ginwala Report, as the new head of 
the NPA.241  (The appointment was challenged in court, and Constitu-
tional Court would subsequently rule that he was unfit for the 
post.)  In July 2010, Selebi was in fact convicted of corruption 
and sentenced to fifteen years’ imprisonment.242 

V. HOW THE ROADMAP FAILED IN SOUTH AFRICA 
What is remarkable about the events described in Part IV is that 

they occurred in parallel with the erection of the framework for com-
bating corruption prescribed by the anti-corruption roadmap dis-
cussed in Part III. That is to say, the laws and institutions discussed 
in Part III should have prevented the corruption scandals described in 
Part IV, or at least dealt with them much more effectively.  To un-
derstand why this did not occur, this section considers these 
events through the lens of the anti-corruption roadmap. 

 
 238. Pikoli Removed from Office, Vows to Fight Back, MAIL & GUARDIAN (Feb. 17, 2009), 

http://mg.co.za/article/2009-02-17-pikoli-removed-from-office-vows-to-fight-back. 
 239. Pearlie Joubert, ANC Interference Prompts Pikoli Sacking, MAIL & GUARDIAN (May 

25, 2012), http://mg.co.za/article/2012-05-24-anc-forces-pikoli-sacking. 
 240. Pierre de Vos, Pikoli, the NPA, and the R7.5 Million, CONSTITUTIONALLY SPEAKING 

(Nov. 24, 2009), http://constitutionallyspeaking.co.za/pikoli-the-npa-and-the-r7-5-
million/. 

 241. Murray Williams, Concourt Throws Out Zuma’s Choice, IOL NEWS (Oct. 5, 2012), 
http://www.iol.co.za/news/politics/concourt-throws-out-zuma-s-choice-
1.1397360#.VScx7lw0Pww. 

 242. Both Selebi and Schaik were subsequently paroled for medical reasons after serving a 
fraction of their sentences. See Concern Raised Over Selebi Medical Parole, MAIL & 
GUARDIAN (Oct. 7, 2013), http://mg.co.za/article/2013-10-07-concern-raised-over-
selebis-medical-parole (noting that Selebi was paroled for medical reasons after serv-
ing 229 days of a 15-year sentence); Mandy Rossouw and Mmanaledi Mataboge, 
Shaik’s Medical Miracle, MAIL & GUARDIAN (Jan. 15, 2010), 
http://mg.co.za/article/2010-01-15-shaiks-medical-miracle. 
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A.  Anticorruption Law – Not Applied 
With respect to the first aspect of the roadmap, the anti-

corruption law itself, it is apparent that the PCCA was underused, if 
not disregarded altogether.  For example, the PCCA specifically de-
fines the offense of “corrupt activities relating to agents” as being 
committed by any person who “accepts…any gratification from an 
agent in order to act in any manner that is improper or that amounts 
to the abuse of authority or violation of trust.”243  The conviction of 
Schabir Shaik for collecting corrupt payments as the agent of Jacob 
Zuma would appear to be proof of Zuma’s commission of this of-
fense; yet no prosecution occurred.244 

In addition, as described in Part III, the PCCA calls for the de-
barment of companies involved in corrupt activities245 and allows for 
the cancellation of contracts affected by fraud and corruption.246  
Yet despite ample evidence of such activities, none of the major 
contractors that participated in the arms deal were blacklisted, nor 
were any of the large contracts cancelled.247 

B.  Anticorruption Institutions – Not Independent 
Turning to the second component of the roadmap, independent 

enforcement institution, it appears that neither the NPA, responsible 
for prosecution, nor the Scorpions, responsible for execution, were 
able to remain independent and above the political fray. 

The treatment and track records of the various heads of the NPA 
are illustrative: the first head of the of the NPA, Ngcuka, was forced 
to resign after stating that a “prima facie” case existed against Zuma, 
even though Zuma’s adviser was convicted of accepting bribes on 
his behalf;248 the second head of the NPA, Pikoli, was suspended 

 
 243. PCCA § 6(b). 
 244. The Shaik conviction would lead to a presumption that Zuma accepted the payments 

for improper purposes, and at a bare minimum would have supported charges of acces-
sory or conspiracy in terms of sections 20 and 21, respectively. See PCCA §§ 20, 21, 
24. 

 245. Id. at § 28(3)(a)(iii). 
 246. Id. at § 28(3)(a)(i). 
 247. Clare Louise Thomas, 30 Civil Society Organisations Call for an End to Seriti Com-

mission, ARMS DEAL FACTS (Oct. 3, 2014), http://armsdealfacts.com/30-civil-society-
organisations-call-for-an-end-to-seriti-commission/#more-120. 

 248. See supra Part IV.C 
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after obtaining warrants to search and arrest the National Commis-
sioner of Police, and was not reinstated even though the Ginwala 
commission of inquiry vindicated him, and the Police Commissioner 
was in fact convicted of corruption;249  the third head  of  the  NPA 
(Mpshe)  announced,  two  weeks  before  the presidential election, 
that charges against Zuma would be dropped, in a decision that 
turned out to be largely plagiarized from a judgment from a court in 
Hong Kong;250  the fourth head of the NPA, Simelane, was found 
unfit to serve by the Constitutional Court. 

The anti-corruption investigative unit fared no better.  As de-
scribed above, South Africa had initially determined to situate the 
Scorpions within the NPA, and when this decision was challenged it 
was fully supported by the Khampepe commission of inquiry.251  
Nonetheless, the unit was disbanded pursuant to an ANC resolution 
and replaced with the Hawks, who were situated within the Police.252  
The fact that the Constitutional Court barred this maneuver under 
Glenister is laudable, and a point for the rule of law and judicial 
independence.  However the most recently proposed amendment 
makes few changes, and whatever the ultimate outcome, the unit has 
been effectively situated within the police for the last seven years. 

Other institutions also failed to function effectively.   The SIU, 
for example, was removed from the arms deal investigation and, 
unable to act without a Presidential proclamation, never participat-
ed in the investigation of the arms deal.253   The Public Protector and 
Auditor General both participated in the JIT Report, thus appearing to 
take the position that there was no improper conduct on the part of 
government; neither has seen fit to launch an independent investiga-
tion.254    Moreover, none of the commissions, task forces, ministerial 
committees, or other groups played a serious role in combating cor-
ruption on the ground. 

 
 249. See supra Part IV.D 
 250. See supra Part IV.C 
 251. See supra Part IV.B 
 252. See supra Part IV.B 
 253. See supra Part IV.A 
 254. See supra Part IV.A 
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C.  Administration of Public Entities and Funds – Not 
Effective 

The South African law provisions governing the administration 
of public funds and the behavior of public officials have also proven 
insufficient in dealing with corruption, particularly with the arms 
deal. 

First, with respect to procurement, the arms deal was far from 
“fair, equitable and transparent,” as required by the Constitution and 
the legislation described above.255  To the contrary, it appears the pro-
curement process was manipulated, in that the need for the arms in 
the first place was not well established; various bidders were includ-
ed despite not meeting the minimum qualifications, and were later 
selected even though they were more expensive; subcontracts were 
not put out to tender;  “offsets” were used as the basis for selection in 
spite of the absence of any guarantee that the promised benefits 
would materialize; and, the cost of the deal itself was dramatically 
understated.256 

The Public Service Commission and its Code of Ethics also 
failed to impact the conduct of the public servants involved.  Certain-
ly none of these public servants – Selebi, the Commissioner of Po-
lice, M o d i s e ,  the Minister of Defense, Y e n g e n i ,  a member of 
Parliament, and Zuma ,  the Deputy-President (Zuma) – can be said 
to have satisfied the Code of Ethics, nor did the Public Service 
Commission effectively investigate any of the matters described 
above. 

D.  International Cooperation – Assistance Not Requested 
As discussed above, numerous other jurisdictions launched in-

vestigations that ultimately shed light on corrupt activities in South 
Africa, including investigations by the United Kingdom and the 
United States into BAE, by German authorities into Ferrostaal, and 
by Swedish authorities regarding Saab.257  Further, in terms of t h e  

 
 255. Paul Hoffman, The Genie is Out of the Bottle, ACCOUNTABILITY NOW (Nov. 9 2010), 

http://accountabilitynow.org.za/genie-bottle-south-african-arms-deal/. 
 256. See supra Part III (discussing Art 46 of the UNCAC); see also, generally Paul Holden, 

THE ARMS DEAL IN YOUR POCKET (Jonathan Bal Pub., 2008) (exploring the procure-
ment processes and scoring systems employed in the arms deal procurements). 

 257. See supra Part IV.A 



2 THE MAP IS NOT THE TERRITORY.DOCX (DO NOT DELETE) 12/18/15  3:26 PM 

The Map is Not the Territory  Vol. III, No. II 

 87 

UNCAC, state parties – including all of the states implicated 
above: South Africa, the United States, the United Kingdom, 
Germany and Sweden – are obliged to provide the broadest possi-
ble mutual legal assistance to one another regarding cases of corrup-
tion.258   Each of these states is also a party to the OECD Conven-
tion, and each is thereby bound to assist one another “to the fullest 
extent possible,” and to provide “prompt and effective legal assis-
tance to another Party for the purpose of criminal investigations and 
proceedings brought by a Party concerning [corruption].”259 

Yet South Africa does not appear to have made any formal re-
quests for legal assistance to Germany, Sweden, the United King-
dom, or the United States, each of which had conducted extensive in-
dependent investigations and compiled substantial evidence. 
Instead, the arms deal investigation was halted, not by the head of 
the NPA, which normally would determine this, but by the head of 
the Hawks (now sitting within the Police, not the NPA) on the basis 
that the Germany would not cooperate.260 The arms deal investigation 
is precisely the type of case, involving multinational companies and 
offshore special purpose vehicles, that the mutual legal assistance 
agreements and laws related to asset seizure and money laundering 
are designed to address.  Nonetheless, South Africa did not invoke 
them. 

E.  Access to Information – Good, But Not Enough 
The criterion of “access to information” is the aspect under 

which South Africa performed the best.   Although the government 
occasionally resisted or delayed releasing a given report or docu-
ment, the information largely seems to have made its way into the 
public domain, allowing for a relatively public discourse about all of 
the above topics. 

 
 258. See supra Part III (discussing article 46 of UNCAC). 
 259. See supra Part III (discussing article 9 of the OECD Convention); South Africa has 

also acceded to the EU Convention on Extradition, and could have sought to extradite 
witnesses on that basis. 

 260. Stefaans Brummer et. al., Arms Deal Probe 2000 – 2010), MAIL & GUARDIAN (Oct. 
15, 2010), http://mg.co.za/article/2010-10-15-arms-deal-probe-20002010; Anna Maja-
yu, Fury Over Halt of Arms Deal Probe, SOWETAN LIVE (Oct, 15, 2010) available at: 
http://www.sowetanlive.co.za/news/2010/10/15/fury-over-halt-of-arms- deal-probe.  
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The arms deal, for example, was the subject of extensive me-
dia coverage and there have been several books on the issue.  Indeed, 
many of the sources cited in this article are publicly available from 
the government or on the Internet, including the various reports is-
sued by commissions of inquiry, and articles published by media 
sources such as the Mail & Guardian. 

VI. CONCLUSION 
South Africa’s experience over the past twenty years show that 

mere passage of laws and establishments of institutions – that is, 
mere adherence to the letter of the anti-corruption roadmap – is in-
sufficient to eradicate corruption.  Of course, this begs the more sig-
nificant question: why? 

That question is unfortunately beyond the scope of this pa-
per.  There are innumerable factors one could point to, or angles 
from which to consider the problem, the corrupt legacy imprinted by 
South Africa’s apartheid past; a white-owned media telling a story 
about corruption in black South Africa; a winner-take-all power 
struggle between Zuma and Mbeki; a lack of so-called “political 
will” amongst the leaders involved; an overwhelming need on the 
part of the ANC to consolidate power; overtones of tribalism be-
tween Zulus and Khosa; the worldwide corruption of the arms trade 
generally; the risks associated with a de facto one-party state vs. the 
checks and balances inherent in a multi-party state; the inability or 
unwillingness of the people of South Africa to directly hold their 
leaders accountable, and so forth.  However, the clear lesson seems 
to be that there is no magic bullet, no guarantee against corruption, 
and no “roadmap” that leads inexorably to its eradication. 

Still, the battle is a worthy one.  Of the many ills attributable to 
corruption, perhaps the most insidious is the steady dissolution, and 
increasing skepticism and fatigue of a populace that slowly loses 
faith in the honesty of its leaders.  South Africa appears to be in 
the throes of such a decline in confidence and faith, but perhaps 
some comfort can be found in the fact that if a new set of leaders 
were to arise, the laws and institutions to fight corruption are al-
ready in place, the roadmap ready to be followed, this time hopefully 
to a better end. 
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LEGAL REFORM AND THE CHONGQING 
EFFECT: 

TWO STEPS FORWARD, ONE STEP BACK? 

Veronica Pastor 

One step forward and two steps back 
Nobody gets too far like that 
One step forward and two steps back 
This kind of dance can never last 
 
Desert Rose, One Step Forward and Two Steps Back 

I.  INTRODUCTION 

For those steeped in the Western legal tradition, the Chinese po-
litical and legal system is, in the famous words of Winston Churchill, 
a riddle wrapped in a mystery inside an enigma.1  Of course, Church-
ill was describing the potential actions of Russia, not China.2  But, to 
continue borrowing from Churchill, perhaps there is a key – Chinese 
national interest and the interest of the Chinese Communist Party.3  
This research explores the interaction between political, economic, 
and legal reform, and posits that the Chongqing incident4 was ulti-
mately a positive turning point in the country’s institutional devel-
opment.  The theory presented herein is that although some argue the 
manner in which the Bo Xilai trial5 was conducted, and its aftermath, 
represents a step back in political aperture, it is actually an example 
 
 1. Winston Churchill, The Russian Enigma, BBC (Oct. 1, 1939), available at 

http://www.churchill-society-london.org.uk/RusnEnig.html. 
 2. Id. 
 3. Id. 
 4. The Chongqing incident refers to the emergence of an alternative economic model un-

der an outdated authoritarian Maoist political model that culminated in the spectacular 
trial and conviction of its unorthodox proponent, Bo Xilai. François Godement, China 
at the Crossroads, EUROPEAN COUNCIL ON FOREIGN RELATIONS 4 (2012), 
http://www.ecfr.eu/page/-/ECFR53_CHINA_ESSAY_AW.pdf. 

 5. Bo Xilai’s Trial: Going Down Fighting, THE ECONOMIST (Aug. 31, 2013), 
http://www.economist.com/news/china/21584367-china-has-been-gripped-
extraordinary-courtroom-drama-going-down-fighting. 
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of the  “two steps forward, one step back”6 so closely associated with 
Communist political regimes in transition, and holds promise for con-
solidation of institutional reform in China.  In exploring the riddle, 
this article attempts to place the Chinese legal system in its historic 
context before moving to the inextricable relationship between law 
and politics in China.  Finally, it is argued that the Bo Xilai prosecu-
tion, while undeniably politically motivated and rife with retrograde 
elements, was also a cautious but definitive move towards the tri-
umph of a new model of consolidated institutionalization.   

A.  Overview of the Chongqing Economic Model 
A discussion of the Chongqing economic model is beyond the 

scope of this paper, but it is important to understand its key elements.  
Until the arrival of Bo Xilai, Chongqing was an economic backwa-
ter.7  Chongqing is barely on the right side of the Aihui-Tengchong 
line that divides the country between the arid mountains and the fer-
tile plains,8 and one of the “four furnaces” of China.9  In 1997, the 
Chongqing municipality was separated from the Sichuan Province,10 
and became a province-level municipality.11  Perhaps due to its his-
torical significance as the capital of China during the Second World 
War, in 2000 Chongqing was made the linchpin of the central gov-
ernment’s “Go West” program to develop the economically-lagging 
western half of the country.12  Bo Xilai arrived there at the end of 
 
 6. George Walden at CBYA Oxford, CBYA (Apr. 26, 2012), 

http://www.cbya.org.uk/news/2012/04/26/george-walden-at-cbya-oxford/. 
 7. Kevin Lu, The Chongqing Model Worked, FOREIGN POL’Y (Aug. 8, 2012), 

http://foreignpolicy.com/2012/08/08/the-chongqing-model-worked/. 
 8. BARRY NAUGHTON, THE CHINESE ECONOMY: TRADITIONS AND GROWTH 20-21 (MIT 

Press ed., 2007). 
 9. Id. at 20 (Referring to the long, hot summers and the other three “furnaces” of Wuhan, 

Changsha and Nanjing). 
 10. Id. at 22. 
 11. This is the highest political-administrative classification in China.  The mayor and the 

Secretary of the Communist Party – the highest authority in a province-level munici-
pality—report directly to the central government in Beijing.  The other province-level 
municipalities are Beijing, Shanghai, and Guangzhou.  There are 34 administrative di-
visions in China: 4 province-level municipalities, 22 provinces, 5 autonomous regions, 
2 Special Administrative Regions (Hong Kong and Macau) and the claimed Taiwan 
province. Administrative Division System, CHINA THROUGH A LENS, 
http://www.china.org.cn/english/feature/38436.htm. 

 12. Lu, supra note 7. 
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2007, and immediately got to work in effecting an astounding eco-
nomic transformation aimed at assuring his place in the political pan-
theon.13  Within 5 years, as a result of Bo Xilai’s unorthodox policies, 
including the “smash black” campaign14 to wipe out organized crime, 
the “sing red” campaign15 to revive traditional communist-nationalist 
fervor, and a focus on use of state resources to stimulate economic 
growth and collective consumption, Chongqing’s GDP was growing 
at an average of 15.8% annually compared to 10.5% for all of Chi-
na.16  The economic gap between Chongqing and the other three mu-
nicipal provinces was all but closed.17  The way in which Bo Xilai’s 
economic success resulted in his political downfall is intimately tied 
with the nature of the Chinese political and legal system. 

II.  THE CHINESE LEGAL SYSTEM IN PERSPECTIVE 
Communist ideology everywhere views traditional legal systems 

as a means by which the ruling classes and the bourgeoisie oppress 
the peasants and the proletariat.18  In China, the Confucian tradition 
also operated as an informal but effective legal system.19  Moreover, 
Mao Zedong’s ideology of permanent revolution as a means for pro-
gress towards true Communism negated the existence of a formal le-
gal system, as one of the very purposes of an institutionalized legal 
system is to provide continuity and predictability – the antithesis of 
revolution.20  Upon seizing power, Mao’s Communist party abolished 
all laws promulgated by its predecessor, the Kuomintang, and set out 
to replace them with a new system.21  The evolution of the Chinese 
legal system from that date to the present can be best understood by 
reference to the tension between the “societal” and the “jural” mod-
els.22   
 
 13. Bob Davis, In Chinese Politics, a Fall-and a Rise, WALL ST. J. (July 28, 2012), 

http://www.wsj.com/articles/SB10001424052702303933704577531623651645112. 
 14. Lu, supra note 7. 
 15. Id.  
 16. Id.  
 17. Id.  
 18. JUNE TEUFEL DREYER, CHINA’S POLITICAL SYSTEM: MODERNIZATION AND TRADITION 

179 (Pearson Education, Inc., 8th ed. 2012). 
 19. Id at 180. 
 20. Id at 85. 
 21. Id at 179. 
 22. Id at 180. 



3 THE CHONGQING EFFECT.DOCX (DO NOT DELETE) 12/18/15  3:27 PM 

2015  UB Journal of International Law 

 94 

The societal model focuses on informal, largely unwritten forms 
of conduct and values administered ad hoc.23  At the other extreme, 
the jural model represents the “rule of law,” and it centers on a codi-
fied body of law administered predictably by an organized and inde-
pendent judiciary.24  However, it is important to remember that a key 
feature of Western justice systems, the separation of powers, has nev-
er existed in the Chinese tradition.  Dreyer identifies five distinct 
stages in this struggle, coinciding with the country’s dominant politi-
cal faction at the time.25   

The first stage (1949-1953) follows the establishment of the 
People’s Republic of China, when the Communist government abol-
ished all previous laws and sought to create a new system under the 
Common Program of the Chinese People’s Political Consultative 
Conference (CPPCC).26  The system included a procuracy, an office 
in charge of ensuring that proper legal procedure is followed in pros-
ecutions.27  In this first stage, more often than not, this new Soviet-
inspired legality was honored in the breach.28  The second stage 
(1954-1957) began with the promulgation of China’s first state con-
stitution in 1954, and represents the first true incursion of the jural 
model.29  The new constitution established a formal judiciary in addi-
tion to the procuracy, both under the newly created National People’s 
Congress (NPC).30  The first law schools were opened and law 
emerged as a budding profession.31  However, although the constitu-
tion guaranteed equality before the law, in practice, designated class 
enemies and reactionaries had no constitutional rights.32  Nonetheless, 
towards the end of the 1954-1957 period, the need for a more pre-
dictable and consistent legal system began to be recognized as neces-

 
 23. Id at 180-81. 
 24. Id at 180. 
 25. Id at 179-203. 
 26. Id. 
 27. Id. 
 28. Id. 
 29. Id.; see also, CONSTITUTION OF THE PEOPLE’S REPUBLIC OF CHINA, Sept. 20, 1954 

(China). 
 30. DREYER, supra note 18. 
 31. Id. 
 32. Id.; see also, CONSTITUTION OF THE PEOPLE’S REPUBLIC OF CHINA, Sept. 20, 1954 

(China). 
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sary to consolidate the economic gains of Communism.33  Here, legal 
history began to take the first of two steps back.   

In 1957, Mao announced the “Hundred Flowers” movement, in-
viting all to offer constructive criticism of the system.34  Lawyers 
stepped forward to point out the arbitrariness of the legal system’s 
application and as a result, they and the reforms were crushed as 
counterrevolutionary in a resurgence of the societal model (1957-
1965).35  Just as it is always darkest before the dawn, the worst was 
yet to come.   

In 1966, Mao announced the beginning of the Cultural Revolu-
tion, and declared that one of its aims was the destruction of all for-
mal laws and their replacement by party policy.36  Mao’s Red Guards 
were instructed to destroy all remnants of a judiciary, and the Peo-
ple’s Daily published an article titled “In Praise of Lawlessness.”37  
During the widespread persecutions that followed, prosecutors were 
self-appointed and prosecutions were based on denunciations rather 
than facts.38  It is significant to point out that Bo Xilai’s father, Bo 
Yibo, was one of the many victims of the purges, and that Xilai grew 
up during this era and himself spent five years in a re-education 
camp.39  In 1975, a new constitution was passed, the procuracy was 
formally abolished, the courts placed under the state’s security or-
gans, and mass counterrevolutionary trials were allowed.40  The judi-
ciary essentially disappeared, and disputes were resolved by political 
means.41 

The death of Chairman Mao therefore occurred at a time where 
the legal system could only be described as a chaotic vacuum.42  
When Deng Xiaoping took over, he faced the daunting task of build-
ing a new society that could bring prosperity to the people, while 
 
 33. DREYER, supra note 18. 
 34. Id. 
 35. They were accused of ignoring the political struggle and the class struggle implications 

of law by insisting on “ridiculous” notions of equality before the law, legal representa-
tion of the accused  and reliance on facts as the basis for trials. Id at 183. 

 36. Id. at 179. 
 37. Id. at 184. 
 38. Id. 
 39. Id. 
 40. Id.; see also, Constitution of the People’s Republic of China, Jan. 17, 1975 (China). 
 41. Dreyer, supra note 18. 
 42. Id. 
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promoting stability and preserving national reconciliation and nation-
al unity, all without an institutional framework.43   

Deng recognized the need to create a legal system that provided 
predictability and stability both for individuals and for economic ac-
tivity.  The new constitution adopted in 1978 brought back many of 
the jural model elements of the 1954 constitution, including the re-
turn of the procuracy and legal process rights.44  However, it is im-
portant to keep in mind that a 1982 amendment defined China’s polit-
ical regime as a “people’s democratic dictatorship”45–that is, no 
longer a “dictatorship of the proletariat,” but certainly not a “constitu-
tional democracy” either.  There is an inherent contradiction between 
the words “democratic” and “dictatorship,” as the two are mutually 
exclusive.   

To an outside observer, this sort of double-speak may seem like 
gobbledygook.46  To an astute China observer, however, this may rep-
resent a clear indication of progress in the midst of a great tension be-
tween Party factions that believe liberalization is the way to sustaina-
ble economic and social progress, and those who fear that too much 
change too soon may result in rapid descent into social chaos in a 
country where the deep wounds of the Cultural Revolution have not 
had time to heal.  The post-1982 years, then, can be seen as the play-
ground in which China’s transition to a jural model, Chinese-style 
was effected.  Why, then, do we expect China to conform to Western 
models, much less immediately?  Party leaders have repeatedly made 
clear that the Western model of legal liberalization is not applicable 
to China.47  The most salient example is the leaders’ repeated declara-
tion that the doctrine of separation of powers, so cherished in the 
West, is seen as bourgeois and unsuitable for China, because to have 
independence between the branches of government is to invite confu-

 
 43. Id. 
 44. Constitution of the People’s Republic of China, Mar. 5, 1978 (China). 
 45. Xianfa [Constitution] Dec. 4, 1982 (China), available at 

https://www.constituteproject.org/constitution/China_2004.pdf (amendments reflected 
in 1982 Constitution). 

 46. One of the great Confucian values is “right speak”.  In popular terms, this means that 
saying the right words, rather than focusing in what those words actually mean, is par-
amount. Id. 

 47. Suisheng Zhao, Political Liberalization without Democratization: Pan Wei’s proposal 
for political reform, 12 J. CONTEMP. CHINA 333 (2003). 
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sion and chaos.48  Thus, according to Dreyer, China seems to be mov-
ing towards a society under the rule by law, rather than the rule of 
law.49  For example, court officials in China may deny the release of 
certain information, and individual rights are subordinate to public 
policy.50   

To critics that argue a strict rule of law model is the only ac-
ceptable way to organize a market-oriented economy, a Chinese real-
ist may reply that the economic data of the past few years fails to 
support the assertion that the model is universally desirable.  Moreo-
ver, the liberal democracy model of the West has become significant-
ly discredited as a vessel for delivering economic growth and raising 
living standards to the populace as a result of the Great Recession and 
its aftermath.  Only if we stop gauging Chinese actions and develop-
ments by purely Western standards, and place them in their proper 
historic and social context, can we understand the Chongqing inci-
dent and its consequences, such as an apparent hardening of repres-
sion, as a movement towards China’s integration into the community 
of jural nations, but under its own terms. 

III.  THE MAKING OF A PRINCELING 
By all accounts, except his own, Bo Xilai wanted to be Prem-

ier.51  There is also no doubt that, as a card-carrying member of the 
Crown Prince Party, his ambition was within the realm of reason.52  
However, since there are no elections in China, there is no legitimate 
way to run for the post.  Bo had to resort to an obscure combination 
of merit, popularity and political capital.  Because there is no formal 
legal structure within which to rise politically in China, he was faced 
with both the necessity and the latitude to employ unorthodox meth-
 
 48. Chaos is anathema to the Chinese leadership and indeed to the Chinese people.  One of 

the main reasons for wide support of Communist policies among the populace in 1949 
was that the Communist Party was seen as introducing order after fifty years of war 
and chaos. DREYER, supra note 18, at 188. 

 49. Id. at 202. 
 50. Id. at 187. 
 51. Bo Xilai Told Trial He had Orders from the Top to Deal with Chongqing Police Chief, 

SOUTH CHINA MORNING POST (last updated Sept. 1, 2013 8:01am), 
http://www.scmp.com/news/china/article/1300981/bo-xilai-told-trial-he-had-orders-
top-deal-chongqing-police-chief. 

 52. Dreyer, supra note 18 (the Crown Prince Party are the descendants of prominent and 
influential senior communist officials). 
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ods to do so.  By all accounts, except his own, Xi Jinping also wanted 
to be Premier.53  In 2007 Xi went to Shanghai and Bo went to Chong-
qing.54  By 2012, Xi was Premier, and Bo was on trial for corrup-
tion.55  Why did Bo fail where Xi succeeded? 

There is no doubt that Bo Xilai is an exceptional person; tall, 
handsome, photogenic, charismatic, and fluent in English, Bo is also 
trained in international history and is media-savvy.56  But to under-
stand Bo’s sense of destiny and entitlement, his success, his unortho-
dox methods and ruthlessness, and his ultimate downfall, it is essen-
tial to understand his background.  For there is no doubt that Bo Xilai 
is also ruthless and callous.   

Bo Xilai’s father, Bo Yibo, had impeccable revolutionary cre-
dentials.57  He was a veteran of the Long March and a member of the 
Eight Immortals58 who eventually steered the country from the Mao-
ist catastrophe to success through market reform after Mao’s death.  
The Eight Immortals, headed by Deng Xiaoping, believed in the ne-
cessity of market reforms but saw no place for political liberaliza-
tion.59  Bo Yibo was the first Minister of Finance of the People’s Re-

 
 53. Tania Branigan, The Guardian Profile, Xi Jinping, GUARDIAN, Feb. 13, 2012, 

http://www.theguardian.com/world/2012/feb/13/xi-jinping-profile-china (when asked 
by a reporter during a 2012 foreign tour whether he thought he was going to be Prem-
ier, Xi replied “are you trying to give me a fright?”). 

 54. Alice Miller, The Bo Xilai Affair in Central Leadership Politics, 38 CHINA LEADERSHIP 
MONITOR 1, 4, 8, 
http://media.hoover.org/sites/default/files/documents/CLM38AM.pdf. 

 55. Profile: Bo Xilai, BBC (last updated Sept. 21, 2013, 11:13pm), 
http://www.bbc.com/news/world-asia-china-19709555. 

 56. Bo Xilai studied international history at Peking University for two years and then 
shifted to journalism at the Chinese Academy of Social Sciences. JOHN GARNAUT, THE 
RISE AND FALL OF THE HOUSE OF BO 29 (Penguin Specials 2012). 

57. Bo Yibo was born to a poor peasant family in Shanshi.  His earliest memory is said to 
be of his mother giving birth to his younger brother and then drowning him because 
the family did not have enough to eat. During the Civil War, he spent five years in a 
Kuomintang prison before setting up the Shanshi Suicide Squad to fight the Japanese 
using guerrilla tactics during Word War II and luring Yan Xishan, a local warlord, into 
the Red Army with his 200,000 men. GARNAUT, supra note 56, at 13. 

 58. Bo Yibo, ENCYC. BRITANNICA, 
http://www/global.britannica.com/EBchecked/topic/1338315/Bo-Yibo.  The other sev-
en are Deng Xiaoping, Chen Yun, Li Xiannian, Peng Zhen, Yang Zhangkun, Wang 
Zhen and Song Rengqiong. 

 59. As such, Bo Yibo participated in the purge of Hu Yaobang, who advocated for politi-
cal liberalization, and he supported the repression against the June 4 protesters. Joseph 
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public of China, and Vice Premier under Zhou Enlai.60  Xilai and his 
sibling grew up in the Zhongnanhai military compound for members 
of the elite, right next to the Forbidden City, and attended the Num-
ber 4 Middle School for children of the elite.61  When the Cultural 
Revolution broke out, Bo Xilai eagerly joined the Red Guards, and 
with other Crown Princelings, formed a group called United Action 
(lian dong).62  However, the older Bo and his contemporaries paid a 
tremendous personal price for their position and convictions.  Bo Yi-
bo was purged as a “capitalist roader” because he advocated for trade 
with the West.63  He and his wife, Xilai’s mother Hu Ming, were per-
secuted.64  Bo Yibo himself was tortured and imprisoned, and Hu 
Ming was beaten to death.65  It is a well-documented fact that Xilai 
actively participated in the persecution of his own father.  However, 
reports differ as to whether he participated in torturing and beating 
Bo Yibo.66   

In the end, Xilai’s revolutionary fervor and ruthlessness did not 
save him from the madness of the Cultural Revolution.  All the Bo 
siblings were imprisoned.67  Xilai was sent to the infamous Camp 789 
for five years, a reeducation camp for princelings where inmates re-
portedly endured starvation, beatings, sleep deprivation and general 
filthy conditions. 68   

 
Kahn, Bo Yibo, Leader Who Helped Reshape Chinese Economy, Dies at 98, N.Y. 
TIMES, Jan. 17, 2007, http://www.nytimes.com/2007/01/17/world/asia/17bo.html 

 60. Id. 
 61. Chris Buckley, Insight: Children of Mao’s wrath vie for power in China, REUTERS 

(Jun. 22, 2012, 7:14am), http://www.reuters.com/article/2012/06/22/us-china-politics-
bo-idUSBRE85L04E20120622. 

 62. PEH SHING HUEI, WHEN THE PARTY ENDS, CHINA’S LEAPS AND STUMBLES AFTER THE 
BEIJING OLYMPICS 196 (Straight Times Press 2014). 

 63. John Garnaut, The Rock Star of Chinese Politics, SYDNEY MORNING HERALD, Oct. 25, 
2012, http://www.smh.com.au/world/the-rock-star-of-chinese-politics-20121025-
287sf.html. 

 64. Kahn, supra note 59. 
 65. Reports differ as to whether she was beaten to death or committed suicide.  Officially 

she committed suicide out of shame.  Jamil Anderlini, Bo Xilai: power, death and poli-
tics, FT MAG. (July 20, 2012, 7:08 PM), http://www.ft.com/intl/cms/s/2/d67b90f0-
d140-11e1-8957-00144feabdc0.html#axzz3UwyiWHwh. 

 66. GARNAUT, supra note 56, at 39 (author says no); HUEI, supra note 62, at 196. 
 67. Kahn, supra note 59. 
 68. GARNAUT, supra note 56, at 26. 
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Those who, like Bo Yibo and the rest of the Eight Immortals, 
were later rehabilitated, wielded very substantial influence for the rest 
of their lives and beyond.  After Mao’s death and his own rehabilita-
tion, Bo Yibo returned to his old post as Vice Premier under Deng 
Xiaoping to help Deng achieve market reforms.69  Putting all rancor 
aside, the older Bo was instrumental in the stellar ascent of his son.  
In 2006, Bo Xilai was wielding a campaign to become Vice Premier, 
after having been Mayor of Dalian for two decades and Minister of 
Commerce.70  In both posts, Xilai proved to be exceptionally success-
ful, and very popular and personable on his own merits.  However, in 
January 2007 Bo Yibo died, and Bo Xilai lost his campaign to be-
come Vice Premier.71  Because of his status as a princeling and the 
still-strong support of his family’s network, he was made a member 
of the Politburo.72  Unfortunately for him, Xilai did not get along par-
ticularly well with princelings of the fourth generation, such as Wen 
Jiabao and Hu Jintao, or with his peers, including fifth generation Xi 
Jinpin.73  Viewed as too flamboyant and having lost his best support-
er, Xilai was “exiled” to Chongqing, 1500 kilometers away from Bei-
jing, as General Secretary of the Communist Party.74  There Xilai set 
to replicate his successes as Mayor of Dalian,75 Governor of Liaoning 
and Minister of Commerce on a grander scale with his usual unortho-
dox methods, becoming both adored and reviled in equal measure in 
the process.76  However, he could no longer count on his father’s 
guanxi to protect him, and the Chinese political culture is not fond of 

 
 69. Id. at 11. 
 70. Id. at 45. 
 71. Id. 
 72. Id. at 46.  Politburo is the main group of people in a Communist government who 

make decisions about policy.  Politburo, MERRIAM WEBSTER, http://www.merriam-
webster.com/dictionary/politburo. 

 73. GARNAUT, supra note 56, at 46. 
 74. Id. 
 75. With his media training, Bo was very successful in raising the international profile of 

Dalian with his “three treasures”: football, fashion shows and greenery.  He ordered 
the Dalian football team, Dalian Shide, to win the national cup, and became known as 
the “football mayor”.  He put Dalian on the international map by turning the Dalian In-
ternational fashion Festival into a gala on a global scale, and he went on a huge tree 
and grass planting campaign to emulate Singapore.  HUEI, supra note 62 at 197. 

 76. Id. 
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attention-grabbing excesses.77  The stage was set for a bang of epic 
proportions. 

IV.  THE CHONGQING MODEL 
With a population of over thirty-three million people, Chongqing 

is the largest city in the world.78  This simple statistic, however, hides 
a much more complex truth, for, as discussed earlier, Chongqing is a 
province-level municipality.  Seventy percent of Chongqing’s inhab-
itants are in fact rural, and widely spread across the Yangtze Valley.79  
This demographic circumstance helps explain the populist appeal of 
Bo’s policies.  After taking a year to observe the realities of Chong-
qing, Bo set to work.80  He decided to appeal to the masses that had 
benefitted from the glory days of the Cultural Revolution and were 
now feeling left behind.81  Bo identified three popular issues: crime, 
economic inequality and lack of opportunity, and general disillu-
sionment.82 The largely rural populations, including rural to urban 
migrant “floating populations” and the masses of urban populations, 
increasingly found themselves on the losing end of economic reform, 
and were beginning to long for the good old days.83  Bo Xilai intro-
duced a four-pronged program to make Chongqing a model of Chi-
nese success: (i) sing red, (ii) red GDP, (iii) go green and (iv)”strike 
black.”84    

A.  Chang Hong – Sing Red 
“Sing red” was a campaign in the tradition of the heyday of 

Maoist China.85  It identified an enemy, “the bourgeoisie,” without 
 
 77. A GARNAUT, supra note 56, at 47 (“Guanxi – the ubiquitous term for relationships in-

volving reciprocal obligations.  ”). 
 78. Id. at 48. 
 79. Id. 
 80. Id. 
 81. Id. at 49. 
 82. Id. 
 83. Id. at 51 (“Floating populations .refers to the large and increasing number of migrants 

without local household registration status.”); Zai Liang & Zhongdong Ma, China’s 
Floating Population: New Evidence from the 2000 Census, 30(3) POPULATION & DEV. 
REV. 467, 467 (Sept. 30, 2004), 
http://www.albany.edu/imc/Liang_Ma_PDR_2004.pdf. 

 84. GARNAUT, supra note 56, at 49-51. 
 85. Id. at 49. 
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really explaining who exactly that enemy was, or why it was respon-
sible for the current state of affairs.86  Sensing the mood of the eco-
nomic losers and their need for the comforts of the past, Bo covered 
the city with slogans redolent of the Mao years, such as “the Com-
munist Party is like the sun, there is brightness wherever it shines.”87  
Bo banned commercial advertising on the municipal television chan-
nel, replacing it with political propaganda and slogans, and also in-
sisted on having personal editorial control of the news.88  On top of 
that, he introduced a mild version of the reeducation campaigns of the 
Cultural Revolution, by sending 200,000 officials to the countryside 
to “learn from the peasants.”89   

B.  Red GDP 
But Bo combined his slogan-laden nostalgia with a real program 

to improve the lives of the economic losers.  Although at the time the 
country was ambivalent about foreign investment, Bo used his per-
sonal charm and economic incentives to attract global companies that 
would open manufacturing facilities to provide jobs.90  Thus, at a time 
when the gap between the rich and the poor was widening across 
China, Bo managed to directly improve people’s day-to-day lives by 
connecting Chongqing to the global economy.  Hewlett-Packard, 
Ford, Samsung, Foxcon and many others opened factories there, and 
Bo ordered the construction of millions of affordable housing units 
for the workers.91  Chongqing shot to the top of the Chinese GDP 
growth tables.  At the same time, to placate critics, Bo launched a “go 
green” campaign to make Chongqing a livable city in the model of 
Singapore.92   

 
 86. Id. 
 87. Id.; Tom Orlick & Melissa Powers, You Can’t Have a Party Without Music: A Red 

Song Primer, WALL ST. J.: CHINA REALTIME (June 30, 2011), 
http://blogs.wsj.com/chinarealtime/2011/06/30/you-cant-have-a-party-without-music-
a-red-song-primer/. 

 88. GARNAUT, supra note 56, at 49. 
 89. Id. at 49-50. 
 90. Id. at 50. 
 91. Id. 
 92. Id. at 50-51. 
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C.  Dai Hei – Strike Black 
Finally, the “strike black” campaign aimed to eliminate orga-

nized crime and corruption, and provide citizens with a sense of per-
sonal security.93  In order to accomplish his goal, Bo brought with 
him a former chief of police from his days as Governor of Liaoning, 
Wang Lijun, making him police chief and vice mayor.94  It was the 
extremes of Bo’s methods in combatting crime that were the catalyst 
for his ultimate downfall.     

Before Bo’s arrival, Chongqing had an international reputation 
as a center of corruption, prostitution, and criminal activity.  Bo’s ef-
forts to clean up the city were initially met with support from the top 
leadership in Beijing, to the point that some voices across the world 
called for the model to be replicated nationwide, and even interna-
tionally.95  Between 2009 and 2011, it is estimated that over 5,500 
people were arrested, and the citizens of Chongqing felt safe for the 
first time in many years.96  However, not all of the people arrested 
were criminals.97  Some were merely businessmen who had become 
too successful and did not wish to cooperate with Bo’s social pro-
jects, or lawyers, judges or political opponents who objected to Bo’s 
methods.98  According to the Wall Street Journal’s Stanley Lubman, 
the “strike black” campaign “involved misuse of both the courts and 
the police.”99  Others have stated that lawyers for defendants were in-
timidated, torture was used to extract confessions, and an estimated 
1,000 people were sent to labor camps.100 

Regardless of the ultimate historical judgment, it is clear that Bo 
Xilai succeeded in creating a new model and promoting it as well.  In 
his mind, Bo was building the “Harmonious Society” touted by Hu 
 
 93. Stanley Lubman, Bo Xilai’s Gift to Chongqing: A Legal Mess, WALL ST. J.: CHINA 

REALTIME (Apr. 12, 2012, 11:32 AM), 
http://blogs.wsj.com/chinarealtime/2012/04/12/bo-xilais-gift-to-chongqing-a-legal-
mess/. 

 94. GARNAUT, supra note 56, at 53. 
 95. Id. at 51, 53. 
 96. Lubman, supra note 93. 
 97. Keith Richburg, After Bo’s Fall, Chongqing Victims Seek Justice, WASH. POST, Apr. 

19, 2012, http://www.washingtonpost.com/after-bos-fall-chongqing-victims-seek-
justice/2012/04/19/gIQAxBzGUT_story.html. 

 98. GARNAUT, supra note 56, at 56-57. 
 99. Lubman, supra note 93. 
 100. Richburg, supra note 97. 
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Jintao,101 albeit through some of the unconventional methods of 
“permanent revolution” touted by Mao,102 and all was well… for a 
while.  Bo became “the pin-up boy for the new left, the old left, the 
Maoist left and, it appeared, anyone who was attracted to the allure of 
shiny rising power.”103  According to Professor Cui Zhiyuan of 
Xinhua University, and a leader of the New Left Movement, Bo’s 
Chongqing model became “a new economic pattern that transcends 
left and right.”104  Before having to admit he was on the payroll of the 
Chongqing government, Cui declared, “Chongqing is an experiment 
to promote more political democracy for the common people.”105  
Yang Fan, a professor of Economics at China University of Political 
Science and Law, founded the Internet site Utopia, to defend Bo’s 
policies and lauded the reforms in a book he co-authored, The 
Chongqing Model.106  One of Xi Jinping’s first moves after being ap-
pointed successor to Hu Jintao in 2010, was to travel to Chongqing to 
tell Bo that his singing red campaign “had gone deeply into the hearts 
of the people and was worthy of praise.”107  Even Henry Kissinger 
said in a 2011 sing red meeting, “I saw the vision for the future,” and 
he declared himself to be “shaken by the vitality of the city.”108 Kis-
singer could not have known that by 2011 the tide was already turn-
ing within the enigma, and that the riddle of Bo’s rise would soon 
unwind because of a murder mystery. 

V.  FALL OF THE HOUSE OF BO 
Two legal developments would bring down the Bo house of 

cards.  The first development was the ill-advised persecution of Li 
Zhuang,109 a well-regarded lawyer with important connections in Bei-

 
 101. GARNAUT, supra note 56, at 51. 
 102. Id. at 49-50. 
 103. GARNAUT, supra note 56, at 63. 
 104. Id.; John Garnaut, Show Them the Money, Old China, THE SYDNEY MORNING HERALD, 

Mar. 16, 2011, http://www.smh.com.au/business/show-them-the-money-old-china-
20110325-1ca3f.html.   

 105. GARNAUT, supra note 56, at 63; Garnaut, supra note 104. 
 106. GARNAUT, supra note 56, at 65-66; YANG FAN, SU WEI, & LIU SHIWEN, CHONGQING 

MODEL, (China Economic Publishing House, 2011). 
 107. GARNAUT, supra note 56, at 64. 
 108. Id. 
 109. Id. at 66. 
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jing, and the second was the operatic murder of businessman Neil 
Heywood by Bo’s wife Gu Kailai, also a lawyer.110  By early 2011, 
even Professor Yang was calling Bo’s stewardship into question, say-
ing “His program should include democracy, rule of law, market eco-
nomics, but now it is too close to the Old Left and New Left and the 
Cultural Revolution […] Bo’s problems in Chongqing will be ex-
posed and it will turn to chaos.”111  The Bo house of cards was about 
to fall, and the story and its outcome would play an important role in 
the future of China. 

VI.  ONE PERSECUTION TOO FAR112 
 Li Zhuang is a well-known and respected lawyer in private 

practice.  When Bo sought to prosecute Wen Qiang, Wang Lijun’s 
predecessor, Li Zhuang considered defending him.113  Although he 
ultimately declined to take Wen’s case, he did defend Gong Guang-
mo, who was brought to trial on corruption charges and falsely ac-
cused of being part of the Chongqing mafia, the core target of the 
strike black campaign.114  Gong initially confessed, but on Li’s advice 
later recanted his confession claiming it was extracted under tor-
ture.115  Recanting confessions in a public forum was an unusual prac-
tice, and shocking to those who, like Bo, had grown up politically 
under the specter of the Cultural Revolution -- when the Party was 
always right, people falsely confessed to the most absurd crimes and 
stood steadfastly by their confessions.  Bo and Wang arranged to ab-
 
 110. Id. at 97. 
 111. Id . at 66. 
 112. I purposefully use the word “persecution” here rather than “prosecution”, as a “prose-

cution is a legally and legitimate persecution under due process of law.  That was not 
the case here.   

 113. GARNAUT, supra note 56, at 67. 
 114. Gong Guangmo was accused of trying to bribe Wen Qiang, not an unusual practice in 

Chinese politics in general or in Chongqing in particular.  He did not, however, have 
any connection to the organized mafia-like networks that the Strike Black campaign 
sought to eradicate. Id. at 67. 

 115. “Twice he tried to kill himself by hitting his head against the wall, and then he tried to 
bit off his own tongue.”  Guards severed his partially cut-off tongue, but did not allow 
him to receive any medical attention for two days, according to lawyer Zhu Mingyong.  
Id. at 67-68 (citing Elizabeth M. Lynch, China’s First Test of the New Exclusionary 
Rules – A Dog Without a Bite, CHINA LAW AND POLICY (Sept. 30, 2010), 
http://chinalawandpolicy.com/2010/09/30/china%E2%80%99s-first-test-of-the-new-
exclusionary-rules-%E2%80%93-a-dog-without-a-bite/). 
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duct Li from Beijing and bring him back to Chongqing for trial on 
charges of coaching Gong to give false testimony.116  Of course, Li 
initially confessed, only to recant at the trial by exclaiming “My con-
fession is fake!”117  Bo then brought additional fabricated charges 
against Li.118  

This time, however, Bo was up against a truly formidable adver-
sary.  Li’s own lawyer, his colleague Chen Youxi, promptly spread 
the news on the Internet and set in motion a lively debate about 
whether the New Left that Bo represented had swung all the way to 
become what Xilai’s own father had denounced at the start of the 
Cultural Revolution: “To be a leftist among the leftists is to be a left-
ist in quotation marks, which is also to be a rightist.”119  With Li’s 
persecution, Bo had unknowingly turned Chongqing and his work in-
to a proxy for serious debate regarding China’s political future and 
his own legitimacy.  This debate and the ideological chaos it threat-
ened to create, brought about an opportunity for liberal lawyers, led 
by Chen, to expose and denounce via Internet campaigns the illegal, 
strong-arm tactics employed by Bo, which constituted the dark un-
derbelly of the success of the Chongqing model.   

But the abuse against one of their own also forced those lawyers, 
who had up until then acted with moderation, to become unusually 
politically aggressive and resourceful in order to obtain Li’s exonera-
tion and freedom.120  Chen also sent the Li dossier to powerful people 
in Beijing.121  He and his boss, Fu Yang, framed the Li/Bo issue in 
terms of the competing models it represented: a return to the lawless-
ness and madness of the Cultural Revolution (Bo and the societal 
model of law) versus an advance towards rule of law and democrati-
zation (Li and the jural model of law).122  Unfortunately for Bo, Li 
Zhuang’s law firm was headed by Fu Yang, a fellow princeling who 
had been a close friend of Bo Xilai until their political paths diverged 
as a result of Bo’s adherence to the Cultural Revolution/societal 
model, while Fu had devoted his professional life to quietly promot-
 
 116. Id. at 68. 
 117. Id. 
 118. Id. at 70, 75. 
 119. Id. at 70. 
 120. Id. at 70. 
 121. Id. at 72. 
 122. Id. at 66, 72-73. 
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ing the rule of law.123  Fu’s political credentials are even more im-
pressive than Bo’s: the law firm he now heads was founded by Deng 
Pufang, Deng Xiaoping’s son.  Additionally, Fu’s father, Peng Zhen, 
was one of the key rebuilders of the Chinese legal system after the 
Cultural Revolution, and was given the title of “key founder of Chi-
na’s socialist legal system.”124   

Thus, the fight between Bo and Li became a proxy for a genera-
tions-old struggle between the old guard Maoist princelings of the 
Cultural Revolution and the new China of Deng Xiaoping, Hu and 
Wen, on which the institutional, political, and legal future of China 
hinged.125  Hu and Wen do not come from the princeling caste.126   Bo 
Yibo had led the persecution against Hu and Wen’s patron, Hu Yao-
bang.127  Bo Xilai on the other hand, even after his father’s death ben-
efitted from the patronage from Jiang Zemin and his family, such that 
overthrowing Bo and all he had come to stand for was no easy task, 
even for the powerful Deng-Hu-Wen faction.128  Luckily for the pro-
law and liberalization Deng-Hu-Wen faction, at the same time as he 
was persecuting Li, Bo was involved in a sordid tale of murder 
through his wife, Gu Kailai.129  The foreign elements of the Gu tale of 
intrigue and murder exposed the rot of the Bo administration to inter-
national public opinion. 

VII.  PAYING THE PRICE FOR THE NEXT GENERATION 
Mindful of the dangerous instabilities of Chinese politics and so-

ciety in the past century, and of the irresistible move towards globali-
zation, the Bo-Gus wanted their son, Bo GuaGua, to be a citizen of 
the world.130  Neil Heywood, a public school boy131 from London, be-
 
 123. Until the Bo Xilai/Li Zhuang affair, Fu Yang had stayed out of direct involvement in 

politics and kept a relatively low profile.  However, the arrest of one of his star law-
yers on trumped up charges was too much of an assault on what Fu, his father and his 
law firm stood for. Id. at 73-76. 

 124. Id. at 74-75. 
 125. Id. at 70. 
 126. Id. at 77. 
 127. Id. at 78. 
 128. Id. 
 129. Id. at 82, 97. 
 130. Id. at 41, 44. 
 131. Heywood went to Harrow.  Of course, an English “public school” is what the rest of 

the world calls an elite “private school.”  Id. at 89.   
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friended GuaGua and acted as his mentor and conduit to the Western 
world.132  It is also rumored that he and Gu Kailai were lovers, and 
that Heywood was a spy.133  In any event, for all her talent as a law-
yer and her cosmopolitanism,134 Gu Kailai was a mentally and emo-
tionally fragile person, and she became convinced that Heywood 
would harm GuaGua after her relationship with the businessman 
soured.135  In November 2011, Gu poisoned Heywood in a hotel 
room.136  The Chongqing Chief of Police, Wang Lijun, later con-
spired with her to destroy the evidence by cremating the body and 
hiding the dossier.  He told her to forget all about it, as Heywood was 
“gone with the wind and passed into eternity.”137  Later, at her trial 
for the murder, Gu declared that she believed Heywood had detained 
GuaGua and was blackmailing him to obtain $20 million he believed 
he was owed as part of a failed business deal.138  Others believe that 
the murder was a crime of passion, perhaps even ordered by Bo him-
self.139  Many who have read her testimony and the court record, in-
cluding GuaGua, consider Gu’s assertions implausible and evidence 
of her impaired state of mind.140   

In January 2012, Wang told Bo he thought Bo should cooperate 
with the Heywood murder investigation and trial.  Bo became furious 
at the suggestion, and fired Wang from his post after calling him dis-

 
 132. Id. at 89. 
 133. Id. at 90-91. 
 134. Gu Kailai was also the daughter of a prominent communist general who was purged 

during the Cultural Revolution.  She studied international relations and law at Peking 
University and became a very successful lawyer in Dalian as Bo’s career progressed.  
She went as far as to write a book, Uphold Justice in America about her fight to defend 
the rights of Dalian companies in the United States. HUEI, supra note 62, at 239-240. 

 135. The source of Gu’s mental state of anxiety may have been poisoning.  In 2006, Wang 
Lijun found that some capsules Gu took daily had been laced with mercury, causing 
possible permanent. neurological damage to Gu.  GARNAUT, supra note 56, at 84, 88, 
92. 

 136. Id. at 88, 94-96; See also Keith B. Richburg, Court Observer: Gu Kailai, Wife of Bo 
Xilai, Confessed to Murder of Briton in China, WASH. POST, Aug. 9 2012, 
http://www.washingtonpost.com/world/gu-kailai-wife-of-bo-xilai-does-not-contest-
murder-charge-at-closed-trial-in-china/2012/08/09/24153ebc-e206-11e1-ae7f-
d2a13e249eb2_story.html. 

 137. HUEI, supra note 62, at 246.   
 138. GARNAUT, supra note 56, at 93-94. 
 139. HUEI, supra note 62, at 244. 
 140. GARNAUT, supra note 56, at 94. 
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loyal and slapping him in the face.141  Fearing for his safety, Wang 
fled to the U.S. consulate in Chengdu, away from Bo’s jurisdiction, 
and the scandal broke out.142  In the safety of the U.S. consulate, 
Wang asked for asylum and unraveled the grotesque tale of murder, 
corruption, money laundering and phone tapping that underlay the Bo 
Xilai, Chongqing success story.143  The Wang defection was of such 
momentous proportion that the Politbureau took an unusual step, sur-
rounding the U.S. consulate with armored vehicles and threatening 
diplomats.144  They dispatched Deputy Mayor Huang Qifan to meet 
with Wang and convince him to turn himself in.145 Wang eventually 
agreed to surrender to the Chinese Ministry of State Security, but in-
sisted on traveling in a crowded commercial plane for fear Bo would 
murder him by causing an accident, as allegedly happened to Lin 
Biao in 1971.146  Officially, the Chongqing authorities declared that 
Wang was suffering from “long term overwork” and was therefore 
going for “vacation-style treatment.”147   

Perhaps the Chinese nomenclature could have forgiven Bo his 
excessive zeal.  Maybe they could have overlooked some aspects of 
his alleged business deals, or ignored his methods.  However, the 
Chinese Communist Party hates to be embarrassed, and the Wang 
Lijun defection was an embarrassment of international proportion.148  
Bo had to go.  However, Bo was not without powerful supporters, so 
the move had to be engineered carefully.  The Chinese Communist 
Party is allergic to any appearance of dissent, which it finds threaten-
ing.  Indeed, the last serious instance of high-level dissent played out 
in public was the June 4 incidents in Tiananmen Square, which very 
nearly brought down the regime.149  Moreover, many Party leaders 
were on record praising the Chongqing model, and Bo had not done 
anything counter to the fundamental ideology of the Party.150  The 

 
 141. GARNAUT, supra note 56, at 103-04. 
 142. Id. at 105. 
 143. Id. at 106-107, 109. 
 144. Id. at 108. 
 145. Id. at 109. 
 146. Id. at 110-111. 
 147. Id. at 113. 
 148. Id. at 111, 114. 
 149. Id. at 111-112. 
 150. Id. at 114-115, 121. 
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process to remove him would have to be careful and gradual, and 
maintain the semblance of legal due process.  A side benefit of this 
circumstance was that it advanced the jural model.   

In March 2012, He Guoqiang, Bo’s predecessor in Chongqing, 
paid a visit to the Chongqing delegation present in Beijing for politi-
cal meetings, and said “[t]he climate in Chongqing is very different 
from the climate in Beijing.  So I hope that everyone will take care 
against the cold and stay warm, and be careful to stay healthy.”151  It 
was a clear warning of things to come.  In spite of this, Bo further an-
tagonized his superiors and peers by publicly disclosing China’s ris-
ing Gini coefficient,152 one of the highest in Asia, and essentially de-
claring himself the one true heir of Chairman Mao on the strength of 
his Chongqing model.153  The Party’s reaction was swift.  Wen Jiabao 
repudiated the Chongqing model, calling it “a renegade kingdom 
built on a misguided aim of reviving the Cultural Revolution,” and 
adding “without political structural reform … new problems that 
have cropped up in China’s society will not be fundamentally re-
solved and such historical tragedies as the Cultural Revolution may 
happen again.”154  The next day, Bo was removed as Party Secretary 
of Chongqing.155  Three weeks of wild rumors of a coup staged by Bo 
followed, until Bo was removed from the Central Committee of the 
CCP, and from the Politburo for “serious discipline violations.”156  In 
September, Bo was expelled from the Party for corruption, womaniz-
ing, and abuse of power going all the way back to his Dalian days.157  
He was also accused of being complicit in Heywood’s murder.158 

 
 151. HUEI, supra note 62, at 227 
 152. The Gini coefficient measures inequality in a society.  A coefficient of 1 represents 

perfect inequality, and a coefficient of 0 represents perfect equality.  At that point, the 
Chinese government had not released its official Gini coefficient in ten years.  Id. at 
229. 

 153. At a media event, Bo said “As Chairman Mao said as he was building the nation, the 
goal of our building a socialist society is to make sure everyone has a job to do and 
food to eat, that everybody is wealthy together.  If only a few people are rich, then 
we’ll slide into capitalism.  We’ve failed.  If a new capitalist class is created then we’ll 
really have turned onto a wrong road”  Id. 

 154. Id. at 230-31. 
 155. Id. at 231. 
 156. Id. at 236, 238. 
 157. Id. at 249. 
 158. Id. 
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On July 26, 2012, Gu was formally charged with Neil Hey-
wood’s murder.159  On August 20, 2012, she was convicted and sen-
tenced to death.160  Two weeks later, Wang was sentenced in Cheng-
du to fifteen years in prison for a long list of crimes including defec-
defection, taking bribes, bending the law for selfish gains, and abuse 
of power.161  The noose was tightening around Bo Xilai. 

Bo Xilai was tried in Jinan in August 2013 in a dramatic five-day 
trial.162  For the first time, transcripts of court proceedings were up-
loaded online on Sina Weibo in real time.163  This was an unprece-
dented move of transparency, reflecting the ideological triumph of 
the jural model and the perceived need of the ruling faction to ob-
serve due process.  Ironically, Bo recanted an earlier confession of 
guilt in bribery, but in closing statements said “I know it is impossi-
ble to escape my fate over this.  There are times too when I feel weak 

 
 159. Tania Branigan, Gu Kailai Will Get Fair Trial, Says China, THE GUARDIAN, July 27, 

2012, http://www.theguardian.com/world/2012/jul/27/gu-kailai-fair-trial-china. 
160. Stan Grant & Steven Jiang, Court Suspends Death Sentence Following Conviction of 

Gu Kailai, CNN, Aug. 20, 2012, http://www.cnn.com/2012/08/19/world/asia/china-
gu-kailai-verdict/.  The sentence was later commuted to life in prison. David Wertime, 
New Year’s Surprise: Jailed Chinese Pol Bo Xilai ‘Physically Okay’, FOREIGN POLICY, 
http://foreignpolicy.com/2015/01/04/bo-xilai-physically-okay-li-wangzhi-social-
media-update/. 

 161. Tania Branigan, China Jails Bo Xilai’s Former Police Chief Wang Lijun for 15 Years, 
THE GUARDIAN, Sept. 24, 2012, 
http://www.theguardian.com/world/2012/sep/24/china-police-chief-wang-lijun-jailed. 

 162. The charges against Bo Xilai were: (i) Bribery - $3.6 M from two businessmen, to pay 
for a villa in the South of France and shopping sprees.  Bo claimed he was unaware of 
the spending (life in prison, range was 10 years to execution, confiscation of property), 
(ii) Embezzlement - $800,000 for a confidential building project in Dalian while he 
was a top official in Dalian, blamed his wife and the official responsible for the project 
(15 years in prison out of range of 10 years to death, confiscation of 1 million yuan, 
(iii) Abuse of Power – violated procedures by removing police chief Wang Lijun while 
mayor of Chongqing because he had informed him his wife was being investigated for 
the murder of Neil Heywood,  admitted “mistakes” but no crimes and said Wang tried 
to blackmail him and he had higher authority to remove him. Bo Xilai: The Charges 
and Penalties, WALL ST. J., Sept. 22, 2013, 
http://blogs.wsj.com/chinarealtime/2013/09/22/bo-xilai-the-charges/; HUEI, supra note 
62, at 249. 

 163. Stanley Lubman, What the Bo Xilai Trial Means for China’s Legal System, WALL ST. 
J., Sept. 26, 2013, http://blogs.wsj.com/chinarealtime/2013/09/26/what-the-bo-trial-
means-for-chinas-legal-system/. 
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inside.”164  He was sentenced to life in prison, his personal assets 
were seized, and he lost all political rights for life.165 

VIII.  CONCLUSION: IS IT “MORNING IN CHINA?”166 
 The economic and political revolution that came to be known 

as Reagonomics and neoconservatism was launched with Ronald 
Reagan’s campaign slogan, “it’s morning in America.”167  Does the 
defeat of the Bo Xilai factor represent a similar inflection moment in 
China?  Is it safe to conclude that the ghosts of the Cultural Revolu-
tion have once and for all been laid to rest, and that China is moving 
towards a law-based, rational, predictable institutionalized model that 
may in its own time deliver increased political participation by ordi-
nary citizens and a move towards a more modern growth-based liber-
al economy?  Numerous economic studies suggest a high positive 
correlation between political liberalization, economic development 
and growth measured by GDP per capita,168 with civil society playing 

 
 164. HUEI, supra note 62, at 250-51. 
 165. Id. at 250. 
166. In his political campaign for re-election in 1984, Ronal Reagan coined the slogan “it’s 

morning in America” to persuade voters that his policies had been responsible for the 
end of the economic and identity crisis the United States had suffered under the Carter 
administration. Top Ten Campaign Ads – Morning in America, TIME, 
http://content.time.com/time/specials/packages/article/0,28804,1842516_1842514_184
2575,00.html. 

 167. William A. Niskanen, Reagonomics, LIBR. OF ECON. & LIBERTY (1988), 
http://www.econlib.org/library/Enc1/Reaganomics.html; Morning in America, U.S. 
HISTORY, http://www.ushistory.org/us/59a.asp. 

 168. Per Capita GDP, Investopedia, http://www.investopedia.com/terms/p/per-capita-
gdp.asp.  Unlike gross GDP, GDP per capita is a measure of distributive fairness and 
of inequality.  Id. 
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a crucial role in bringing those two elements together.169  With slow-
ing economic growth and rising popular discontent as manifested by 
the growing number of “mass incidents,” there is no doubt that China 
is standing at a crossroads.  Change too soon, too fast, and risk a so-
cial shock that will be impossible to predict and control.  Change too 
little and too slowly, and face exactly the same danger, as common 
people see the benefits of growth slip out of their reach while the elite 
continue to enjoy a wildly Capitalist lifestyle.   

Many observers have seen in the Bo Xilai trial and its aftermath 
– crackdown on political protests, further repression of netizens and 
activists170 – a sign of a return to the past.  In addition, they point to 
Document No. 9, a memo by senior party leaders denouncing the 
Western Constitutional liberal model, with its separation of powers, 
as unfit for China.171  To believe that that is the end of the story, how-
ever, is to ignore the sinewy ways in which politics move in China.  
For while Document No. 9 is given support, at the same time there is 
increasing official support for the jural model as necessary to the ad-
vancement of China.  The fact that the Hu-Wen faction chose law as 
 
169. In China Experiments: From Local Innovations to National Reform, the authors pre-

sent a series of local experiments in civil society and democratization as signs of an 
increasing move towards liberalization while warning that the story is not yet written 
as to which of four potential outcomes identified in a 2007 paper by Minxin Pei may 
come to pass.  The four potential outcomes are: authoritarian resilience, collapse, 
democratic evolution and trapped transition.  See, e.g., ANN FLORINI, HAIRONG LAI & 
YELING TAN, CHINA EXPERIMENTS: FROM LOCAL INNOVATIONS TO NATIONAL REFORM 
93, 168 (2012).  In his paper, Is China’s Transition Trapped and What Should the West 
do About it?, Pei argues that trapped transition is the most likely outcome because the 
interests of the elites now clash with the reforms necessary for further economic 
growth.  However, Pei’s paper is 7 years old and much has changed since its publica-
tion. Minxin Pei, Is China’s Transition Trapped and What Should the West do About 
it?, FOUND. FOR LAW, JUST., & SOC’Y 2-5 (Nov. 16, 2007), 
http://www.fljs.org/content/china’s-transition-trapped-and-what-should-west-do-
about-it. 

 170. See, e.g., Trials Put Nine Chinese Activists in Dock, THE GUARDIAN, Jan. 21, 2014, 
http://www.theguardian.com/world/2014/jan/20/nine-chinese-activists-trials; Andrew 
Jacobs & Chris Buckly, Chinese Activists Test New Leaders and are Crushed, N.Y. 
TIMES, Jan. 15, 2014, http://www.nytimes.com/2014/01/16/world/asia/chinese-
activists-test-new-leader-and-are-crushed.html. 

 171. Stanley Lubman, Document No. 9: The Party Attacks Western Democratic Ideals, 
WALL ST. J., Aug. 27, 2013, http://blogs.wsj.com/chinarealtime/2013/08/27/document-
no-9-the-party-attacks-western-democratic-ideals/.  Stanley Lubman is a legal scholar 
and has written extensively on the Chinese legal system. see, e.g., STANLEY LUBMAN, 
BIRD IN A CAGE: LEGAL REFORM IN CHINA AFTER MAO (1990). 
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a way to bring down its rival faction, led by Bo, is significant.  The 
challenge now is to preserve the economic success brought about by 
the Jiang Zemin faction, which Bo came to represent, along with the 
legal and political reforms the Hu-Wen faction, now represented by 
Xi Jinpin, acknowledge as necessary.  Li Zhuang himself has de-
clared that, for all the shortcomings of the Bo trial, its unprecedented 
openness may well be a harbinger of a new judicial system.172  Addi-
tionally, Zhou Qiang, the new head of the Supreme People’s Court, 
has publicly acknowledged the failings of the legal system and cites 
Xi Jinpin as saying, “in every single legal case in China, we should 
work hard to ensure that the mass of the public feel that they have re-
ceived fair justice.”173  However, observers who expect a wholesale 
migration towards the Western model of “rule of law” and “separa-
tion of powers,” in even the medium term will likely be disappointed.  
For China will, as usual, evolve on its own terms, and at its own pace.  
Moreover, the financial crisis of 2007, as well as the political, eco-
nomic and social crises that are currently gripping Western societies, 
mean that the Western political and economic model now lacks the 
moral authority it once had.  The entire world is looking for a third 
way, and it is fair to say that nobody is in a position to offer an un-
contestable model.  However, looking to the next generation, it is en-
couraging to see that the heir to the Bo political legacy, Bo GuaGua, 
is studying law at Columbia University.  As the story of China’s po-
litical and economic evolution continues to be written, there will be 
many steps forward, and many steps back.  What is important is that 
it keeps moving in the right direction and perhaps teaches the rest of 
the world some valuable lessons along the way. 

 
 
 
 

 
 172. Jeremy Page & Yang Jie, Attorney Bo Punished: Trial Performance ‘Remarkable’, 

WALL ST. J., Aug. 27, 2013, http://blogs.wsj.com/chinarealtime/2013/08/27attorney-
bo-punished-trial-performance-remarkable/. 

 173. Stanley Lubman, What the Bo Xilai Trial Means for China’s Legal System, WALL ST. 
J., Sept. 26, 2013, http://blogs.wsj.com/chinarealtime/2013/09/26/what-the-bo-trial-
means-for-chinas-legal-system/. 
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ABSTRACT:  This student comment explores the Palermo Protocol to 
the United Nation’s Convention Against Transnational Organized 
Crime, and the United State’s response, the Trafficking Victim’s Pro-
tection Act (TVPA).  Under the TVPA, the U.S. made a temporary, 
nonimmigrant visa, the T-Visa, available to trafficking victims ille-
gally located in the U.S., provided that the victim cooperates with law 
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EXCHANGING COOPERATION FOR VISAS:  

 
FLAWS IN U.S. IMMIGRATION SYSTEM CRIMINALIZES 

TRAFFICKING VICTIMS  

Laurie Culkin 

INTRODUCTION 
The Palermo Protocol is a supplement to the United Nation’s 

Convention Against Transnational Organized Crime, which aims to 
prevent international human trafficking and the criminalization of 
trafficking victims.1  The U.S. is a party to the Protocol, and enacted 
the Trafficking Victims Protection Act (TVPA) in 2000 as a re-
sponse.  The TVPA has three prongs:  prevention, prosecution, and 
protection.  The T – Visa, under the protection arm of the TVPA, al-
lows undocumented trafficking victims, who are in the country ille-
gally, to stay in the U.S. temporarily, if they cooperate with law en-
forcement in prosecuting their trafficker.  If victims do not cooperate, 
or are not identified as victims, they are likely to be detained and then 
removed from the country. 

Although removal (colloquially known as “deportation”)2 is not 
a criminal sanction, removal proceedings bear many similarities to 
criminal justice proceedings.  The removal process treats trafficking 
victims as if they are criminals, and reinforces the idea that the indi-
vidual is being punished for being a victim of an international crime.  
Deportation due to ineffective immigration relief criminalizes traf-
ficking victims, which is in direct conflict with the Palermo Protocol. 

 
 1. See Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially 

Women and Children, Supplementing the United Nations Convention Against Trans-
national Organized Crime, Dec. 13, 2000, T.I.A.S. No. 13127, 2237 U.N.T.S. 319, 
pmbl [hereinafter Palermo Protocol].  

 2. Peter L. Markowitz, Straddling the Civil-Criminal Divide: A Bifurcated Approach to 
Understanding the Nature of Immigration Removal Proceedings, 43 HARV. C.R.-C.L. 
L. REV. 289, footnote 2 (2008). 



4 EXCHANGING COOPERATION FOR VISAS.DOCX (DO NOT DELETE) 12/18/15  3:27 PM 

2015  UB Journal of International Law 

 118 

BACKGROUND 

A. Introduction to Trafficking  
Trafficking in persons is defined as the recruitment, transporta-

tion, transfer, harboring or receipt of persons, by means of threat or 
use of force or other forms of coercion, fraud, or deception to gain 
control over another person for the purpose of exploitation.3  The 
main forms of trafficking are sexual exploitation and forced labor.4  
Human trafficking is different than human smuggling.5  Trafficking 
requires no movement, just the presence of force, fraud or coercion 
for the purpose of exploiting the victim.6  Though movement across 
international borders is not an element of trafficking, it often is inci-
dental to trafficking crimes.7 

Hard data about the prevalence of trafficking and the victims is 
difficult to come by because trafficking is illegal across the globe;8 
however, we know that women and children of low socioeconomic 
status are the predominant victims.9  Victims of human trafficking 
who are in the U.S. illegally are most often from countries with ram-
pant poverty and gender inequality.10  These individuals are lured by 
traffickers to countries with better economies under the false pretense 
of employment in positions such as dancers, hostesses, or nannies.11  
Lack of resources, violence, the presence of armed conflict, and  

 
 3. Palermo Protocol, art. 3. 
 4. Id. 
 5. Fact Sheet: Distinctions Between Human Smuggling and Human Trafficking, U.S. 

DEP’T. OF STATE, (Apr. 2006). 
 6. Id. (“Although TIP is often an international crime that involves the crossing of bor-

ders, it is important to note that trafficking in persons victims can be trafficked within 
their own countries and communities. Traffickers can move victims between locations 
within the same country and often sell them to other trafficking organizations.”) 

 7. Id. 
 8. Alison Phinney, Trafficking Women and Children for Sexual Exploitation in the Amer-

icas, PAN-AMERICAN HEALTH ORG., 3, 
http://www1.paho.org/English/ad/ge/TraffickingPaper.pdf  

 9. Id. at 1; Fact Sheet, supra note 5. 
 10. Phinney, supra note 8, at 1-2. 
 11. Dina Francesca Haynes, Used, Abused, Arrested and Deported: Extending Immigra-

tion Benefits to Protect the Victims of Trafficking and to Secure the Prosecution of 
Traffickers, 26 HUM. RTS. Q. 221, 226 (2004); Ankita Patel, Back to the Drawing 
Board: Rethinking Protections Available to Victims of Trafficking, 9 SEATTLE J. FOR 
SOC. JUST. 813, 819 (2011). 
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natural disasters in home countries, coupled with gender inequality, 
leave women and children the most vulnerable to manipulation.12  

Though the presence of trafficking around the world is wide-
spread, it is kept relatively invisible through the control traffickers 
have over their victims: some are forcibly kept silent, and others are 
silenced by their fear of retaliation, police, and immigration offic-
ers.13  Traffickers exercise different methods to maintain control over 
their victims, some physical and some psychological.14  Common 
physical tactics involve restricting victim movement, often through 
confiscation of travel documents, physical beatings, and rape.15  Traf-
fickers also rely heavily on psychological tactics by creating situa-
tions of dependence and debt bondage.16  In a typical debt bondage 
scenario, a trafficker places an initial debt on the victim – for foreign 
national victims it may be initial travel costs to the receiving country 
– and refuses to let the victim leave their forced employment until the 
debt is paid off.  The trafficker then adds on additional fees, often for 
things such as food, rent, and other living expenses so the victim can 
never get ahead of their debt.17  The trafficker also maintains control 
of the victim’s money.  This forces a sense of dependence on the traf-
ficker.18   

Further, traffickers often combine both physical and psychologi-
cal manipulation techniques, which may result in “trauma bonding,” 
or what is frequently called “Stockholm Syndrome.”19  A victim de-
velops a dysfunctional attachment to their victimizer that occurs in 
the presence of danger, shame, or exploitation, and some physical 
danger or risk is present.20  To accomplish this effect, traffickers in-
 
 12. Phinney, supra note 8, at 2. 
 13. See id. at 3. 
 14. See id. at 4. 
 15. Id. at 4-5.  (Physical beatings and rapes are often used to initiate a person into the sex 

industry, forcing compliance from the victim.  Physical beatings, rapes, and threats of 
beatings and rapes are often used after as punishment for not obeying their trafficker’s 
demands). 

 16. Id. at 4. 
 17. Phinney, supra note 8, at 4. 
 18. Phinney, supra note 4, at 4. 
 19. In their shoes: Understanding Victims’ Mindsets and Common Barriers to Victim 

Identification, POLARIS PROJECT, 
http://www.nova.edu/hs/humantrafficking/forms/section3.pdf (last visited Mar. 29, 
2015). 

 20. Phinney, supra note 8, at 2. 
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tentionally shower their victims with attention, affection and gifts to 
establish the victim’s trust.21  In particular, traffickers often seek out 
victims with abusive pasts who are emotionally vulnerable, and thus 
more susceptible to these techniques.22  After the trafficker has estab-
lished trust, the trafficker abuses the victim, often physically or sex-
ually.23 This emotionally breaks the victim, so they become complete-
ly dependent on their trafficker.24  Minors are particularly vulnerable 
to trauma bonding with their captor.25   

B. The Palermo Protocol 
The Palermo Protocol, also known as the “Protocol to Prevent, 

Suppress, and Punish Trafficking in Persons, Especially Women and 
Children,” is a supplemental protocol to the UN Convention Against 
Transnational Organized Crime.26  The purpose of the Protocol is to 
prevent and combat trafficking in persons, with a special emphasis on 
women and children.27  It calls for an international, collaborative ap-
proach, and highlights the importance of protecting victims and their 
fundamental human rights.28  Currently, there are 166 state parties to 
the Protocol, including the United States.29 

The Protocol has two main provisions: protection of victims of 
trafficking in persons,30 and prevention, cooperation, and other 

 
 21. Sex Trafficking of Children in the United States, THE POLARIS PROJECT, 

http://www.polarisproject.org/what-we-do/policy-advocacy/prosecuting-
traffickers/895-sex-trafficking-of-minors (last visited Mar. 29, 2015). 

 22. Id. 
 23. Id. 
 24. Id. 
 25. Id. 
 26. Palermo Protocol, supra note 1, at pmbl. 
 27. Palermo Protocol, supra note 1, at pmbl. 
 28. Id. (Declaring that effective action to prevent and combat trafficking in persons, espe-

cially women and children, requires a comprehensive international approach in the 
countries of origin, transit and destination that includes measures to prevent such traf-
ficking, to punish the traffickers and to protect the victims of such trafficking, includ-
ing by protecting their internationally recognized human rights.”) 

 29. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women 
and Children, Supplementing the United Nations Convention against Transanational 
Organized Crime, Status as at 5-12-2015, UN TREATY COLLECTION, 
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-12-
a&chapter=18&lang=en (last visited Mar. 29, 2015). 

 30. Palermo Protocol, supra note 1, at section II. 
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measures.31  The protection provision enumerates several require-
ments designed to protect victims of trafficking, particularly those 
who are victimized in foreign countries, and emphasizes the im-
portance of maintaining the victim’s human rights.32  This section en-
courages countries to implement immigration relief for victims as 
part of their rights.  Specifically, the Protocol states that “each State 
Party shall consider adopting legislative or other appropriate 
measures that permit victims of trafficking in persons to remain in its 
territory, temporarily or permanently, in appropriate cases,”33 and  

When a State Party returns a victim of trafficking in persons to a 
State Party of which that person is a national … such return shall be 
with due regard for the safety of that person and for the status of any 
legal proceedings related to the fact that the person is a victim of traf-
ficking and shall preferably be voluntary.34 

The second provision encompasses both prevention and the steps 
to be taken by law enforcement and immigration enforcement when 
prosecuting trafficking-related crimes.35  This section details the steps 
required to educate law enforcement and immigration agencies on 
trafficking, and to improve the competency of officers in identifying 
and interacting with victims.36  Relevant sections require that “State 
Parties shall establish comprehensive policies, programs and other 
measures to protect victims of trafficking in persons … from revic-
timization;”37 “State parties shall take or strengthen measures … to 
alleviate factors … that make persons … vulnerable to trafficking, 
such as poverty, underdevelopment, and lack of equal opportunity;”38 
and 

States Parties shall provide or strengthen training for law en-
forcement, immigration and other relevant officials in the prevention 
of trafficking in persons. The training should focus on methods used 
in preventing such trafficking, prosecuting the traffickers and protect-

 
 31. Palermo Protocol, section III. 
 32. See Palermo Protocol, art. 6. 
 33. Palermo Protocol, art. 7(1). 
 34. Palermo Protocol, art. 8(2). 
 35. See Palermo Protocol, arts. 9-13. 
 36. See Palermo Protocol, arts. 9-13. 
 37. Palermo Protocol, art. 9(1)(b). 
 38. Palermo Protocol, art. 9(4). 
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ing the rights of the victims, including protecting the victims from the 
traffickers.39 

C.  The Trafficking Victims Protection Act  

i. Generally 
The U.S. enacted the Trafficking Victims Protection Act of 2000 

as a requirement of the Palermo Protocol as is required of all state 
parties.40  The TVPA follows a three-prong approach modeled after 
the subsections of the Protocol: prosecution, protection, and preven-
tion.41  The prosecution arm of the TVPA allows the government to 
prosecute “severe forms of trafficking.”42  This is defined as “sex 
trafficking in which a commercial sex act is induced by force, fraud 
or coercion, or in which the person induced to perform such act has 
not attained 18 years of age.”43  In determining whether to proceed 
with prosecution, law enforcement has to determine whether the per-
son is a victim as defined by the law, and whether or not the case is 
severe enough to warrant criminal prosecution.44  If law enforcement 
decides to proceed with the case, prosecutors rely in large part on the 
victim’s cooperation.45  In order to induce cooperation, the prosecu-
tion arm of the TVPA offers immigration incentives to foreign na-
tional victims residing in the U.S. illegally, which allow the victim to 
remain in the country temporarily, in exchange for their cooperation 
in prosecuting their trafficker.46 

The protection arm of the TVPA establishes the minimum re-
quirements for protection of victims.47  The intention is to 
acknowledge the factors that lead individual to become victims of 
trafficking, and to recognize the collateral consequences victims face 
when returning to their country of origin, such as shame, ostracism, 
threats to physical safety, risk of re-trafficking, and lack of support in 
 
 39. Palermo Protocol, art. 10(2). 
 40. Palermo Protocol, art. 16; see U.S. Dep’t. of State, Trafficking in Persons Rep. 29 

(2014) [hereinafter TIP Report]. 
 41. Patel, supra note 11, at 815. 
 42. Patel, supra note 11, at 816-17. 
 43. 22 U.S.C. § 7102(8) (2013). 
 44. Patel, supra note 11, at 817. 
 45. Patel, supra note 11, at 817. 
 46. Patel, supra note 11, at 817. 
 47. Patel, supra note 11, at 817. 
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recovery.48  The protection arm offers two different kinds of protec-
tion for trafficking victims in the U.S.: legal alternatives to removal 
proceedings, through the T-Visa; and measures to ensure that victims 
are not inappropriately incarcerated, fined, or penalized.49  Protection 
against inappropriate incarceration is intended to encompass both 
immigration and criminal law violations, and covers undocumented 
victims who violate immigration laws due to trafficking, who should 
instead be provided with alternatives to remain in the U.S. legally.50 

The prevention arm sets out requirements for U.S. cooperation 
with international efforts to address the vulnerabilities of potential 
victims in their countries of origin, as well as coordinate domestic ef-
forts to educate citizens on trafficking and relief available to vic-
tims.51  The TVPA acknowledges that victims most often originate 
from countries with disparate social and economic conditions, and 
thrives on the powerlessness of women and girls to change their eco-
nomic status.52  Victims are often isolated and unaware of their rights 
after arriving in the U.S., so the prevention arm aims to educate vic-
tims and communities about trafficking through prevention cam-
paigns.53 

To aid in international anti-trafficking efforts, the U.S. Depart-
ment of State issues the annual Trafficking in Persons (TIP) Report.  
The TIP Report evaluates the anti-trafficking efforts of every country 
across the globe, and categorizes them into different tiers based on 
their performance.54  The Department of State uses the U.S. TVPA as 
the standard to judge each country, with subcategories for prevention, 
protection, and prosecution.55  All countries are compiled into a chart 
based on region, which enumerates the numbers of victims identified, 
prosecutions, convictions, and new legislation.56  As of 2014, the U.S. 
rated itself as a tier 1 country for fully complying with the TVPA’s 
minimum standard.57 
 
 48. Patel, supra note 11, at 817. 
 49. 22 U.S.C. § 7106 (2013). 
 50. Patel, supra note 11, at 818.  
 51. 22 U.S.C. § 7106. 
 52. Patel, supra note 11, at 819. 
 53. Patel, supra note 11, at 819. 
 54. TIP REPORT, supra note 40, at 57-64. 
 55. I TIP REPORT, supra note 40, at 57. 
 56. TIP REPORT, supra note 40, at 59-64. 
 57. TIP REPORT, supra note 40, at 58. 
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ii. The T-Visa Under Protection Arm 
In response to the TVPA. of 2000, the T-Visa was created for 

victims of “severe forms of trafficking in persons,” who are physical-
ly present in the U.S. or a port of entry as a result of trafficking.58  
Victims over the age of eighteen must cooperate with “any reasona-
ble request” for assistance in the investigation or prosecution of traf-
ficking in order to obtain the non-immigrant visa.59   If the person co-
operates, law enforcement certifies that they are a “victim” both 
under the law and for purposes of immigration relief.60  The statute 
does not give any guidance as to what constitutes a “reasonable re-
quest,” providing broad discretion to the individual law enforcement 
agency.61  In some jurisdictions “reasonableness” means simply com-
plying with an investigation; while in others “reasonableness” in-
cludes total cooperation with police and prosecutors through the en-
tire litigation process, including testifying in court against their 
trafficker.62  In order to obtain immigration relief, the victim must al-
so demonstrate “extreme hardship involving unusual and severe harm 
upon removal.”63  A maximum of 5,000 T-visas are allowed per 
year.64  However the visa is greatly underutilized, and significantly 
less than 5,000 are issued annually.65  Only 2,300 total were issued in 
first 10 years since the creation of the T-Visa.66 

PROBLEM 
The Palermo Protocol intends to prevent the criminalization and 

revictimization of trafficking victims.  Thus, having ratified the Pro-
tocol, the U.S. expressly prohibits criminalizing victims through it’s 
domestic criminal law and immigration law systems, and offers un-
documented victims of trafficking remedies to remain in the U.S. le-
gally.  However, in order to access these remedies, undocumented 
trafficking victims must cooperate with law enforcement in prosecut-
 
 58. Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(T) (2014) [hereinafter INA]. 
 59. Id. 
 60. 22 U.S.C. § 7105 (2013). 
 61. See id.; Patel, supra note 11, at 817. 
 62. Patel, supra note 11, at 818. 
 63. Patel, supra note 11, at 818. 
 64. Patel, supra note 11, at 822. 
 65. Patel, supra note 11, at 822. 
 66. Patel, supra note 11, at 818. 
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ing their trafficker, or they will be subject to removal proceedings 
back to their country of origin, under a violation of immigration law.   
The strict constraints of the T- Visa means many victims will not 
meet the statutory requirements.  Further, those who meet the statuto-
ry requirements still may not satisfy the standards of local law en-
forcement, failing to provide whatever assistance is deemed “ade-
quate cooperation” in that particular jurisdiction.  Though relief is 
available to a few victims who manage to jump through the various 
bureaucratic hoops, many other undocumented victims are being 
criminalized by the flaws in the system, and are subject removal pro-
ceedings that are indistinguishable from criminal law proceedings. 

ANALYSIS 
The Palermo Protocol and U.S. law calls for the decriminaliza-

tion of trafficking victims.  To this end, the TVPA established T-
Visas, which allow undocumented trafficking victims the opportunity 
to remain in the U.S. legally for a period, as long as they aid law en-
forcement in prosecuting their trafficker.  However, there are limited 
numbers given out annually, and, as noted above, the visa is drastical-
ly underutilized. 

In order for an individual to be eligible for a T-Visa, the gov-
ernment must identify the person as a “victim” of a “severe form of 
trafficking,” and the victim must meet certain statutory requirements.  
Specifically, individuals must cooperate with law enforcement to 
prosecute their trafficker in order to be certified as eligible for relief; 
however, this certification is at the discretion of the law enforcement 
organization involved.  Victims must also demonstrate that sending 
them back to their country of origin would amount to “unusual and 
severe” harm.67  Even if a victim meets all of the statutory require-
ments, the T-Visa is a temporary, non-immigrant visa, which still 
leaves her vulnerable to removal proceedings once the visa expires.68   

The Criminalization of Immigration Removal Proceedings  
Removal proceedings are the primary mechanism by which the 

government expels noncitizens from the U.S., or prevents their ad-
 
 67. INA, 8 U.S.C. § 1101(a)(15)(T)(IV) (2014). 
 68. INA, 8 U.S.C. § 1101(a)(15) (2014).  (Section 101(a) enumerates all non-immigrant 

visas available to noncitizens of the U.S). 
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mission under the Immigration and Naturalization Act.69  Deportation 
is traditionally a civil matter; however, for those going through re-
moval proceedings, the experience is often indistinguishable from 
traditional criminal proceedings.70  The history of expulsion, the pro-
cedural parallels to the criminal justice system, the methods of en-
forcement, and recent Supreme Court jurisprudence have led scholars 
to argue that deportation is more akin to criminal proceedings rather 
than a civil, administrative function.   

i. Purpose of Criminal and Immigration Law 
Boiled down to the core, criminal and immigration law serve the 

same function.71  Both serve to control physical inclusion or exclu-
sion from society in the United States, and create rules that establish 
lesser levels of citizenship.72  Modern American law further inter-
twines criminal law and immigration law, where noncitizens that 
have committed past crimes may not be admitted in to the U.S., im-
migration law violations themselves are crimes, and many criminal 
law violations are deportable offenses for lawful permanent resi-
dents.73 

Looking to the history of deportation, which has its roots in ban-
ishment, sheds light on the intent of current law.74  Throughout histo-
ry, banishment from one’s community has been used as a punishment 
for serious violations of society’s mores.75  Under English common 
law, banishment was used as a criminal punishment imposed on both 
subjects and foreigners.76  In 1718, English Parliament enacted the 
Transportation Act, which allowed criminals to be sentenced to 
“transportation” out of the Kingdom for major crimes, and allocated 

 
 69. Markowitz, supra note 2, at 290. 
 70. Id. at 289. 
 71. Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, 56 

AM. U. L. REV. 367, 380-381 (2006). 
 72. Id. at 396-397 (quoting Nora V. Demleiner, Preventing Internal Exile: The Need for 

Restrictions on Collateral Sentencing Consequences, 11 STAN. L. & POL’Y REV. 153, 
158 (1999), “Both systems act as gatekeepers in our society, determining whether an 
individual should be included or excluded from society.”). 

 73. Id. at 380. 
 74. See Markowitz, supra note 2, at 300. 
 75. See Markowitz, supra note 2, at 322. 
 76. See Markowitz, supra note 2, at 322. 
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public funds to transport the criminals to the United States.77  Crimi-
nal transportation was the only type of expulsion available, with no 
civil expulsion provisions.78  The English Model set the precedent for 
expulsion in the American colonies, which followed suit, and used 
banishment as a punishment imposed for criminal violations.79  Under 
President John Adams’ administration, the United States enacted the 
Alien and Sedition Acts in 1798, which allowed for the expulsion of 
any alien who committed a crime in America after the alien went be-
fore a criminal court.80   

ii. Procedural Parallels 
There are striking procedural parallels between criminal law and 

immigration law enforcement.  In both, a judge’s decision in a case 
directly impacts the subject’s physical liberties, either by incarcerat-
ing the individual or by forcibly removing them from the country.81   
An individual suspected of violating immigration law is subject to a 
hearing in court before a judge, and may be represented by a lawyer; 
however, in immigration law one will not be provided by the court.  
In an immigration hearing, the respondent has the opportunity to pre-
sent witnesses, and in many cases there is also a prosecuting attorney 
pursuing the rights of the U.S.82 

iii. Enforcement Parallels  
Prior to 2002, the Department of Commerce and Labor handled 

immigration enforcement, responsibilities then shifted to the Depart-
ment of Justice, and eventually to the Department of Homeland Secu-
rity at present.83  This change in departments shifted immigration en-
forcement towards a more law enforcement like structure.84  
Immigration law enforcement officers are uniformed, and, like crimi-
nal law enforcement officers, are permitted to conduct surveillance, 

 
 77. See Markowitz, supra note 2, at 323. 
 78. See Markowitz, supra note 2, at 323. 
 79. See Markowitz, supra note 2, at 325. 
 80. An Act Respecting Alien Enemies, 1 Stat.570 (1798) available at 

http://avalon.law.yale.edu/subject_menus/alsedact.asp. 
 81. Stumpf, supra note 71, at 390. 
 82. Stumpf, supra note 71, at 390. 
 83. Stumpf, supra note 71, at 387-88. 
 84. Stumpf, supra note 71, at 387-88. 
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execute warrants, make arrests, and detain those suspected of violat-
ing immigration law.85  In 2001, to aid domestic officers, Immigration 
and Naturalization Service began to enter civil immigration infor-
mation into the Federal Bureau of Investigation database that state 
police frequently use in day-to-day investigations and arrests.86   

Detention is the immigration law equivalent to incarceration in 
criminal law.87  Noncitizens, including women and children, may be 
held at detention centers awaiting their hearing or during investiga-
tion periods.88  Undocumented people in the U.S. may be detained for 
seven days without cause,89 and administrative rules have been ex-
panded to permit detention for a “reasonable period of time” under 
extraordinary circumstance.90  The U.S. Supreme Court has distin-
guished detention from incarceration, saying that the purpose of de-
tention in an immigration context is to ensure that the individual fac-
ing deportation attends their administrative hearings, and to guarantee 
ease of removal from the country.91  Despite this distinction, nonciti-
zens are often held in the same detention centers as criminals.92 

Under U.S. immigration law, there is also mandatory detention 
of noncitizens for violations of certain crimes.93  Prostitution is one of 
these crimes, and is also the charge most often given to victims of 
trafficking who are being sexually exploited.94  The law further al-
lows noncitizens to be deported if the person has committed prostitu-
tion within ten years prior to admission or application for a visa.95  
There is only one exception that allows for the victim to be released, 
and similar to the T-Visa, it also requires the victim to cooperate with 
law enforcement.96 

 
 85. Stumpf, supra note 71, at 390. 
 86. Stumpf, supra note 71, at 389. 
 87. Stumpf, supra note 71, at 391. 
 88. Stumpf, supra note 71, at 391. 
 89. Stumpf, supra note 71, at 391. 
 90. 8 C.F.R. § 287.3 (2006). 
 91. Stumpf, supra note 71, at 391. 
 92. Stumpf, supra note 71, at 391. 
 93. INA, 8 U.S.C. § 1226(c) (2014); see also INA, 8 U.S.C. § 1182(a)(2)(D) (2014). 
 94. INA, 8 U.S.C. § 1226(c) (2014); see also INA, 8 U.S.C. § 1182(a)(2)(D) (2014). 
 95. INA, 8 U.S.C. § 1226(c) (2014); see also INA, 8 U.S.C. § 1182(a)(2)(D) (2014). 
 96. INA, 8 U.S.C. § 1226(c)(2) (2014). 
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iv. Padilla v. Kentucky 
In 2010, the U.S. Supreme Court issued an opinion that express-

ly confirmed what legal scholars have been asserting, that deportation 
is not strictly a civil, administrative action.  In Padilla v. Kentucky, 
the Supreme Court acknowledged that deportation is uniquely diffi-
cult to classify, and is not a civil matter per se, but rather falls some-
where between civil and criminal law.97  The case arose when a man, 
who had been a lawful permanent resident of the United States for 40 
years, pled guilty to a felony drug charge under the suggestion of his 
legal counsel.98  Mr. Padilla’s counsel advised him that because he 
had been in the U.S. for so long, he would not be deported for plead-
ing guilty.99  However, the guilty plea put his immigration status in 
jeopardy.100 

The Court held that an attorney is obligated to tell a noncitizen 
client that pleading guilty to a crime may result in forced removal 
from the United States.101  Previously, the Supreme Court viewed de-
portation as a “collateral consequence” of a criminal plea.102  In Pa-
dilla, the Supreme Court acknowledged that deportation is a severe 
and more direct consequence of pleading guilty, and effectively 
struck down this notion.103  In practice, this holding had the effect of 
expanding the protections given to noncitizens in criminal proceed-
ings.104  In addition, this holding set a new standard for the effective-
ness of counsel.105  Legal scholars have interpreted this decision as 
the beginning of a tidal shift in immigration law jurisprudence.  The 
Court began to recognize that deportation proceedings are quasi-

 
 97. Peter L. Markowitz, Deportation is Different, 13 U. PA. J. OF CONST. L. 1299 (2011). 
 98. McGregor Smyth, From “Collateral” to “Integral”: The Seismic Evolution of Padilla 

v. Kentucky and Its Impact on Penalties Beyond Deportation, 54 HOW. L.J. 796, 799 
(2011). 

 99. Id. 
 100. Id. 
 101. Markowitz, supra note 101, at 1299. 
 102. Smyth, supra note 102, at 800. 
 103. Id. at 801.  (As a severe penalty, intimately related to the criminal process, and nearly 

an automatic result of certain convictions, the Court found deportation “‘most diffi-
cult’ to divorce .  from the conviction.”) 

 104. Padilla v. Kentucky, 130 S. Ct. 1473, 1478 (2010). 
 105. Smyth, supra note 102, at 805. 
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criminal in nature,106 and these penalties are serious, often draconian, 
and lifelong.107 

b. Implications of Deportation Unique to Trafficking 
According to the U.S. Department of State, more than 50,000 

people are trafficked into the U.S. each year.108  Although there is 
immigration relief for non-citizen victims in the United States, enact-
ed law is only as good as its enforcement.109  Today, T-Visas are 
drastically underutilized, and victims are slipping through the cracks 
in the system.110  This discrepancy can be attributed to law enforce-
ment’s inability to identify victims, and victims who are unwilling to 
report trafficking to authorities for fear of deportation.111  

Trafficking victims are more likely than many other kinds of vic-
tims to be misidentified, most often as unauthorized migrants or as 
criminals, when in reality they have only committed offenses the traf-
ficker forced them to perform, such as prostitution or drug smug-
gling.112  Even if individuals are identified as victims, they are often 
still detained if they choose not to cooperate with law enforcement.113  
This incarceration is re-traumatizing to victims and reinforces the no-
tion that society sees them as criminals, though they are not going 
through criminal proceedings.114  When deportation is the default re-
sponse to lack of cooperation with a prosecution or investigation, it 
means that no one is assessing the dangers of returning victims to 
their country of origin.115  This puts the victim at risk of retaliation 
and re-trafficking.116  In addition, if cooperating with law enforce-
ment is a victim’s only option, and no other meaningful immigration 

 
 106. See Markowitz, supra note 101, at 1360-61. 
 107. Smyth, supra note 102, at 802. 
 108. See Haynes, supra note 11, at 241. 
 109. Kelly Hyland Heinrich, Ten Years After the Palermo Protocol: Where are Protections 

for Human Trafficking?, 18 HUMAN RIGHTS BRIEF 2 (2010). 
 110. See Patel, supra note 11. 
 111. Britta S. Loftus, Coordinating U.S. Law on Immigration and Human Trafficking: Lift-

ing the Lamp to Victims, 43 COLUM. HUM. RTS. L. REV. 143, 192 (2011). 
 112. Heinrich, supra note 113, at 4. 
 113. Heinrich, supra note 113, at 4. 
 114. Heinrich, supra note 113, at 4. 
 115. Heinrich, supra note 113, at 4. 
 116. Heinrich, supra note 113, at 3. 
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protections or opportunities are available, it calls the voluntariness of 
the victim’s compliance into question.117 

C. Comparative Legislation - Italy 
 Internationally, other countries have acknowledged that restric-

tive immigration laws in “destination” countries contribute to the 
growth of trafficking in persons.118   Those vulnerable to trafficking 
are often enticed by the opportunity for a better life abroad, but have 
little means to get to that country legally, due to stringent immigra-
tion laws.119  Vulnerable individuals rely on others to provide them 
with false documents, arrange their travel, and find them employment 
in the receiving country, which often leads to sexual exploitation and 
labor trafficking.120    

Italy has been identified as a popular destination country in Eu-
rope, with a high population of “migrants” from other nations relocat-
ing to work.121  Higher levels of migrants frequently means higher 
levels of trafficking.122  To combat human trafficking, Italy, in con-
junction with the International Organization for Migration, identified 
frequent migration routes and instituted programs to allow easy and 
legal immigration options to potential victims of trafficking.123  Spe-
cifically, Italy issues 5,000 work visas annually to Albanians, ac-
knowledging the Balkan Peninsula as its largest source country for 
trafficking and smuggling.124  Having legal options means potential 
victims are less likely to rely on traffickers to migrate for better em-
ployment.125 

 
 117. Heinrich, supra note 113, at 3. 
 118. See INT’L ORG. FOR MIGRATION, http://www.iom.int/about-iom (last updated Sept. 

2014) [hereinafter IOM]. 
 119. See Haynes, supra note 11, at 257. 
 120. Angelika Kartusch, Reference Guide for Anti-Trafficking Legislative Review, OFF. FOR 

DEMOCRATIC INSTITUTIONS AND HUM. RTS., 37 (2001). 
 121. General Information: Region/Country: Europe and Central Asia/Italy, IOM, 

http://www.iom.int/countries/italy/general-information (last updated Sept. 2014). 
 122. Kartusch, supra note 124, at 37. 
 123. General Information, supra note 125; Kartusch, supra note 124, at 37. 
 124. Haynes, supra note 11, at 257; Karusch, supra note 124, at 37. 
 125. Kartusch, supra note 124, at 37. 
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CONCLUSION  

a. The U.S. is in Violation of the Palermo Protocol 
In practice, current U.S. immigration law criminalizes victims of 

human trafficking, and therefore violates the intention of the Palermo 
Protocol.  In the Supreme Court case, which made deportation a civil 
sanction, Justice Brewer famously dissented, saying:  

But it needs no citation of authorities to support the proposition 
that deportation is punishment.  Everyone knows that to be forcibly 
taken away from home and family and friends and business and 
property, and sent across the ocean to distant land, is punishment, and 
that oftentimes most severe and cruel.126 

The TVPA is the United State’s implementation of the require-
ments of the Palermo Protocol.127  The Palermo Protocol calls for all 
State Parties to consider adopting laws to permit victims of traffick-
ing to remain in that territory,128 and that if a State Party returns a vic-
tim to their country of origin they do so with “due regard” for the 
safety of the victim.  The Protocol also specifies that the return 
should “preferably be voluntary.”129  The TVPA incorporates these 
ideals in its protection arm, which offers the T-Visa as protection 
from involuntary deportation, and aims to ensure victims are not im-
properly incarcerated, fined or penalized.130 

Indeed, the U.S. acknowledges that trafficking victims should 
not be detained or penalized for acts associated with trafficking, and 
extends this protection to those who violate immigration laws as a re-
sult.131  In the 2014 TIP Report, the theme is “The Journey from Vic-
tim to Survivor,” and the introduction reads: 

Another early step, while seemingly obvious, is nevertheless 
one of the greatest challenges to anti-trafficking efforts in 
general: finding the victims and getting them out of harm’s 
way. The strongest victim protection scheme is useless if 
victims remain trapped in exploitation. Governments cannot 

 
 126. Fong Yue Ting v. United States, 149 U.S. 698, 740 (1893) (Brewer, J. dissenting). 
 127. Palermo Protocol, supra note 1, at art. 10(2). 
 128. Palermo Protocol, supra note 1, at art. 7.1. 
 129. Palermo Protocol, supra note 1, at art. 8(2) 
 130. 22 U.S.C. § 7106 (2013). 
 131. Patel, supra note 11, at 818. 
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sit back and wait for victims to self-identify; rather, they 
must proactively seek victims out by investigating high-risk 
sectors, screening vulnerable populations, and training rele-
vant government officials to recognize trafficking when 
they see it. It is vital that victims not be treated like crimi-
nals or be subjected to arrest or deportation for other of-
fenses.132 

T-Visas are the device created by the U.S. to protect victims 
from being exposed to immigration sanctions.  Though the stated in-
tention is to protect victims, T-Visas only offer incentives to those 
victims who cooperate in prosecution. 

The immigration law statute governing the T-Visa requires an 
individual to comply with “any reasonable request” by law enforce-
ment in order to qualify.133  By forcing victims to either work with 
law enforcement to prosecute their trafficker, or go through removal 
proceedings, the U.S. is still forcing victims into the hands of law en-
forcement with their physical liberty on the line.  Victims do not have 
a choice; they must go through the system one way or the other. 

In addition, the small number of visas available annually,134 and 
the even smaller number actually issued,135 compared to the 50,000 
people trafficked into the U.S. each year, shows that victims are slip-
ping through the cracks in the system.  This leads to disproportionate 
numbers of trafficking victims going through deportation proceed-
ings.  The Protocol requires that countries “shall” establish compre-
hensive measures to protect trafficking victims from revictimiza-
tion.136 

Removal proceedings criminalize victims, though they are still 
technically classified as non-criminals, because they are indistin-
guishable within the criminal justice system.  Although the U.S. ar-
gues that deportation is civil and administrative in nature, we still 
force victims to go through a quasi-judicial hearing in front of a find-
er of fact.  We also require that the individual defend him or herself 

 
 132. TIP REPORT, supra note 40, at 7 (emphasis added). 
 133. See INA, 8 U.S.C. § 1101(a)(15)(T). 
 134. See Patel, supra note 11, at 818 (5,000 T Visas are available each year by the Depart-

ment of Homeland Security).   
 135. See id. (0nly 2,300 T-Visas were issued from 2000-2010). 
 136. Palermo Protocol, supra note 1, at art. 9(1)(b). 
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in that hearing, and encourage the victim to seek counsel, who can 
examine witnesses and put on evidence on their behalf. 

The U.S. aims to encourage victims to come forward and report 
their traffickers, but we force those who do come forward to make 
the choice between cooperation and deportation.  Corruption is ram-
pant among police, border police, and other government officials that 
handle immigration and law enforcement in source countries with 
major trafficking problems.137  By forcing victims in the U.S. to com-
ply to obtain a visa, it reinforces noncitizen victim’s distrust of law 
enforcement and fear that they will be deported.  In the U.S., Immi-
gration officials look and act the same as criminal law enforcement 
officials, and victims may face detention for extended periods of time 
while awaiting their hearing.   

Finally, undocumented victims going through deportation pro-
ceedings are likely unfamiliar with the American judicial system.  If 
deportation proceedings appear so closely related to the criminal jus-
tice system to American legal academics that study them, how could 
the American government expect a foreign victim of trafficking to 
tell the difference? 

b. Switching to a Victim Centered Approach 
The U.S. Department of State in the 2014 T.I.P. Report, calls for 

a victim-centered approach to anti-trafficking programs, and specifi-
cally highlights the importance of victim identification and immigra-
tion relief.138  The Protocol protection provisions are silent on the 
practice of required compliance with law enforcement, but overall 
encourage a compassionate and humanitarian response.  Despite 
claims to the contrary, the U.S. follows a prosecutorial approach to 
anti-trafficking, which places prosecution of traffickers as the first 
priority.139  Enforcement-dominated anti-trafficking strategies rele-
gate victim protection to a secondary role rather than a complemen-
tary or necessary role.140  Responses that arrest, detain and deport vic-

 
 137. Haynes, supra note 11, at 257. 
 138. TIP REPORT, supra note 40, at 7. 
 139. Haynes, supra note 11, at 238. 
 140. Heinrich, supra note 113, at 238. 
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tims thwart victim identification, and consequently disempower the 
victim.141   

Switching from a prosecutorial approach to a victim-centered, 
human-rights approach would be congruent with the Protocol, would 
help victims begin to heal, and would lead to more successful prose-
cutions overall.142   Trafficked people require alternatives to systems 
in which deportation is the default, such as services, work authoriza-
tion, and legal immigration status.143  Victim protections are not in 
conflict with tough law enforcement, and implementation of proac-
tive identification of victims, funded victims services, and alterna-
tives to detention would respect the trafficked persons’ human rights 
and yield better prosecution results.144 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 141. Heinrich, supra note 113, at 238. 
 142. See Haynes, supra note 11, at 257 
 143. Heinrich, supra note 113, at 2. 
 144. Heinrich, supra note 113, at 2. 
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THE CASE OF MARIA TERESA RIVERA1: 
THE FIGHT FOR REPRODUCTIVE RIGHTS IN EL 

SALVADOR 
 

Carisa Hatfield* 
 

Introduction 

In 2011, Maria Teresa Rivera, then a 27-year-old garment facto-
ry worker and single mother of a five-year-old son, was working an 
afternoon shift when she started bleeding.  She left work for home 
and was found later passed out in the bathroom by her mother who 
took her to the hospital.  There she learned she had suffered a miscar-
riage from a pregnancy that she did not know about, but instead of 
being treated and released, the hospital reported Maria to the police 
for aborting her unborn child.  She was handcuffed to her hospital 
bed while seven police officers surrounded and questioned her for 
hours without an attorney.  When she was discharged, she was arrest-
ed, charged with aggravated murder, sent to jail, and, after an eight-
month trial, sentenced to forty years’ imprisonment for the crime.  
Three years later, she is still in prison awaiting an appeal by her at-
torney for a pardon and release from prison.  Her appeal is currently 
pending before the High Counsel of El Salvador.2 

As horrifying as this case is, Rivera’s case is not an isolated in-
cident.  Though her sentence has been the most extreme, there are 
seventeen women in El Salvadorian prisons with decades-long sen-

 
 * Carisa Hatfield is an Associate Editor on the University of Baltimore Journal of Inter-

national Law, President of the University of Baltimore Women’s Association and the 
University of Baltimore chapter of Law Students for Reproductive Justice, and the 
2016-2017 Venable House of Ruth Fellow. She has a passion for family law and re-
productive justice. Ms. Hatfield graduated from Sam Houston State University in 2009 
and is a J.D. candidate at the University of Baltimore School of Law for May 2016. 

1. Amnesty International, El Salvador: Total ban on Abortion is Killing Women and 
Girls and Condemning Others to Decades Behind Bars, AMNESTY INTERNATIONAL 
(September 24, 2014), http://www.amnestyusa.org/news/news-item/el-salvador-total-
ban-on-abortion-is-killing-women-and-girls-and-condemning-others-to-decades-
behind 

 2. Id.  
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tences all related to the crime of abortion.3  In 2013 alone, sixteen 
women and girls were charged with the crime of abortion.4  Six of 
these individuals were under the age of seventeen at the time the al-
leged abortion occurred.5  

 
The Legal Framework of El Salvador’s Total Abortion 

Ban 

Section I, Article 1 of the El Salvadorian Constitution, added in 
February of 1999, states under the heading “The Human Person and 
the Ends of the State” that, “[El Salvador] recognizes as a human per-
son every human being from the moment of conception.”6  The Con-
stitution’s statement is further codified in Article 533 of the country’s 
penal code as a total ban on the choice to have or perform an abor-
tion, with no exceptions in place for instances of sexual assault, fetus 
deformity, or the life or health of the mother.7  If a doctor or other 
health care provider is found to have performed an abortion, he or she 
faces up to a twelve-year sentence.8  A finding that a woman has had 
an abortion carries a sentence of two to eight years in prison.9  How-
ever, a woman suspected of aborting her fetus can also be charged 
with aggravated murder, as in the case of Rivera.10  Those facing an 

 
3. The seventeen here mentioned (“Las 17”) are not the only ones who have been impris-

oned, though their cases are the ones being petitioned to the High Court of El Salvador 
for release. In total, 129 women have been prosecuted for abortion or aggravated mur-
der related to abortion since the Constitution was amended in 1999. Twenty six of the-
se were imprisoned for murder. Anastasia Moloney, Hundreds Jailed for Abortion in 
El Salvador, ALJAZEERA (November 11, 2014, 1:34 PM), 
http://www.aljazeera.com/indepth/features/2014/11/hundreds-jailed-abortion-el-
salvador-2014111112375618297.html.  

 4. Twelve facts about the abortion ban in El Salvador, AMNESTY INTERNATIONAL (Sep-
tember 25, 2014), http://www.amnesty.org/en/news/twelve-facts-about-abortion-ban-
el-salvador-2014-09-25.  

 5. Id.  
 6. Constitution of El Salvador, Section 1, Article 1, CONSTITUTION NET, 

http://www.constitutionnet.org/vl/constitution-republic-el-salvador.  
 7. Christa Elliot, Situation of Human Rights of Women and Girls in El Salvador, HUMAN 

RIGHTS BRIEF (March 24, 2013), http://hrbrief.org/2013/03/situation-of-human-rights-
of-women-and-girls-in-el-salvador/ 

 8. Supra note 4.  
 9. Supra note 4. 
 10. Supra note 4. 
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aggravated murder charge can be sentenced to up to sixty years of 
imprisonment.11  

 
Fear, Futility, and Faith: The Reality of Reproductive 

Rights in El Salvador 

Abortion in Secret: The Risks of Clandestine Abortions 
 The criminal punishment of abortion in El Salvador has created 

a state of desperation for women and teenage girls. The El Salvadori-
an Ministry of Health reported that there were 19,290 clandestine 
abortions from 2005-2008, with many more suspected.12 More than 
one-fourth were performed on girls under the age of eighteen.13 
Methods used by those seeking this type of abortion—including in-
gesting rat poison, using knitting needles to stab the cervix, and using 
ulcer treatment drugs known to cause abortions—are risky in a best 
case scenario and fatal in the worst.14 According to the World Health 
Organization (WHO), eleven percent of the female population of El 
Salvador died as a result of clandestine abortions, with figures likely 
to be higher due to the secrecy of these procedures.15 Women and 
girls who choose to undergo these procedures rarely seek post-
abortion medical care, and understandably so—when they do, they 
are questioned relentlessly by medical professionals and are often 
turned in on suspicion of having an abortion. The fear of prosecution 
and imprisonment associated with abortion ultimately results in the 
increased likelihood that a self-attempted abortion will result in 
death.  

Nowhere to Turn: The Lack of Criminal Justice Response to 
Sexual Assault 

Since no exception exists for sexual assault in the total abortion 
ban, women and girls who are subjected to these horrific crimes get 

 
 11. Supra note 4. 
 12. Twelve facts about the abortion ban in El Salvador, AMNESTY INTERNATIONAL (Sep-

tember 25, 2014), http://www.amnesty.org/en/news/twelve-facts-about-abortion-ban-
el-salvador-2014-09-25.  

 13. Id. 
 14. Id.  
 15. Id.  
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little help from the legal system. Adding to the problem, the sexual 
assault of women and girls is a chronic issue in El Salvador, with 
over thirteen hundred women and girls reporting sexual assault in the 
country in 2013.16 Nearly two-thirds of these victims were under the 
age of fifteen or mentally incapacitated at the time of the assault.17 
Historically, however, statistics show that less than six percent of 
sexual assault charges brought against those who commit sexual as-
sault actually result in a judgment against them.18 

Seeking Knowledge: Consequences of the Lack of Sexual Health 
Education 
El Salvadorian women face these horrific odds without the bene-

fit of education on basic family planning or contraceptive use.  Ac-
cording to a twenty year survey done in the country along with four 
other Latin American nations, access to reproductive health care is 
limited for women and girls and sexual education is virtually non-
existent for those without higher or secondary education.19 This has 
undoubtedly contributed to El Salvador having the dubious distinc-
tion of the highest rate of teen pregnancy in Latin America.20  The no-
exceptions policy of the Roman Catholic Church, the criminal justice 
system, and the lack of resources has created a no-win situation for 
women and girls who were either assaulted or are facing serious 
health risks as a result of a pregnancy, let alone negating the right to 
make informed decisions about whether, when, or how to have chil-

 
 16. Id.  
 17. Twelve facts about the abortion ban in El Salvador, AMNESTY INTERNATIONAL (Sep-

tember 25, 2014), http://www.amnesty.org/en/news/twelve-facts-about-abortion-ban-
el-salvador-2014-09-25.  

 18. Christa Elliot, Situation of Human Rights of Women and Girls in El Salvador, HUMAN 
RIGHTS BRIEF (March 20, 2014),  http://hrbrief.org/2013/03/situation-of-human-rights-
of-women-and-girls-in-el-salvador.  

 19. Ghazaleh Samandari & Ilene S. Speizer, Adolescent Sexual Behavior and Reproduc-
tive Outcomes in Central America: Trends over the Past Two Decades, Int. Perspect. 
Sex Reprod. Health., Mar 2010, available at  
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2895925/. 

 20. One fifth of teenage girls between ages fifteen and nineteen in El Salvador have been 
pregnant at least once, and nearly half had no intention of getting pregnant. Supra note 
3.  
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dren.21  Tragically, El Salvadorian teenagers often choose to end their 
own lives rather than face the risks of their pregnancy, as evidenced 
by suicide accounting for fifty-seven percent of the deaths of preg-
nant teenage girls ages ten to nineteen.22 

 
International Critique and the El Salvadorian Response 

 The United Nations has condemned the total ban on abortion in 
countries like El Salvador. In 2011, around the same time Maria was 
put on trial for aggravated murder, the Rapporteur on Right to Health, 
a representative of the UN’s Human Rights Council, urged nations to 
consider the ramifications of the criminalization of abortion.23 The 
lack of resources for sexual education and family planning services in 
these countries, he said, reflect their “discriminatory notions of wom-
en’s roles in the family and in society,” and ultimately take away the 
autonomy and reproductive choice of the pregnant mother.24 In May 
of 2014, the UN’s Committee on Economic, Social, and Cultural 
Rights, in its 52ndSession, concluded their report on the total abor-
tion ban in El Salvador by urging El Salvador to “review its legisla-
tion with regard to the total prohibition of abortion to make it com-
patible with other fundamental rights such as health and life of the 
woman, as well as with their dignity.”25 

 Despite strong pressure from the United Nations and other in-
ternational human rights groups, including Amnesty International and 
The Inter-American Commission on Human Rights, El Salvador has 
yet to publicly consider either weakening or repealing the ban alto-
gether. A great deal of this reluctance comes from the pressure placed 
on the legislature by the country’s Roman Catholic and evangelical 
lobbying groups.  These organizations prioritize the life of the unborn 
child from the moment of conception and advocate for legislative 
 
 21. Though the United Nations charter provides for the basic right to self-determination in 

Article I, Section 2 of the United Nations Charter, it does not specifically provide for 
the right to reproductive choice.  

 22. Supra note 17. 
 23. Several Aspects of Sexual, Reproductive Health — Providing Information, Using Con-

traception, Abortion — Should Be ‘Decriminalized’, Third Committee Told, UNITED 
NATIONS (October 30, 2011), http://www.un.org/press/en/2011/gashc4018.doc.htm.  

 24. Supra note 11. 
 25. UN Committee calls on El Salvador to decriminalise abortion, REPRODUCTIVE HEALTH 

MATTERS (May 28, 2014), http://www.rhmjournal.org.uk/news.php?newsID=1849 
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policy based on the teachings of the Catholic Church, which opposes 
abortion. Politicians who oppose the ban, or are in favor of easing it, 
fear that they will lose the church and its voter base if they speak out 
against it. Politicians opposing the ban can easily be voted out of of-
fice due to the frequency of election cycles, with one happening ap-
proximately once every eighteen months. Interestingly, however, pri-
vate citizens’ attitudes towards abortion seem to be leaning away, at 
least a little, from the strict stance of the law and the church. For ex-
ample, a newspaper poll conducted in El Salvador in 2013 revealed 
that seventy-four percent of those asked were in favor of a woman 
having the right to an abortion when her life was in danger.26  

 
Avenue for Change: The Impact of Maria’s Case 

  How could Maria’s case change the landscape of reproductive 
rights for women in El Salvador? When Maria’s case came before the 
High Counsel of El Salvador, it was the second case in a year to con-
sider reproductive rights of women in the country, with the first being 
the highly publicized case of “Beatriz” from 2012.27  The surge of in-
ternational pressure from both the United Nations and other human 
rights organizations has been building in the months leading up to 
Maria’s November 2014 trial, putting El Salvador and countries with 
similar policies under the microscope. The High Counsel may even-
tually feel this pressure and feel obligated to make a different deci-
sion than they did with Beatriz. With the stalemate in the legislature, 
and no word from the left-wing president Salvador Sanchez Cerez, 

 
 26. Twelve facts about the abortion ban in El Salvador, AMNESTY INTERNATIONAL (Sep-

tember 25, 2014), http://www.amnesty.org/en/news/twelve-facts-about-abortion-ban-
el-salvador-2014-09-25.  

 27. Beatriz was a rural twenty two year old woman who was pregnant with a malformed 
fetus, which doctors said would not survive more than a few hours outside the womb. 
Carrying it to term would have caused serious medical issues for Beatriz, who has lu-
pus and other chronic diseases, but the lower courts refused to grant an abortion. In 
that case, the counsel, after initially refusing to grant an exception to the abortion ban, 
faced such pressure from the Inter-American Court on Human Rights and the world 
that it ultimately allowed Beatriz to have an emergency Caesarian section to remove 
the fetus.  El Salvador: Total Abortion Ban is Killing Women and Children and Con-
demning Others to Decades Behind Bars, AMNESTY INTERNATIONAL (September 25, 
2014),  http://www.amnesty.org/en/news/el-salvador-total-ban-abortion-killing-
women-and-girls-and-condemning-others-decades-behind-bar 
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elected in 2014, on trying to change the policies, the Court may be 
the only body who can spur change in the country’s stance on abor-
tion. 

Conclusion  

 As for Maria Theresa Rivera, she has put her faith in her attor-
ney and remains in prison awaiting the results of her appeal. Three 
years later, she still does not understand why the judge sentenced her 
so harshly. She mourns the loss of her relationship with her son who 
is now nine years old and cannot visit her in prison. He lives in pov-
erty with his unemployed grandmother, Maria’s mother.  If all of Ma-
ria’s appeals fail, her son will be 45 years old when she is released 
from jail. Maria fears that her child will no longer recognize her if 
she is forced to serve the entirety of her sentence. She faces harass-
ment in prison for being a “baby killer” and has considered ending 
her own life.28 Still, she holds out, waiting with the rest of the world 
to see what happens next. For women like Maria, the harsh realities 
of El Salvador’s stance on women’s reproductive rights have all-too-
real consequences.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 28. Anastasia Moloney, Hundreds Jailed for Abortion in El Salvador, ALJAZEERA (No-

vember 11, 2014, 1:34 PM), 
http://www.aljazeera.com/indepth/features/2014/11/hundreds-jailed-abortion-el-
salvador-2014111112375618297.html.  
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TO BE OR NOT TO BE, THAT IS THE STATEHOOD 
QUESTION 

 
Alexandra Rickart* 

  
 The Montevideo Convention on the Rights and Duties of States 

lists the four necessary qualifications in order to become a recognized 
state: a) permanent population; b) defined territory; c) government; 
and d) capacity to enter into relations with other States.1  However, 
how does a territory become its own state or part of a new state if it is 
already a section of another state?  There are two different ways this 
can happen: secession and annexation.  While both of these processes 
are recognized as ways to attain statehood in international law, they 
are not generally accepted as viable options except in dire circum-
stances, such as when the people of an area are oppressed and suffer-
ing from a lack of self-determination.2 

 Emerging from the Peace of Westphalia in 1648, the principles 
of state sovereignty and non-intervention reigned supreme.3  During 
this era of reformed statehood, states were in control of their own ac-
tions and responsible for governing their own citizens with no inter-
ference from outside states.   As modern international rule emerged in 
the mid to late 1900s, the idea of a Westphalian Society started to 
slowly dissolve as states realized that they must cooperate with one 
another in order to create a more comprehensive world.  Despite the 
modernization of statehood, there still remained the theory that states’ 
 
 * Alexandra Rickart is a Staff Editor on the University of Baltimore Journal of Interna-

tional Law, a Center for International and Comparative Law Fellow, and the Secretary 
for the International Law Society. She has a passion for both international and criminal 
law. Ms. Rickart graduated from the University of Missouri in 2013 and is a J.D. can-
didate at the University of Baltimore School of Law for May 2016. 

1. Montevideo Convention on the Rights and Duties of States art. 1, opened for signature 
Dec. 26, 1933, 165 L.N.T.S. 19 (entered into force Dec. 26, 1934) (considered to be 
customary international law that applies to all States). 

 2. International Convention on Civil and Political Rights art. 1, opened for signature 
Dec. 16, 1966, 999 U.N.T.S. 171 (entered into force Mar. 23, 1976) (oppression occurs 
when there is a prolonged unjust treatment of a people and a lack of self-determination 
is when a people are treated unequally and are unable to freely choose their own polit-
ical status). 

 3. Dan Philpott, “Sovereignty”, The Stanford Encyclopedia of Philosophy (Summer 2014 
Edition), http://plato.stanford.edu/archives/sum2014/entries/sovereignty. 



6 TO BE OR NOT TO BE.DOCX (DO NOT DELETE) 12/18/15  3:28 PM 

2015  UB Journal of International Law 

 146 

boundaries are etched into history forever and cannot be easily 
changed. This concept brings about some difficulty in attempting to 
annex into, or secede from, an existing state, which causes major 
changes in state boundaries. 

 
Secession 

 “No people and no part of a people shall be held against its will 
in a political association that it does not want.”4  This quote by fa-
mous economist Ludwig von Mises sums up the feelings of those 
who favor secession, and explains why they should be allowed to do 
so.  According to Black’s Law Dictionary, secession is “[t]he process 
or act of withdrawing, especially from a religious or political associa-
tion.”5  However, there is no right to secede stated in any instrument 
of international law. 

In the 1998 case, Reference re Secession of Quebec, the Canadi-
an Supreme Court held that one part of a state does not have the right 
to unilaterally secede from the parent state.  The Canadian Supreme 
Court also stated that if a referendum were held by the part of the 
state wishing to secede, and the referendum were to show clear inten-
tions to secede, the parent state should hold discussions with the part 
of the state wishing to secede.6  

This is in slight contrast to the International Court of Justice’s 
(ICJ) advisory opinion in 2010 regarding the unilateral declaration of 
independence of Kosovo.  There, the ICJ held that the declaration of 
independence by Kosovo did not violate international law because 
there were no prohibitions against such a declaration.7  Yet, the Court 
mentions that the declaration of independence does not give state sta-
tus to Kosovo, leaving open the possibility that the secession itself is 

 
 4. Ludwig von Mises, Nation, State, and Economy, (1919), 

http://mises.org/sites/default/files/Nation%2C%20State%2C%20and%20Economy_3.p
df 

 5. SECESSION, Black’s Law Dictionary (9th ed. 2009). 
 6. Reference re Secession of Quebec (1998), 2 S.C.R. 217. 
 7. Accordance with International Law of the Unilateral Declaration of Independence in 

Respect of Kosovo, Advisory Opinion, 2010 I.C.J. 141 (July 22). 
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not actually congruent with international law, setting no precedent for 
future cases.8  

Two more recent issues regarding secession deal with Scotland’s 
vote to break away from the United Kingdom and Catalonia’s wish to 
be independent from Spain.  Scotland made waves as it announced its 
wish to part ways with the United Kingdom-with the blessing of the 
United Kingdom-if the “Scottish Independence Referendum” was 
passed by a majority of Scottish citizens.9  Unfortunately for those in 
Scotland who wished to have their own official state, though the 
votes were quite close, the referendum did not pass.   

Following suit, despite the failure of Scottish independence, Cat-
alonia, a region in Spain, held their own non-binding referendum for 
independence in the late fall of 2014.  Unlike Scotland, Catalonia did 
not have the support of Spain to hold such a referendum, causing 
Madrid, Spain’s capital and location of its central government, to 
threaten court action if the region forged ahead with the “illegal” ref-
erendum.10  Despite Madrid’s threats and the fear of government 
troops interfering, the referendum was held on November 9, 2014, 
with 81 percent of voters voting “yes” to an independent Catalan 
state.  However, the voter turnout was low; with less than half of the 
eligible voters in the region participating.11 Ultimately, Madrid re-
fused to recognize the vote as anything more than an illegal action.12 
While secession is one viable option for a region wishing to gain au-
tonomy from the parent state, another option involves annexation into 
a different parent state of the region’s choosing.  

 
 

 
 8. Id. Additionally, the International Court of Justice does not practice the international 

law principle of stare decisis which means that no law held by them is binding upon 
anything other than the case at bar as applied to the State parties to the case. 

 9. Salmon Calls for Independence Referendum in 2014, BBC NEWS, (Jan. 10, 2012), 
http://www.bbc.co.uk/news/uk-scotland-16478121. 

 10. Elena Gyldenkerne, Catalonia Call Independence Vote Despite Scottish ‘no’, 
REUTERS, (Sept. 19, 2014), http://www.reuters.com/article/2014/09/19/us-spain-
catalonia-idUSKBN0HE11T20140919.  

 11. Lauren Frayer, Catalonia Votes for Independence; Spain says it won’t Happen, NPR, 
(Nov. 10, 2014), 
http://www.npr.org/blogs/parallels/2014/11/10/362952892/referendums-outcome-
indicates-catalonias-desire-for-independence.   

 12. Id. 
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Annexation 

The opposite of secession is annexation, which is the joining of 
part of a state (or possibly even a whole state) with another, already 
established state.  It is defined as “a formal act by which a nation, 
state, or municipality incorporates land within its dominion.”13  States 
can secede before being annexed by another country, thus disengag-
ing itself from its current parent state before transferring to a new 
parent state.  Historically, before the Peace of Westphalia or the de-
velopment of modern international law, land and territory were an-
nexed into states mainly by conquest.  The state with the most power 
and resources was able to expand its territorial boundary without the 
legal consequences they would face today.   

The most recent instance of annexation, which has raised much 
debate over its legality, is the attempted annexation of Crimea by 
Russia.  Crimea held a referendum on March 16, 2014, to unilaterally 
secede from Ukraine before it could then be annexed into the Russian 
Federation.14 The government in Russia claimed that this vote had an 
almost unanimous result, indicating a desire that the Crimean people 
undoubtedly wanted to be annexed into Russia, claiming a percentage 
of 96.7% voting in favor of the secession.15  It was later released, 
briefly, that only about 30% of the population came out for the vote 
and in actuality, only about half of that 30% voted in favor of the an-
nexation.16  

In accordance with the Advisory Opinion on the Declaration of 
Independence of Kosovo, Ukraine must have domestic laws within its 
own government system that allow for secession.17  Without laws 

 
 13. ANNEXATION, Black’s Law Dictionary (9th ed. 2009). 
 14. Ilya Somin, Russian Government Agency Reveals Fraudulent Nature of the Crimean 

Referendum Results, WASH. POST (May 6, 2014), 
http://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/05/06/russian-
government-agency-reveals-fraudulent-nature-of-the-crimean-referendum-results/; see 
also Matt Smith & Alla Eshchenko, Ukraine Cries ‘Robbery’ as Russia Annexes Cri-
mea, CNN (March 18, 2014), http://www.cnn.com/2014/03/18/world/europe/ukraine-
crisis/. 

 15. Id. 
 16. Id. 
 17. Ron Synovitz, Crimea: Annexation and Recognition – the Legal Battles Ahead, 

RFERL (Feb. 14, 2015), http://www.rferl.org/content/law-arguments-crimea-
annexation-referendum-ukraine russia/25299060.html (“Under international law, for 
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providing for secession, Russia and Crimea encountered their first 
hurdle in their attempt to pursue secession and annexation legally. 
The Ukrainian Constitution has a specific provision, Article 73, 
which states: “Alterations to the territory of Ukraine shall be resolved 
exclusively by the All-Ukrainian referendum.”18 The Crimean refer-
endum that was held on March 16, 2014 was only for the Crimean 
citizens’ votes and not the entirety of the Ukrainian population. This 
creates an inconsistency of the referendum with the domestic law of 
Ukraine by the Crimean people.19  

The referendum itself, despite its illegality under domestic law, 
was clearly an unfair referendum as only two options were given to 
the Crimean people: (1) secede from Ukraine or (2) secede and be 
annexed into Russia.20 There was no option for the Crimean people to 
vote to stay within the current regime and remain a part of Ukraine, 
causing the referendum, despite the turnout of voters, to always rule 
in favor of leaving Ukraine. This may be affected by the fact that the 
majority of Crimea is ethnic Russian and the home of Russia’s Black 
Sea Fleet (a naval fleet), inferring that the people of Crimea may 
want to reintegrate into their historical home country.21 

 
Conclusion 

 Recognition by other state powers is one way to gain legitima-
cy as a newly seceded, annexed, or independent country. In the case 
of Kosovo, ninety-six countries have recognized its unilateral seces-
sion as legitimate and recognized Kosovo as its own state, yet it is 
still not granted full statehood in order for it to be a part of the United 

 
any part of a country to secede, it has to go through whatever constitutional processes 
are set up to enable it to secede,” Barry Kellman, a professor of international law). 

 18. Whether Secession in Crimea Would be Legal, THE ECONOMIST, (Mar. 12, 2014), 
http://www.economist.com/blogs/economist-explains/2014/03/economist-explains-10. 

 19. Lea Brilmayer, Why the Crimean Referendum is Illegal, THE GUARDIAN (March 14, 
2014), http://www.theguardian.com/commentisfree/2014/mar/14/crimean-referendum-
illegal-international-law. 

 20. Whether Secession in Crimea Would be Legal, THE ECONOMIST, (Mar. 12, 2014), 
http://www.economist.com/blogs/economist-explains/2014/03/economist-explains-10. 

 21. Adam Taylor, To Understand Crimea, Take a Look Back at its Complicated History, 
WASH. POST (Feb. 27, 2014), 
http://www.washingtonpost.com/blogs/worldviews/wp/2014/02/27/to-understand-
crimea-take-a-look-back-at-its-complicated-history/. 
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Nations.22 In the case of Crimea, the United Nations specifically 
adopted a resolution calling for states to not recognize the annexation 
of Crimea into Russia.23 Nevertheless, at least two countries openly 
support the annexation: Venezuela and Syria.24  

 With or without recognition, the initial argument still remains 
– was the secession of Crimea legal? If the people were truly op-
pressed and lacked self-determination, the secession may be legiti-
mately justifiable, if not legal. At which point, the next step would be 
to determine the legality of the annexation of Crimea into Russia. If 
both of these criteria are met, then recognition can be looked at to 
justify the annexation of the territory in the eyes of international law. 
This could change the working international law theory of statehood 
as it is currently known, creating an entire new outlook of the fluidity 
of state boundaries, when and how boundaries can be changed, and 
what is even considered a state. 

  
 

 
 22. MINISTRY OF FOREIGN AFFAIRS, Countries that have Recognized the Republic of Koso-

vo (2014), http://www.mfa-ks.net/?page=2,33. 
 23. General Assembly Adopts Resolution Calling upon States not to Recognize Changes 

in Status of Crimea Region, UNITED NATIONS (March 27, 2014), 
http://www.un.org/press/en/2014/ga11493.doc.htm (emphasis added). 

 24. Joshua Keating, Who’s on Team Putin?, SLATE (March 20, 2014), 
http://www.slate.com/blogs/the_world_/2014/03/20/the_small_group_of_countries_su
pporting_russia_s_position_in_ukraine_venezuela.html. 
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