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Dear Reader: 
 
It is with great pleasure that I welcome you to the first issue of 

Volume Three of the University of Baltimore Journal of International 
Law���7KLV�9ROXPH¶V�SXEOLFDWLRQV�EULQJ�PDQ\�VXEVWDQWLDO�DQG�H[FLWLQJ�
changes to the Journal.  First and foremost, for the first time in the 
-RXUQDO¶V�KLVWRU\��WKHUH�ZLOO�EH�WZR�LVVXHV�LQ�9ROXPH�7KUHH��3XEOLVKLQJ�
twice per Volume will allow the Journal to further its dedication to 
providing significant and meaningful contributions to the discourse 
regarding international law.  Second, this issue will include the first 
publication of Emerging Issues.  These are short pieces authored by 
WKH�-RXUQDO¶V�VWDII�HGLWRUs.  The goal is to provide a brief synopsis of a 
developing international law topic, and analyze the pertinent issues 
that are related.  The Emerging Issues will serve as a valuable 
contribution and starting-point for the research and discussion of 
current international law. 

The pieces in this issue reflect the true nature of the University of 
Baltimore Journal of International Law; because international law is 
such a vast and encompassing field, our selections in this issue allow 
us to cover many different topics.  Our first article is from Lt. Colonel 
Jeffrey Addicott (U.S. Army, JAGC, ret.), Professor of Law and 
'LUHFWRU� RI� WKH� &HQWHU� IRU� 7HUURULVP� /DZ� DW� 6W��0DU\¶V� 8QLYHUVLW\�
6FKRRO� RI� /DZ�� /W�� &RORQHO� $GGLFRWW¶V� DUWLFOH� GLVFXVVHV� 3UHVLGHQW�
%DUDFN�2EDPD¶s nuclear nonproliferation regime, and how it fits in the 
global security scheme. Our next article is authored by Dr. Stefan 
Kirchner, Associate Professor for Fundamental and Human Rights at 
the University of Lapland.  'U��.LUFKQHU¶V�DUWLFOH�DVVHVVHV�WKH�Uecent 
conflict between Ukraine and Russia and ways in which the European 
Court of Human Rights can provide legal recourse.  Our final article is 
by Dr. Mario Silva, PhD in International Law, guest lecturer, and 
former Canadian Member of Parliament.  Dr. SiOYD¶V�DUWLFOH�DGGUHVVHV�
issues of state building as they apply to South Sudan. 

Our student comment by Nicole Rush, University of Baltimore 
School of Law J.D. Candidate, is a comparative law piece.  0V��5XVK¶V�
comment analyses United States same-sex marriage laws as compared 
to international same-sex marriage laws.  Our first Emerging Issue is 
from Christopher Stock, University of Baltimore School of Law J.D. 
Candidate, discussing economic impacts of the current conflict over 
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the South China Sea.  Kimberly Frazier, University of Baltimore 
School of Law J.D. Candidate, addressed the recent abduction of 
hundreds of Nigerian school girls by the extremist group, Boko Haram 
in our final Emerging Issue publication in this issue. 

This publication truly reflects the dedication and passion of the 
-RXUQDO¶V� PHPEHUV��  I cannot begin to express my gratitude and 
appreciation for the staff editors for their constant pursuit of perfection. 
I also express my deep thanks to the executive board for ensuring this 
SXEOLFDWLRQ¶V�Vuccess.  I would also like to thank Professor Mortimer 
6HOOHUV�� WKH� -RXUQDO¶V� IDFXOW\� DGYLVHU�� WKH� RWKHU� LQWHUQDWLRQDO� ODZ�
professors, and the professors and advisers in the University of 
Baltimore Center for International and Comparative Law for their 
tireless direction and advice.  My sincerest appreciation is extended to 
Dean Ronald Weich for creating an environment that is conducive to 
WKLV� -RXUQDO¶V� VXFFHVV�� DQG� IRU� KLV� VXSSRUW� RI� WKH� -RXUQDO�PHPEHUV¶�
academic and professional success.  Finally, thank you, the Reader, for 
supporting our publication, and I hope you enjoy this issue. 

 
Sincerely, 
 
 
Justin Tepe 
Editor-in-Chief 
University of Baltimore Journal of International Law 
Volume III 
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GAME OF BOMBS: PRESIDENT BARACK 
2%$0$¶6�18&/($5�1213ROLIFERATION 

REGIME 
 

Lt. Col. Jeffrey F. Addicott 

I. INTRODUCTION 
 
“We [the United States] will reduce the role of nuclear weapons 

in our national security strategy, and urge others to do the same.”1 
Barack H. Obama 
 
2QH�RI�3UHVLGHQW�%DUDFN�2EDPD¶V�IDYRULWH�VROXWLRQV�WR�UHGXFLQJ�

or halting armed conflict in the world centers around his often-stated 
desire to rid the world of nuclear weapons.2  While this simplistic 
formula for a more peaceful world has certainly been voiced by other 
occupants of the oval office,3 the world is, and always has been, an 
extremely dangerous place, and the machinations of competing 
VSKHUHV�RI�SRZHU�LQ�D�³*DPH�RI�7KURQHV´4 will always exist in human 

 

1. Barack Obama, U.S. President, Remarks by President Obama at Hradcany Square in 
Prague, Czech Republic (Apr. 5, 2009), available at http://www.whitehouse.gov/
the_press_office/Remarks-By-President-Barack-Obama-In-Prague-As-Delivered 
[hereinafter Remarks at Hradcany Square].  Prior to pledging a unilateral reduction of 
America¶s reliance on nuclear weapons, President Obama stated:  ³So today, I state 
clearly and with conviction America¶s commitment to seek the peace and security of a 
world without nuclear weapons.´ Id. 

 2. See id.   
 3. See Barack Obama, U.S. President, Remarks by the President at the United Nations 

Security Council Summit on Nuclear Non-Proliferation and Nuclear Disarmament at 
United Nations Headquarters in New York, New York (Sept. 24, 2009), available at 
http://www.whitehouse.gov/the_press_office/Remarks-By-The-President-At-the-UN-
Security-Council-Summit-On-Nuclear-Non-Proliferation-And-Nuclear-Disarmament/.  
To bolster his own credibility in his desire to eliminate nuclear weapons, liberal 
minded President Obama quoted former conservative minded President Ronald 
Reagan who once stated:  ³A nuclear war cannot be won and must never be fought.  
And no matter how great the obstacles may seem, we must never stop our efforts to 
reduce the weapons of war. . . [W]e must never stop at all until we see the day when 
nuclear arms have been banished from the face of the Earth.´ See id. 

 4. Game of Thrones (HBO television broadcast 2010-2014) (concerning power struggles 
of seven kingdoms set in a fictional story). 
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history.  Coupled with an aggressive Russia5 and China,6 the dangers 
associated with the new era of radical Islamic extremism7 rubricate the 
QHHG� WR� YLHZ� WKH� QDLYHWp� RI� 3UHVLGHQW� 2EDPD¶V� YLVLRQ� RI� D� SODQHW�
without nuclear weapons with great caution, particularly when a large 
part of the so-called Obama solution calls for the unilateral weakening 
RI�$PHULFD¶V�QXFOHDU�DUVHQDO�8 

To the serious student of history, the maintenance of a well-
trained military²armed to the teeth with the best weapons availble²
is far more than a political or philosophical issue; it is an absolutely 
vital component to the national well-being of any freedom-loving 
nation, including the United States of America.  Simplistic epigrams 
DERXW�³SHDFH�DQG�EURWKHUKRRG´�Dchieved through unilateral reductions 
RI�$PHULFD¶V�QXFOHDU�DUVenal only encourage the probability of war by 
non-democratic entities.9  In the modern era, a well-provisioned 

 

 5. Airbrushing the rising threat of radical Islamic extremism is extremely dangerous; 
particularly should nuclear weapons fall into their hands.  Within the past few years, 
Libya, Syria, and Iraq have become overrun with Islamic extremists.  See Peter Baker, 
Crises Cascade and Converge, Testing Obama, N.Y. TIMES, (July 22, 2014), http://
www.nytimes.com/2014/07/23/world/crises-cascade-and-converge-testing-
obama.html?_r=0 (discussing how President Obama seems overwhelmed by the 
threats from Russia, Ukraine, Syria, Iraq, Afghanistan, Gaza, and the Middle East). 

 6. Simon Denyer & Chico Harlan, China Sends Warplanes to New Air Defense Zone 
After U.S., Japan, S. Korea Incursions, WASH. POST (Nov. 28, 2013), http://
www.washingtonpost.com/world/japan-south-korea-military-jets-cross-through-china-
air-defense-id-zone/2013/11/28/6285d350-5816-11e3-bdbf-097ab2a3dc2b_story.html. 

 7. Kevin Johnson, 9/11 Panel: Terrorism Fight is in ‘New and Dangerous Phase’, USA 

TODAY, (July 22, 2014), http://www.usatoday.com/story/news/nation/2014/07/22/911-
commission-10-year-report/12984959/ (marking the tenth anniversary of the 9/11 
Commission Report, the 9/11 Commission reconvened and issued a warning that the 
³War on Terror´ was entering a more dangerous phase due to the increased number of 
Islamic fighters from the Middle East and self-radicalized jihadists here in the United 
States). 

 8. FACT SHEET: Nuclear Weapons Employment Strategy of the United States, WHITE 

HOUSE (June 19, 2013), http://www.whitehouse.gov/the-press-office/2013/06/19/fact-
sheet-nuclear-weapons-employment-strategy-united-states [hereinafter Nuclear 
Weapons Employment Strategy].  The Obama Administration ³has determined that we 
can ensure the security of the United States and our allies and partners and maintain a 
strong and credible strategic deterrent while safely pursuing up to a one-third reduction 
in deployed strategic nuclear weapons from the level established in the New START 
Treaty.´ Id.  

 9. Democracy’s Decline: Crying for Freedom, ECONOMIST (Jan. 14, 2010), http://
www.economist.com/node/15270960 (According to the lobby group Freedom House, 
the number of electoral democracies in the world stands at 116 out of the 192 [there 
are now 193 members] nations in the United Nations).   
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nuclear arsenal serves as a significant deterrent to aggressive behavior 
by those rogue nations who possess nuclear weapons. 

,Q�DGGLWLRQ��UHFNOHVV�UHGXFWLRQV�RI�$PHULFD¶V�QXFOHDU�DUVHQDO�ZLOO�
certainly mean that the number of nuclear-armed nations will increase, 
not decrease.  Those States friendly to American interests that rely on 
WKH�XPEUHOOD�RI�$PHULFD¶V�QXFOHDU�SURWHFWLRQ�� VXFK�DV�6RXWK�.RUHD��
Japan, Saudi Arabia, or many of the new European nations, may now 
be compelled to develop their own nuclear arsenals in order to counter 
the threats of aggressive totalitarian regimes now armed with nuclear 
weapons.10 

Considering the vast amount of misinformation about the 
development, legality, and utility of nuclear weapons, the purpose of 
this paper is to provide a brief summary of the history of nuclear 
weapons as an element of modern warfare and then to discuss the 
matter of nonproliferation under the Obama Administration.  The 
paper will examine the flawed premise of the Obama policy of nuclear 
disarmament and explore the negative ramifications to American 
national security. 

II. THE HISTORY OF NUCLEAR WEAPONS 

     The fact is that nuclear weapons exist and the knowledge of 
how to make them cannot be erased . . .  A world without nuclear 
weapons may be a dream but you cannot base a sure defense on 
dreams . . . [A] world without nuclear weapons would be less 
stable and more dangerous for all of us.11 

Margaret Thatcher 

While most people trace the origin of nuclear weapons to the 
United States at the end of World War II, the development of nuclear 
technology actually began in Germany in the years just after the end of 
World War I.12  The genesis occurred with the groundbreaking research 

 

 10. See Gerard Baker & Alastair Gale, South Korea Warns of Nuclear Arms Race, WALL 

ST. J., (May 30, 2014), http://online.wsj.com/news/articles/
SB20001424052702304363404579591973924771420 (discussing the reality of South 
Korea developing nuclear weapons to counter an aggressive North Korea). 

 11. Margaret Thatcher, Speech at Soviet Official Banquet, MARGARET THATCHER FOUND 

(Mar. 30 1987), http://www.margaretthatcher.org/document/106776.  
 12. RICHARD RHODES, THE MAKING OF THE ATOMIC BOMB (1986). 
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of German chemist Otto Hahn.
13

  A pioneer in the fields of 

radioactivity and radiochemistry, Hahn concentrated his studies on 

radiochemical research, and in 1921 he published a detailed academic 

SDSHU�RXWOLQLQJ�WKH�GLVFRYHU\�RI�8UDQLXP�=���7KHQ��LQ�������+DKQ¶V�
experiments led him to successfully bombard uranium atoms with 

neutrons.  Shortly thereafter, two other German scientists, Lise Meitner 

DQG� KHU� FRXVLQ� 2WWR� )ULVFK�� H[SDQGHG� RQ� +DKQ¶V� UHVHDUFK�� DQG� RQ�
December 17, 1938, the group discovered what would be later coined 

E\�)ULVFK�DV�³1XFOHDU�)LVVLRQ�´14

 

Realizing that nuclear fission might be used to construct a new 

weapon more powerful than the world had ever seen, the German 

government, now under control of the Nazi regime, founded the 

³*HUPDQ�1XFOHDU�(QHUJ\�3URMHFW´�LQ������15

  Focused on developing 

and producing atomic weapons for the German military, the effort was 

GXEEHG� WKH� ³8UDQYHUHLQ´� �8UDQLXP� 6RFLHW\��16

  Fortunately for the 

United States and its allies, the project was not given the resources and 

attention needed and quickly lost support once Germany began World 

War II by invading Poland in August of 1939.
17

  Although the Germans 

started a second Uranverein project later in the War, it was only staffed 

with seventy scientists and the Nazi regime never developed an atomic 

bomb.
18

  It was the United States that developed the first atomic bomb. 

$PHULFD¶V�HIIRUW�WR�GHYHORS�DQ�DWRPLF�ERPE�FDQ�EH�WUDFHG�EDFN�WR�
a Hungarian-American physicist name Leo Szilard.

19

  Before fleeing 

Nazi persecution in his native Hungry, Szilard had also contemplated 

 

 13. Hahn helped produce poison gas during World War I for use by the German military.  

See O. Hahn & F. Strassmann, Über den Nachweis und das Verhalten der bei der 
Bestrahlung des Urans mittels Neutronen entstehenden Erdalkalimetalle [On the 
detection and characteristics of the alkaline earth metals formed by irradiation of 
uranium with neutrons], 27 NATURWISSENSCHAFTEN 11±15 (1939).  The authors were 

identified at the Kaiser-Wilhelm-Institut für Chemie, Berlin-Dahlem.  Id. 
 14. See William Lanouette & Bela Silard, Genius in the Shadows: A Biography of Leo 

Szilárd: The Man Behind the Bomb 132±����&KDUOHV�6FULEQHU¶V�6RQV���VW�HG����������
In short, nuclear fission is a nuclear reaction process in which the nucleus of a particle 

splits into smaller parts.  This leads to a self-sustaining nuclear chain reaction that can 

release energy at a very rapid and uncontrolled rate.  Id. 

 15. Id at 192. 

 16. See generally RHODES, supra note 12. 

 17. See generally RHODES, supra note 12. 

 18. LANQUETTE & SILARD, supra note 14 at 275-76. 

 19. William Lanquette, Ideas by Szilard, Physics by Fermi, BULLETIN OF ATOMIC 

SCIENTISTS 19 (Dec. 1992); Rhodes, supra note 12, at 306, 314. 
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the idea of a nuclear chain reaction in 1933.20  In 1938 Szilard moved 
to Manhattan and continued his research at Columbia University where 
he learned of the successful nuclear fission experiment conducted by 
*HUPDQ\¶V�+DKQ�21  Like Hahn, Szilard realized that uranium would 
be a suitable fissile material for creating a nuclear chain reaction, 

which could be harnessed and weaponized.22  Along with other 
scientists such as Albert Einstein, Szilard understood the implications 
of such a weapon.  The fear was that once atomic bombs were 
developed, they could fall into the hands of totalitarian regimes like 
Nazi Germany.23  On August 2, 1939, Szilard delivered a letter, signed 

by Albert Einstein, to President Franklin D. Roosevelt.24  The Szilard-
Einstein letter informed the president about the development of atomic 
ZHDSRQV� DQG� WKH� IHDU� WKDW� WKH� 1D]L¶V� PLJKW� VRRQ� GHYHORS� WKH�
technology to manufacture an atomic bomb.25 

Roosevelt quickly responded and created the Advisory Committee 
on Uranium.26  This was followed in 1941 by the creation of the 
³0DQKDWWDQ� 3URMHFW�´27  :KHQ� SK\VLFLVW� (QULFR� )HUPL¶V� WHDP�
conducted a controlled chain reaction in December of 1941, the project 
was given massive support in both personnel ± the project employed 

about 200,000 ± and funding ± over $2 billion dollars.  German 
scientist Robert Oppenheimer was tasked with putting the actual 
atomic bomb together.28 

On July 16, 1945, at the Trinity Test Site, America detonated the 

first atomic bomb.29  The explosion left a crater half a mile wide and 

 

 20. RHODES, supra note 12, at 28. 

 21. LANQUETTE, supra note 19. 
 22. RHODES, supra note 12, at 303-09. 
 23. LANQUETTE, supra note 19, at 17±23.   
 24. Letter from Albert Einstein to Franklin D. Roosevelt, President of the United States 

(Aug. 2, 1939), available at http://www.fdrlibrary.marist.edu/archives/pdfs/
docsworldwar.pdf. 

 25. Id. 
 26. Letter from Franklin D. Roosevelt, President of the United States, to Albert Einstein 

(Oct. 19, 1939), available at http://www.atomicarchive.com/Docs/Begin/

Roosevelt.shtml. 
 27. RHODES, supra note 12, at 448-49.  Nuclear facilities were built in Oak Ridge, 

Tennessee and Hanford, Washington with the main assembly plant for the weapon 
located at Los Alamos, New Mexico.  Id. 

 28. RHODES, supra note 12, at 448. 
 29. The First Atomic Bomb is Detonated: 1945, PBS (July 16, 1945), http://www.pbs.org/

wgbh/aso/databank/entries/dp45at.html. 
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was so powerful that windows in civilian homes more than 100 miles 

away were blown out.
30

  A huge mushroom cloud reached a height of 

40,000 feet.
31

  Although Germany had unconditionally surrendered to 

the allies in May of 1945, Japan refused to stop fighting and rejected 

all calls for surrender.  In late July 1945, President Harry Truman 

WKUHDWHQHG�-DSDQ�ZLWK�³SURPSW�DQG�XWWHU�GHVWUXFWLRQ´�LI�-DSDQ�GLG�QRW�
unconditionally surrender.

32
  Japan refused.  President Truman ordered 

an American Boeing B-29 Superfortress to drop an atomic bomb on 

Japan.  In the early morning of August 6, 1945, a single atomic bomb 

was dropped over the military supply and support city of Hiroshima, 

Japan.
33

  'XEEHG�³/LWWOH�%R\�´�WKH�ERPE�FUHDWHG�D�EODVW�HTXLYDOHQW�WR�
sixteen kilotons of TNT.

34
  The radius of complete destruction was 

about one mile and resultant fires spread for over four square miles.
35

  

People on the ground reported seeing a bright flash followed by a loud 

booming sound.
36

  The death toll was somewhere between 70,000 to 

 

 30. Id. 
 31. Id. 
 32. Potsdam Declaration: Proclamation Defining Terms for Japanese Surrender, NAT¶L 

SCI. DIGITAL LIBRARY (July 26, 1945), http://www.ndl.go.jp/constitution/e/etc/

c06.html. 

 33. Stephen Sherman, Paul Tibbets and the Enola Gay Led Mission That Dropped First 
Atomic Bomb on Hiroshima, ACE PILOTS (Nov. 2002, updated June 29, 2011), http://

acepilots.com/usaaf_tibbets.html.  The bomb was dropped by the 393rd Bombardment 

Squadron B-����GXEEHG�WKH�³(QROD�*D\�´�Id.  The pilot was Colonel Paul Tibbets.  Id.  

The plane took off from an American airbase and flew for six hours to Japan.  Id.  The 

mission had a primary target of Hiroshima and alternate targets of Kokura and 

Nagasaki. Id.  The bomb utilized uranium as the fissile material.  Id.  It was dropped at 

08:15 and free fell for 44 seconds before exploding at a height of 1900 feet. See also, 

C. Peter Chen, Atomic Bombing of Hiroshima and Nagasaki: 6 Aug 1945 ± 9 Aug 

1945, World War II Database, http://ww2db.com/battle_spec.php?battle_id=49 (last 

visited Nov. 19, 2014). 

 34. John Malik, The Yields of the Hiroshima and Nagasaki Explosions, LOS ALAMOS 

NAT¶L LAB. (Sept. 1985), http://www.hiroshima-remembered.com/documents/

00313791.pdf; see also George D. Kerr et al., Reassessment of the Atomic Bomb 
Radiation Dosimetry for Hiroshima and Nagasaki, RADIATION EFFECTS RESEARCH 

FOUNDATION 42±43 (George D. Kerr & Robert W. Young eds., 2005) 

 35. W. McRaney & J. McGahan, Radiation Dose Reconstruction U.S. Occupation Forces 
in Hiroshima and Nagasaki, Japan, 1945–1946, DEF. NUCLEAR AGENCY (Aug. 6, 

1980), http://www.dtra.mil/documents/ntpr/relatedpub/DNATR805512F.pdf. 

 36. Richard B. Frank, Downfall: The End of the Imperial Japanese Empire 264±65 

(Penguin Books, Inc. 1999). 
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80,000 people, 20,000 of whom were Japanese military personnel.37  
$OPRVW�����RI�WKH�FLW\¶V�EXLOGLQJV�ZHUH�GHVWUR\HG�38 

When Japan still refused to surrender, President Truman ordered 
a second atomic attack by air.  Just three days after the Hiroshima 
bombing, an American B-29 dropped a fourteen-pound plutonium core 
ERPE�QLFNQDPHG�³)DW�0DQ�´39  Fat Man exploded at 1650 feet over the 
city of Nagasaki, Japan.40  This bomb had a force equivalent to twenty-
one kilotons of TNT.41  Immediate casualties totaled somewhere 
between 40,000 to 75,000.42  Total deaths in Nagasaki neared 80,000 
by the end of 1945.43  As a direct consequence of the twin nuclear 
attacks, on August 14, 1945, Emperor Hirohito of Japan released a 
formal capitulation announcement, which ended World War II.44  
Almost seventy years later, Little Boy and Fat Man are the only two 
nuclear bombs that have ever been used in an attack by any country. 

The next nation to acquire nuclear weapons was the totalitarian 
Soviet Union under the Dictator Joseph Stalin.  By means of 
espionage, the Soviet Union was able to obtain a large quantity of 
useful information about the Manhattan Project, which included a copy 
RI�WKH�VHFUHW�³6P\WK�5HSRUW´�GHWDLOLQJ�WKH�RIILFLDO�WHFKQLFDO�KLVWRU\�RI�

 

 37. C. Peter Chen, Atomic Bombing of Hiroshima and Nagasaki, HIROSHIMA DAY 

COMMITTEE, http://www.hiroshimacommittee.org/
Facts_NagasakiAndHiroshimaBombing.htm (last visited July 12, 2014). 

 38. U.S. Strategic Bombing Survey: The Effects of the Atomic Bombings of Hiroshima and 
Nagasaki, June 19, 1946. President’s Secretary’s File, TRUMAN PAPERS, HARRY S. 
TRUMAN LIBRARY & MUSEUM (June 19, 1946), http://www.trumanlibrary.org/
whistlestop/study_collections/bomb/large/documents/index.php?documentdate=1946-
06-19&documentid=65&pagenumber=1. 

 39. CHARLES SWEENEY ET AL., WAR’S END: AN EYEWITNESS ACCOUNT OF AMERICA’S LAST 
ATOMIC MISSION 179, 213±15 (Avon Books, 1st ed. 1997).   

 40. George D. Kerr et al., Bomb Parameters, in REASSESSMENT OF THE ATOMIC BOMB 

RADIATION DOSIMETRY FOR HIROSHIMA AND NAGASAKI 42, 47, THE RADIATION 

EFFECTS RESEARCH FOUNDATION (George D. Kerr & Robert W. Young eds., 2005).  
 41. PAUL HAM, HIROSHIMA NAGASAKI: THE REAL STORY OF THE ATOMIC BOMBINGS AND 

THEIR AFTERMATH 367 (Thomas Dunne Books 2014) (stating that although the bomb 
was more powerful than the Hiroshima bomb, the effect was contained by the 
surrounding hillsides of the city). 

 42. Id. 
 43. Nagasaki Marks Tragic Anniversary, People’s Daily (Aug. 10, 2005), http://

english.people.com.cn/200508/10/eng20050810_201424.html (the radius of total 
destruction was one mile with resultant fires reaching two miles). 

 44. RICHARD B. FRANK, DOWNFALL: THE END OF THE IMPERIAL JAPANESE EMPIRE 318±19 
(Penguin Books, Inc. 2001). 
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the Manhattan Project.45  On August 29, 1949, the Soviets tested their 
ILUVW� ILVVLRQ� ERPE�� WKH� ³-RH-��´� HQGLQJ� $PHULFD¶V� PRQRSRO\� DQG�
sparking the start of the nuclear arms race.46  In response to the Soviets, 
President Truman quickly ordered the creation of the far more 
powerful hydrogen bomb, and in 1952, the U.S. tested its first 
thermonuclear/hydrogen bomb in the Marshall Islands.47  In 1953, the 
Soviets tested their first thermonuclear bomb, and in 1954, the U.S. 
detonated their first practical thermonuclear weapon at Bikini Atoll in 
the Marshall Islands. 

With the coming of the Cold War era, the United States and the 
Soviet Union continued nuclear tests, ever improving the weapons in 
size and efficiency.  Along with nuclear tipped missiles, nuclear bombs 
were developed in sizes that would allow a single plane to carry 
multiple units.  From a strategic perspective, the acquisition of nuclear 
weapons by the two super powers led to the imminently pragmatic 
doctrine of Mutually Assured Destruction (MAD).48  Under MAD 
there are three simple components, or stages, that ensure nuclear 
weapons will never be used.  Stage 1 of MAD envisions one of the 
super powers launching a first strike against the other with their nuclear 
arsenal.  Stage 2 of MAD envisions a massive nuclear retaliation by 
the attacked nation.  Stage 3 of MAD results in the total annihilation 
of both nations.  In short, no nation would start a nuclear war unless, 

 
 45. Henry DeWolf Smyth, Atomic Energy for Military Purposes: The Official Report on 

the Development of the Atomic Bomb under the Auspices of the United States 

Government, NUCLEAR WEAPON ARCHIVE (July 1, 1945), available at http://
nuclearweaponarchive. org/Smyth/.   

 46. Michael D. Gordin & Joanne J. Myers, Red Cloud at Dawn: Truman, Stalin, and the 

End of the Atomic Monopoly, CARNEGIE COUNCIL FOR ETHICS IN INT¶L AFFAIRS, http://
www.carnegiecouncil.org/studio/multimedia/20100125/index.html/:pf_printable (last 
visited July 9, 2014).  Along with captured German scientists, Russian physicist Yuli 
Khariton spearheaded a program to make an atomic weapon.  Id. 

 47. SINDHU VIJAYA KUMAR, LEGAL REGIME ON THE USE OF NUCLEAR WEAPON AND ITS 
IMPACT ON HUMANITY: PROBLEMS AND PERSPECTIVES 177 (2012), available at http://
shodhganga.inflibnet.ac.in:8080/jspui/handle/10603/15952. The blast was 450 times 
the power of the bomb in Nagasaki and left a crater that was 6240 feet wide and 164 
feet deep.  Id. 

 48. Alexander Yereskovsky, The Global Security Environment and U.S.-Russian Strategic 

Relations in the 21st Century: Partners or Rivals?, BELFER CTR. FOR SCI. AND INT¶L 
AFFAIRS (Aug. 2000), http:/ /belfercenter.ksg.harvard.edu/publication/2956/global_
security_environment_and_usrussian_strategic_relations_in_the_21st_century.html. 
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of course, it could conduct a first strike that would completely disable 
WKH�RSSRQHQW¶V�DELOLW\�WR�UHVSRQG� 

As might be predicted, under the MAD scenario, each nation seeks 
to build better nuclear delivery systems in order to deny its opponent 
the ability to conduct a first strike that would overwhelm the attacked 
QDWLRQ¶V� DELOLW\� WR� ODXQFK� D� UHWDOLDWLRQ� VWULNH�� � :LQVWRQ� &hurchill 
VXPPHG�XS�WKH�VLPSOLFLW\�RI�0$'�E\�VWDWLQJ���³7KH�JUHDWHU�WKH�WKUHDW�
RI�PXWXDO�GHVWUXFWLRQ��WKH�VDIHU�WKH�ZRUOG�ZRXOG�EH�´49 

The only real test of MAD occurred during the 1962 Cuban 
Missile Crisis between the United States and the Soviet Union.50  The 
first major step in reducing the impact of nuclear weapons became a 
side issue in light of the stark realization of what could have occurred 
in a true exchange of nuclear weapons.  The first effort to deal with a 
world where nuclear weapons exist was aimed at protecting the natural 
environment from the effects of nuclear testing, and not limiting the 
production or spread of nuclear weapons.  The 1963 Limited Test Ban 
Treaty (hereinafter, LTBT)51 prohibited nuclear weapon testing in the 
atmosphere, under water, and in outer space.  Only underground 
testing was allowed.52  While many nations have formally adopted the 
Treaty, Communist China, North Korea, France, and others have not 
signed the Treaty.53 

With the LTBT passed, the United States and the Soviet Union 
pursued a second international agreement known as the Treaty on the 

 

 49. KUMAR, supra note 47, at 6. 
 50. Tom de Castella, How Did We Forget About Mutually Assured Destruction, BBC 

NEWS MAG. (Feb. 15, 2012), http://www.bbc.com/news/magazine-17026538.  When 
the Soviet Union under Nikita Khrushchev attempted to station nuclear weapons on 
Cuba, President Kennedy ordered a U.S. naval blockade around the island of Cuba 
with orders to turn back any Soviet ships with nuclear missiles.  Id.  On October 28, 
1962, Soviet ships approached the U.S. blockade and then turned around and headed 
back to the Soviet Union.  Id.  Shortly after, Khrushchev announced that he had 
ordered the removal of all weapons from Cuba.  Id. 

 51. Dennis Hevesi, Dr. Louise Reiss, Who Helped Ban Atomic Testing, Dies at 90, N.Y. 
TIMES, (Jan. 10, 2011), http://www.nytimes.com/2011/01/10/science/10reiss.html?_ 
r=0. 

 52. Id. 
 53. Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under 

Water, U.S. DEP¶T OF STATE, http://www.state.gov/t/isn/4797.htm#signatory. 
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Non Proliferation of Nuclear Weapons (hereinafter, NPT).54  Widely 
considered the most successful of all treaties addressing nuclear 
weapons, the NPT is focused on halting the spread of nuclear weapons 
to non-nuclear countries, while preserving the option for current 
nuclear nations to use nuclear power for peaceful purposes.55  Opened 
by the United Nations for signature on July 1, 1968, a total of 190 
countries have signed the treaty, although North Korea withdrew its 
signature in 2003.56  The four United Nations member states that have 
declined to sign the treaty are India, Pakistan, Israel, and South 
Sudan.57  The objecting states point out the unfair advantage enjoyed 
by the current nuclear-armed states.58  Indeed, the NPT demands that 
all nuclear-armed nations agree that they will not help other non-
nuclear nations acquire or build nuclear weapons and that the non-
nuclear nations agree not acquire or develop nuclear weapons or any 
other nuclear explosive devices.59 

Working off of the LTBT, the Comprehensive Nuclear-Test Ban 
Treaty (CTBT) was adopted by the United Nations General Assembly 
in 1996.60  The CTBT seeks to stop the testing of nuclear weapons.  
Despite the fact that the United States, China, Iran, Egypt, Israel, India, 
North Korea, and Pakistan have either failed to ratify or failed to sign 
the treaty, only India (in 1998), Pakistan (in 1998), and North Korea 
(in 2006, 2009, and 2013) have tested a nuclear weapon since the 
CTBT was adopted by the United Nations.61 

 

 54. United Nations Office for Disarmament Affairs, Treaty on the Non-Proliferation of 
Nuclear Weapons (NPT), UNITED NATIONS (July 15, 2014), available at http://
www.un.org/disarmament/WMD/Nuclear/NPTtext.shtml (last visited July 15, 2014). 

 55. Id. 
 56. North Korea Leaves Nuclear Pact, CNN (Jan. 10, 2003), http://www.cnn.com/2003/

WORLD/asiapcf/east/01/10/nkorea.treaty/index.html?_s=PM:asiapcf. 
 57. Thomas Graham, Jr., Avoiding the Tipping Point, ARMS CONTROL ASS¶N (Nov. 2004). 
 58. Id. 
 59. Id.  
 60. G.A. Res. 50/245, U.N. GAOR, 50th Sess. Supp. No. 49 (Vol. II), U.N. Doc. A50/1027 

(Vol II.), at 14 (Sept. 10, 1996).  
 61. History of Nuclear Testing: World Overview, CTBTO PREPARATORY COMMISSION 

(2012), http://www.ctbto.org/nuclear-testing/history-of-nuclear-testing/world-
overview/.  A Preparatory Commission was established for the CTBTO to monitor 
compliance with the treaty.  The commission created a monitoring system that consists 
of 337 functional facilities across the globe.  These stations transmit geophysical data 
to a single international data center in Vienna, Austria.  This informational only data is 
then made available to the signatories of the treaty.  Id. 
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As of this writing, with 193 nations in the United Nations, there 
are only nine states known to possess nuclear weapons ±  the United 
States, Russia, Britain, France, China, India, Pakistan, Israel, and 
North Korea.62  South Africa disassembled all its nuclear weapons in 
the 1990s, following the end of Apartheid,63 DQG� WKH�6RYLHW�8QLRQ¶V�
client states quickly returned their nuclear weapons to Russia with the 
collapse of Soviet Union in 1991.64  Today, the United States and 
Russia continue to lead the world in the volume of nuclear weapons.  
The United States has an estimated 2,150 active warheads with a total 
stockpile of 7,700.65  Russia has an estimated 1,600 active warheads 
with a total stockpile of 8,000.66  Britain has an estimated 160 active 
warheads with a total stockpile of 225.67  France has an estimated 
active arsenal of 290 warheads with a total stockpile of 300.68  
Communist China tested their first atomic bomb in October of 1964.69  
Although the number of active warheads in their arsenal is unknown, 
their total stockpile is believed to be near 250.70 

,Q� ������ ,QGLD� WHVWHG� WKHLU� ILUVW� QXFOHDU� ZHDSRQ�� ³6PLOLQJ�
%XGGKD�´71  India is thought to have a nuclear weapons stockpile of 90-
110 warheads.72  Pakistan tested its first nuclear weapon in May of 
1998, and is thought to have between 100 and 120 nuclear warheads.73  

 
 62. 6WDWXV�RI�:RUOG�1XFOHDU�)RUFHV��)HG¶Q�RI�$P��6FLHQWLVWV��$SU�������������KWWS�//

fas.org/issues/nuclear-weapons/status-world-nuclear-forces/. 
 63. 1XFOHDU�:HDSRQV�3URJUDP��6RXWK�$IULFD���)HG¶Q�RI�$P��6FLHQWLVWV��KWWS�//fas.org/

nuke/guide/rsa/nuke/ (last visited July 15, 2014). 
 64. Id. 
 65. FED¶N OF AM. SCIENTISTS, supra note 62. 
 66. FED¶N OF AM. SCIENTISTS, supra note 62. 
 67. FED¶N OF AM. SCIENTISTS, supra note 62. 
 68. FED¶N OF AM. SCIENTISTS, supra note 62. 
 69. 3UHSDUDWRU\�&RPP¶Q�IRU�WKH�&RPSUHKHnsive Nuclear-Test-Ban Treaty Org., 16 

October 1964 ± First Chinese Nuclear Test, Preparatory Commission for the 
Comprehensive Nuclear-Test-Ban Treaty Org., http://www.ctbto.org/specials/testing-
times/16-october-1964-first-chinese-nuclear-test/ (last visited Oct. 3, 2014). 

 70. Hans M. Kristensen, STRATCOM Commander Rejects High Estimates for Chinese 
Nuclear Arsenal, FED¶N OF AMERICAN SCIENTISTS (Aug. 22, 2012), http://fas.org/
blogs/security/2012/08/china-nukes/. 

 71. 3UHSDUDWRU\�&RPP¶Q�IRr the Comprehensive Nuclear-Test-Ban Treaty Org., 18 May 
1974 ± Smiling Buddha, PREPARATORY COMMISSION FOR THE COMPREHENSIVE 
NUCLEAR-TEST-BAN TREATY ORG., http://www.ctbto.org/specials/testing-times/18-
may-1974-smiling-buddah/(last visited Oct. 3, 2014). 

 72. See FED¶N OF AMERICAN SCIENTISTS, supra note 62. 
 73. See FED¶N OF AMERICAN SCIENTISTS, supra note 62. 
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While it is unknown whether North Korea has developed a warhead 
that is small enough to be carried on a missile, their current stockpile 
of nuclear warheads is ten.74  Israel keeps its nuclear capabilities 
confidential, but is thought to have produced a nuclear weapon as early 
as 1967.75  The actual active arsenal of Israeli nuclear warheads is 
unknown, but estimates range between 60 and 200 warheads.76 

III. THE OBAMA DOCTRINE 
“We may no longer live in the fear of global annihilation, but so 

long as nuclear weapons exist, we are not truly safe.”77
 

   Barack H. Obama 
 
In the first year of his presidency, President Obama delivered a 

number of broad policy speeches, both internationally and nationally, 
on a variety of lofty aspirations ranging from how to end the War on 

 

 74. See FED¶N OF AMERICAN SCIENTISTS, supra note 62. 
 75. Avner Cohen, Crossing the Threshold: The Unknown Nuclear Dimension of the 1967 

Arab-Israeli War and Its Contemporary Lessons, ARMS CONTROL ASSOCIATION (June 
2007), http://www.armscontrol.org/act/2007_06/Cohen. 

 76. PHILLIP SCHELL & HANS KRISTENSEN, ISRAELI NUCLEAR FORCES: SIPRI YEARBOOK 
2013 321±23 (2013). 

 77. Barack Obama, U.S. President, Remarks by President Obama at the Brandenburg Gate 
in Berlin, Ger. (June 19, 2013), http://www.whitehouse.gov/the-press-office/2013/06/
19/remarks-president-obama-brandenburg-gate-berlin-germany; see Kingston Reif, 
Fact Sheet: President Obama’s Berlin Speech and New Nuclear Weapons Policy 

Guidance, CTR. FOR ARMS CONTROL AND NON-PROLIFERATION (Aug. 19, 2013), http://
armscontrolcenter.org/issues/nuclearweapons/articles/
fact_sheet_the_nuclear_posture_revi ew_implementation_study/.   
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Terror78 ± by means of simply changing the narrative79 ± to ridding the 
world of nuclear weapons.  In espousing his goal of nuclear 
disarmament and leading the world toward this goal, Obama chose an 
international setting in Prague, the capital of the Czech Republic.80  
(FKRLQJ� KLV� SROLWLFDO� FDPSDLJQ� VORJDQ� RI� ³+RSH� DQG� &KDQJH�´81 
President Obama blissfully promised that America would maintain an 
arsenal capable of deterring any potential nuclear attack, but 
QHYHUWKHOHVV�VLPXOWDQHRXVO\�³UHGXFH�WKH�UROH�RI�QXFOHDU�ZHDSRQV�LQ�RXU�
QDWLRQDO�VHFXULW\�VWUDWHJ\�´82 

Since Prague, President Obama has taken specific steps to 
implement his utopian vision of a nuclear weapon-free world.  First, in 
2010 the Obama Administration released its official guidelines for a 
nuclear free world in its Nuclear Posture Review (NPR).83  The Obama 
NPR listed five key objectives: (1) prevent nuclear proliferation and 

 

 78. The phrase ³War on Terror´ has been used both as a metaphor to describe a general 
conflict against all radical Islamic international terrorist groups, and to describe the 
combat operations against the Taliban in 2001 and Saddam Hussein in 2003.  The 
more precise use of the term is to describe the ongoing international armed conflict 
between the United States of America and the ³Taliban, al-Qa¶eda, or associated 
forces.´  See Military Comm¶ns Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600, 10 
U.S.C. § 948 (2006) [hereinafter MCA].  One of the clearest indications of the 
Congressional authorization for war and for the use of the law of war, the MCA lists 
³unlawful enemy combatants´ as  

(i) a person who has engaged in hostilities or who has purposefully and 
materially supported hostilities against the United States or its co-
belligerents who is not a lawful enemy combatant (including a person who 
is part of the Taliban, al Qaeda [sic], or associated forces); or 
(ii) a person who, before, on, or after the date of the enactment of the 
Military Commissions Act of 2006, has been determined to be an unlawful 
enemy combatant by a Combatant Status Review Tribunal or another 
competent tribunal established under the authority of the President or the 
Secretary of Defense. 

         Id. at §948(a). 
 79. See Jeffrey F. Addicott, Efficacy of the Obama Policies to Combat Al-Qa’eda, the 

Taliban, and Associated Forces – The First Year, 30 PACE L. REV. 340, 362±63 (2010) 
(discussing the confusion associated with the term War on Terror and supporting an 
Obama term ³War Against Al-Qa¶eda´ as better suited to describe the conflict). 

 80. Remarks at Hradcany Square, supra note 1. 
 81. Two of Obama¶s campaign slogans were: ³Change We Can Believe In´ and ³Change 

We Need.´ Presidential Campaign Slogans, PRESIDENTS USA, http://
www.presidentsusa.net/campaignslogans.html (last visited July 15, 2014). 

 82. Remarks at Hradcany Square, supra note 1. 
 83. Nuclear Posture Review Report, U.S. DEP¶T OF DEF., at iii (Apr. 2010), http://

www.defense.gov/npr/docs/2010%20nuclear%20posture%20review%20report.pdf. 
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terrorism; (2) reduce the role of nuclear weapons in APHULFD¶V�QDWLRQDO�
security strategy; (3) maintain strategic deterrence and stability at 
lower nuclear force levels; (4) strengthen regional deterrence and 
reassure American allies and partners; and (5) sustain a safe, secure, 
and effective nuclear arsenal.84 

Second, rubricated by the premise that the two super powers much 
abolish their arsenals of nuclear weapons, the United States signed the 
New Strategic Arms Reduction Treaty (New START) with Russia in 
2011.85  On paper, the New START is designed to reduce the active 
nuclear weapons arsenals of both nations.  If successful, the treaty will 
UHGXFH�HDFK�QDWLRQ¶V�QXPEHU�RI�VWUDWHJLF�QXFOHDU�PLVVLOH�ODXQFKHUV�E\�
half.86  In addition, the treaty limits the number of deployed nuclear 
warheads for each to 1550.87  The treaty also limits the number of 
deployed Intercontinental Ballistic Missiles (ICBM) launchers, 
Submarine-Launched Ballistic Missile Launchers (SLBM), and heavy 
bombers capable of delivering nuclear weapons to 700.88  Most 
importantly, New START does create a new inspection and 
verification system that allows for 18 onsite inspections per year to 
verify compliance with the reduction requirements.89 In turn, the 
requirements of the treaty must be met within seven years and the 
treaty is set to expire after ten years with an option to renew.90 

Third, in the wake of the NPR, President Obama directed his 
DGPLQLVWUDWLRQ� WR� FRQGXFW� D� GHWDLOHG� UHYLHZ� RI� WKH� 8QLWHG� 6WDWHV¶�
nuclear deterrence requirements for his new employment strategy.  
Interestingly, the results of the review were released by the White 
House in tandem with another Obama speech in another foreign 
nation.91  On July 19, 2013, in Berlin, Germany, Obama 

 
 84. Id. 
 85. U.S.-Russia Nuclear Arms Treaty Finalized, USA TODAY (Feb. 5, 2011), http://

usatoday30.usatoday.com/news/world/2011-02-05-start-treaty_N.htm. 
 86. Peter Baker, Twists and Turns on Way to Arms Pact With Russia, N.Y. TIMES (Mar. 

26, 2010), http://www.nytimes.com/2010/03/27/world/europe/27start.html? 
pagewanted=all. 

 87. Id. 
 88. Key Facts About the new START Treaty, WHITE HOUSE (Mar. 26, 2010) 

http://www.whitehouse.gov/the-press-office/key-facts-about-new-start-treaty. 
 89. Michael E. O¶Hanlon, New START Shouldn’t Be Stopped, POLITICO, (Nov. 18 2010), 

http://www.politico.com/news/stories/1110/45292.html. 
 90. See Key Facts About the new START Treaty, supra note 88. 
 91. Nuclear Weapons Employment Strategy, supra note 8. 
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enthusiastically discussed the results of the nuclear weapons 
HPSOR\PHQW� VWUDWHJ\�RI� WKH�8QLWHG�6WDWHV�� �7KH�:KLWH�+RXVH� ³)DFW�
6KHHW´�ZDV�KHDGOLQHG�DV�³WKH� ODWHVW� LQ� D� VHULHV�RI�FRQFUHWH� VWHSV� WKH�
President has made to advance his Prague agenda and the long-term 
goal of achieving the peace and security of a world without nuclear 
ZHDSRQV�´92  Incredibly, echoing back to his unilateral decision to 
GLVPDQWOH�3UHVLGHQW�*HRUJH�%XVK¶V�PLVVLOH�GHIHQVH�SODQ�IRU�(XURSH�93 
President Obama unilaterally announced that the United States would 
pursue further nuclear arsenal reductions by reducing nuclear weapons 
stores to one third below what was called for in the New START! 

After comprehensive review of our nuclear forces, the 
President has determined that we can ensure the security of 
the United States and our allies and partners and maintain a 
strong and credible strategic deterrent while safely pursuing 
up to a one-third reduction in deployed strategic nuclear 
weapons from the level established by the New START 
Treaty. The U.S. intent is to seek negotiated cuts with Russia 
so that we can continue to move beyond Cold War nuclear 
postures.94 

Stressing that he would prefer to achieve these reductions through 
an agreement with Russia,95 if Russia is unwilling to cooperate, there 
is nothing to suggest that the Obama Administration will not pursue 
the one-third reduction unilaterally.  Even with the dawn of what the 
cover of Time magazine calls a Second Cold War between Russia and 
America, there is no indication that President Obama will halt his plan 
to reduce.96  The official statemHQW� FRQFOXGHV� ZLWK� WKH� 3UHVLGHQW¶V�

 

 92. Nuclear Weapons Employment Strategy, supra note 8 (noting the treaty does not call 
for a reduction for the non-deployed nuclear warheads.  

 93. Jack David & Melanie Kirkpatrick, A New Nuclear-Arms Race, WALL ST. J., (Sept. 17, 
2009), http://online.wsj.com/news/articles/
SB10001424052970204518504574419173653298610 (discussing how Obama¶s 
unilateral actions in reducing American force projection by dismantle the Bush-era 
missile defense system in Europe would actually spark nuclear proliferation). 

 94. Id. 
 95. Reif, supra note 77. 
 96. Simon Shuster, Cold War II: The West is Losing Putin’s Dnagerous Game, TIME, 

(Aug. 4, 2014) (the article was featured on the cover of the magazine and discussed the 
new frictions between Russia and the United States). 
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GLUHFWLRQ� WR� WKH� 'HSDUWPHQW� RI� 'HIHQVH� �'2'�� WR� ³XVH� WKH� QHZ�
guidance to begin the process of updating and aligning its directives 
and contingency plans in order for this policy to be implemented over 
the course of the ne[W�\HDU�´97 

IV. THE FLAWED OBAMA APPROACH 
“As President, I changed our nuclear posture to reduce the 

number and role of nuclear weapons in our national security 
strategy.  I made it clear that the United States will not develop new 
nuclear warheads.  And we will not pursue new military missions for 
nuclear weapons.  We’ve narrowed the range of contingencies under 
which we would ever use or threaten to use nuclear weapons”.98 

Barack H. Obama 
 
The above quote was taken from a 2012 speech given in Seoul, 

South Korea��E\�3UHVLGHQW�2EDPD���,Q�VKRUW��KLV�YLVLRQ�RI�³UHGXFLQJ�
WKH�QXPEHU�DQG� UROH´99 for the future use of nuclear weapons in the 
American defense posture places the United States behind the vision 
of Russia and China.100  Given the fact the people of South Korea rely 
heavily on the United States as their nuclear guarantor against the 
nuclear-armed and overtly aggressive North Korea, the Obama speech 
must have seemed quite strange.101 

Paradoxically, from a global perspective, the Obama approach to 
nuclear non-proliferation will have the exact opposite effect.  More 
nations, like South Korea, will surely be forced to acquire nuclear 
ZHDSRQV��QRW�OHVV���,W�LV�LOORJLFDO�WR�DVVXPH�WKDW�$PHULFD¶V�IULHQGV�DQG�
allies will continue to forswear the development of nuclear weapons if 
WKH\�ORVH�FRQILGHQFH�LQ�$PHULFD¶V�FRPPLWPHQW�WR�SURWHFW�WKHP�IURP�
nuclear-armed enemies.  When the Obama Administration unilaterally 

 

 97. Nuclear Weapons Employment Strategy, supra note 8. 
 98. Barack Obama, U.S. President, Remarks by President Obama at Hankuk University in 

Seoul, Republic of Korea, OFFICE OF THE PRESS SEC¶Y (Mar. 26, 2012), http://
www.whitehouse.gov/the-press-office/2012/03/26/remarks-president-obama-hankuk-
university. 

 99. Id. 
 100. See JONATHAN MEDALIA ET AL., CONG. RESEARCH SERV., R40439, NUCLEAR WEAPONS 

R&D ORGANIZATIONS IN Nine NATIONS 3±4 (May 1, 2013) (Communist China has a 
massive nuclear research and development system to advance its nuclear capabilities). 

 101. See Baker & Gale, supra note 10. 
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abandoned the Bush-era plan for a European missile defense system in 
������WKLV�DFW�VLJQDOHG�WR�WKH�³���FRXQWULHV�WKDt the U.S. has encouraged 
to forego the development of nuclear weapons by promising protection 
XQGHU� WKH�8�6�� QXFOHDU� XPEUHOOD�´� WKDW� 3UHVLGHQW� 2EDPD�ZDV� QRW� D�
trustworthy ally.102  All his subsequent actions vis a vis nuclear 
weapons have followed suit. 

The New START treaty with Russia, the 2010 NPR, and the 2013 
White House Nuclear Weapons Employment Strategy are all evidence 
of a policy that is directly aimed at reducing the U.S. nuclear arsenal, 
whether as a member of a worldwide initiative, or as a singular effort.  
Indeed, as one critic observed, the Obama Administration simply 
chose the one-third reduction first and then attempted to justify the 
figure after the fact.103  &OHDUO\�� WKH� GULYLQJ� IRUFH� EHKLQG� 2EDPD¶V�
nuclear weapons policy is a unilateral redXFWLRQ�RI�$PHULFD¶V�QXFOHDU�
DUVHQDO�� QRW� WKH� DFKLHYHPHQW� RI� SURSHU� OHYHOV� WR�PHHW� WKH� FRXQWU\¶V�
strategic deterrence needs.  Such behavior smacks of appeasement. 

,Q� WKLV� FRQWH[W�� D� VLJQLILFDQW� FRQFHUQ� FHQWHUV� RQ� WKH� 135¶V�
moratorium on the development of new nuclear warheads.  Since NPR, 
no new nuclear weapons have been produced by the United States.104  
This moratorium has forced the development of various life extension 
programs (LEP) for American nuclear warheads.105  The greatest 
challenge in this regard is finding ways to replace the aging core or pit 
of a nuclear warhead made from plutonium-238.106  Cannibalizing and 
reusing parts from decommissioned nuclear missiles should be done 
only as a last resort, not as a first choice.  In addition, the NPR greatly 
harms the delivery systems used for nuclear weapons by simply 
eliminating such tactical weapons as the tomahawk sea-launched 
cruise missile (SLCM).107  One nuclear weapons policy expert assessed 

 

 102. David & Kirkpatrick, supra note 93. 
 103. Baker Spring, Disarm Now, Ask Questions Later: Obama’s Nuclear Weapons Policy, 

HERITAGE FOUND 1 (July 12, 2013), http://www.heritage.org/research/reports/2013/07/
disarm-now-ask-questions-later-obamas-nuclear-weapons-policy. 

 104. Barack Obama, supra note 98. 
 105. MEDALIA, supra note 100, at 1-2. 
 106. MEDALIA, supra note 100, at 1-2 (noting the pit is the fuel for the primary nuclear 

explosion produced by the detonation of high explosives, which in turn provides the 
energy for the detonation of the main stage). 

 107. AMY F. WOOLF, CONG. RESEARCH SERV., RL32572, NONSTRATEGIC NUCLEAR 
WEAPONS 15 (Jan. 3, 2014). 
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this as meaning that the Obama Administration has improperly 
³FRncluded that the United States could reassure U.S. allies in Asia, 
and deter threats to their security, without deploying sea-based cruise 
PLVVLOHV�WR�WKH�UHJLRQ�LQ�D�FULVLV�´108  Furthermore, the promise from 
the Obama Administration to develop new delivery technology for 
U.S. nuclear weapons is rather impractical considering the current 
budget situation in the United States.  It is imperative that any further 
reduction in the U.S. nuclear arsenal not affect the ICBM system of the 
QDWLRQ¶V�KRPHODQG���8QGHU�0AD, the lack of missile silos in the U.S. 
would cripple its counterstrike capability and make America 
vulnerable to an effective first strike that could eliminate any viable 
option of response. 

Again, if the primary goal of the 2010 NPR is to prevent the 
proliferation of nuclear weapons, it is not producing this result.  North 
Korea is continuing to pursue the development of more and stronger 
nuclear weapons.109 Iran is also continuing its quest for nuclear 
weapons, despite international pressure for the Iranians to halt 
development and testing.110  Communist China is also extremely 
guarded about its expansion of nuclear weapons and newer delivery 
systems.111  Apparently, only the Obama Administration seems to be 
committed to the unilateral halting and slowing of nuclear weapons. 

7KH� UHDO� HIIHFW� RI� $PHULFD¶V� XQLODWHUDO� UHGXFWLRQV� LV� WKDW� 8�6��
allies will lose the assurance of protection given through nuclear 
weapons.  While it is true that many economically powerful nations 
have signed the various nonproliferation and weapons testing treaties 
it was certainly based upon the assumption of assured protection from 
the United States.  Apart from the trust factor, whether the U.S. would 
actually honor its treaty agreements with allies, if the U.S. continues 
to unilaterally reduce its nuclear arsenal, many nations may elect to 
develop their own nuclear weapons, viewing America as unable to 

 

 108. Id. 
 109. Choe Sang-Hun, North Korea Vows to Use ‘New Form’ of Nuclear Test, N.Y. TIMES 

(Mar. 30, 2014), http://www.nytimes.com/2014/03/31/world/asia/north-korea-
promises-new-form-of-nuclear-test.html?_r=0. 

 110. Oren Dorell, Iran Advancing its Nuclear Program Despite Pact With West, USA 

TODAY (Feb. 28, 2014), http://www.usatoday.com/story/news/world/2014/02/28/iran-
nuclear-economic-advance/5835935/. 

 111. Hans M. Kristensen & Robert S. Norris, Chinese Nuclear Forces, 2013, 69 BULLETIN 

OF THE ATOMIC SCIENTISTS 80 (Nov. 1, 2013), http://bos.sagepub.com/content/69/6/
79.full.pdf+html. 
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respond in the event an ally needs assistance.  Whether it would be 
Canada to the immediate north, or South Korea, these nations are 
dependent on the U.S. nuclear arsenal for their own protection.  
Reduction in the U.S. nuclear arsenal will not only fail to reduce 
proliferation ± current non-nuclear weapons States will begin 
developing their own nuclear weapons out of necessity ± but will 
undoubtedly lead other nuclear powers like China to increase their 
nuclear arsenals. 

On the other hand, smaller nuclear nations such as Israel will 
never agree to nuclear disarmament no matter the incentivizing, 
economically or otherwise.  Even the most cursory view of the 
geopolitical environment surrounding the tiny nation of Israel would 
conclude that it would be irrational for Israel not to possess a nuclear 
force.  Without the aid of the United States or other significant allies, 
the massive conventional forces of their enemies would overwhelm 
them in battle.  Prudent smaller nations understand the realities of the 
world. 

The Obama Administration has cited reduced fiscal costs as a 
EHQHILW�RI�WKH�UHGXFWLRQ�RI�$PHULFD¶V�QXFOHDU�DUPV�112  Of course, the 
focus should be on the cost effectiveness of the reduction.  True, the 
UHGXFWLRQ�ZLOO�ORZHU�WKH�RYHUDOO�FRVWV�RI�$PHULFD¶V�QXFOHDU�ZHDSRQV�
program, but these savings come at the price of reduced security.  The 
deterrent capabilities of the United States are undoubtedly lessened as 
D�UHVXOW�RI�2EDPD¶V�SROLF\���7KLV�LV�D�FRVW�WKDW�FDQQRW�EH�MXVWLILHG�E\�
dollars.  Fiscal responsibility is not the key goal of the defense budget. 

Under MAD, deterrence is achieved through the practical 
realization that no nuclear state will attack another nuclear state, as the 
nuclear response would be unbearable.113  The Obama policy of 
unilateral reductions sends the wrong message, particularly 
considering where those cuts would occur.  The United States 
maintains a triad of deployment options for nuclear weapons to include 
submarine launched missiles, heavy bomber deployed weapons, and 
ICBMs.  All of the U.S. nuclear submarines are located at two ports ± 
although not all are stationed in port at the same time ± and all of the 
U.S. nuclear bombers are located at two air bases ± although not all are 

 

 112. Nuclear Weapons Employment Strategy, supra note 8. 
 113. Yereskovsky, supra note 48. 
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grounded at the same time.114  This represents only four primary targets 
areas for an enemy attack. This would leave the ICBM arsenal in 
underground silos as the largest deterrent.  Should the Obama 
Administration choose to eliminate missile silos in the U.S. to achieve 
the one-third cuts, the number of targets for an enemy aimed at a 
disabling first strike will be dramatically reduced.78 

The problem is that current and potential nuclear powers see this 
as a golden opportunity to close the gap between themselves and the 
United States, the formerly untouchable giant.  The Obama policy is 
based on unilateral concessions, signaling weakness to nuclear and 
non-nuclear powers alike.  In a world where nuclear weapons exist, the 
only realistic standard of behavior calls for the United States to 
maintain a robust nuclear capability, second to none, so that no nation 
would ever consider using a nuclear weapon.  Unfortunately, this 
simple truism is lost on Obama. 

V. WAR 
“In God’s mercy we outran Germany.”115 
Winston S. Churchill 
 
Of course, the premise that underscores the Obama Doctrine rests 

upon a total misunderstanding of the root causes of war.  Nuclear 
weapons do not cause war.  Even the most elementary understanding 
of the history of mankind reveals that the world will never be at 
peace.116  Like crime, war will always exist as a component of the real 
world.117  As demonstrated by the massive disarmament movement 
following World War I, a unilateral reduction in weapons to achieve 
peace is a recipe for disaster, and only encourages aggressive behavior 

 

 114. Yereskovsky, supra note 48. 
 115. Winston S. Churchill, In God’s Mercy we Outran Germany, DAILY EXPRESS  (Aug. 7, 

1945), http://www.ukpressonline.co.uk/ukpressonline/open/simpleSearch.jsp?is=1 
(expressing how the United States developed atomic weapons before Germany as an 
expression of the belief that God controls history with His overruling will). 

 116. But see KATHERINE STARK TAPPING & CATHERINE BRADEN YEAMMANS, THE LEGACY 

OF THE DOCTRINAL TEACHINGS OF ROBERT B. THIEME, JR. 53-55 (2014) (discussing the 
Christian belief in a future Millennium period on the earth where Jesus Christ will rule 
a world at peace for 1,000 years from Jerusalem). 

 117. Chris Hedges, What Every Person Should Know About War, N.Y. TIMES (July 6, 
2003), http://www.nytimes.com/2003/07/06/books/chapters/0713-1st-hedges.html.  
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in totalitarian regimes.  A better use of resources would concentrate on 
addressing some of the root causes for aggression and war.  In this 
context, what has been well established are the characteristics of those 
nations that have a high propensity for engaging in aggressive war, 
terrorism, and human rights abuses.  National Security Law expert and 
Director of the Center for National Security Law at the University of 
Virginia School of Law, Professor John Norton Moore, argues that 
totalitarian regimes are considerably more likely to resort to aggressive 
violence than democracies.118  Professor Moore terms this 
SKHQRPHQRQ�WKH�³UDGLFDO�UHJLPH´�V\QGURPH� 

A radical totalitarian regime. . .seems to blend together a 
mixture of a failing centrally planned economy, severe 
limitations on economic freedom, a one-party political 
system, an absence of an independent judiciary, a police state 
with minimal human rights and political freedoms at home, a 
denial of the right to emigrate, heavy involvement of the 
military in political leadership, a large percentage of the GNP 
devoted to the military sector, a high percentage of the 
population in the military, leaders strongly motivated by an 
ideology of true beliefs including willingness to use force, 
aggressively anti-Western and antidemocratic in behavior, 
and selective support for wars of national liberation, 
terrorism, and disinformation against Western or democratic 
interests.119 

8QGHUVWDQGLQJ�0RRUH¶V�IUDPHZRUN�ZRXOG�OHDG�WR�SROLFLHV�WKDW�ZRXOG�
confront the totalitarian regime, not appease it. 

As to the issue of the legality of nuclear weapons on the 
EDWWOHILHOG�� 8QLWHG� 6WDWHV¶� GRPHVWLF� ODZ� GRHV� QRW� RXWODZ� QXFOHDU�
weapons.120  Similarly, international law does not outlaw the use of 
nuclear weapons in war.  This is well established under the law of 

 

 118. JOHN NORTON MOORE, NATIONAL SECURITY LAW 61 (John Norton Moore & Robert F. 
Turner eds., Carolina Academic Press, 2d ed. 2005). 

 119. Id. 
 120. See DEPARTMENT OF ARMY, FIELD MANUAL 27-10, THE LAW OF LAND WARFARE, para. 

2 (July 1956). available at http://www.loc.gov/rr/frd/Military_Law/pdf/law_warfare-
1956.pdf. (a compilation of all relevant treaties and customary international law 
dealing with the law of war. The Army has prepotency for the law of war.). 
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war121 and customary international law.122  Nuclear weapons can be 
used in self-defense.  Article 51 of the United Nations Charter sets out 
the general framework for determining the right of self-defense in the 
context of an act of aggression by another State, or when force may be 
lawfully employed by a nation acting on its own behalf on for 
another.123 
 

 
 

 
 121. The primary international treaty dealing with the law of war is the 1949 Geneva 

Conventions.  The Geneva Conventions are set out in four categories:  
(1) Geneva Convention for the Amelioration of the Condition of the Wounded and 

Sick in Armed Forces in the Field August 12, 1949, , 6 U.S.T. 3114, T.I.A.S. No. 
3362, 75 U.N.T.S. 31;  

(2) Geneva Convention for the Amelioration of the Condition of the Wounded, Sick, 
and Shipwrecked Members of Armed Forces at Sea, August 12, 1949, 6 U.S.T. 
3217, T.I.A.S. No. 3363, 75 U.N.T.S. 85;  

(3) Geneva Convention Relative to the Treatment of Prisoners of War, August 12, 
1949, 6 U.S.T. 3316, T.I.A.S. No. 3364, 75 U.N.T.S. 135;  

(4) Geneva Convention Relative to the Protections of Civilian Persons in Time of 
War, August 12, 1949, , 6 U.S.T. 3316, T.I.A.S. No. 3365, 75 U.N.T.S. 287. 

 122. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 
(1987) (customary international law consists of all those binding norms recognized 
and practiced by nations).   

 123. See U.N. Charter art. 51, para 1. The analytical framework for the use of force is found 
in Article 51 of the U.N. Charter, which codifies the ³inherent right of self-defense.´ 
Id.  The inherent right of self-defense refers to the right of a country to unilaterally 
engage in acts of self-defense; regardless of what any other nation or organization, to 
include the United Nations, may or may not do. This is a well-known and ancient 
component of international law, which predates any international treaty.  Id. 

Nothing in the present Charter shall impair the inherent right of individual 
or collective self-defense if an armed attack occurs against a Member of 
the United Nations, until the Security Council has taken measures to 
maintain international peace and security. Measures taken by Members in 
the exercise of the right of self-defense shall be immediately reported to 
the Security Council and shall not in any way affect the authority and 
responsibility of the Security Council under the present Charter to take at 
any time such action as it deems necessary in order to maintain or restore 
international peace and security. 

          Id. 
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VI. 81,7('�67$7(6¶�0,/,7ARY POWER 
“When America steps back. . .trouble will fill that vacuum.”124 
 Condoleezza Rice 
 
The view that America is so powerful that it can afford to cut 

nuclear weapons as part of its military arsenal is incorrect.  The 
international threats facing the United States are varied.  Apart from 
the rising threat of radical Islam in the Middle East and North Africa, 
other regional conflict zones are currently in play to include the East 
and South China Seas and Eastern Europe.  To confront the challenges 
± current and emerging ± the United States maintains a standing active 
duty military, and has wisely entered into a series of defense 
agreements with various allies around the world. 

7KH� SUHVHQFH� RI� $PHULFDQ� PLOLWDU\� ³ERRWV� RQ� WKH� JURXQG´�
overseas is best reflected by the 2013 Base Structure Report (BSR).125  
The Department of Defense specifies in the BSR that 598 known 
military sites are located overseas and ninety-seven military sites are 
located in territories of the United States.126  The vast majority of the 
foreign sites are located in Germany (179 sites), Japan (109 sites), and 
South Korea (83 sites).127  Approximately 125,000 American active 
duty military personnel man these sites located outside of the United 
 
 124. Mike Miller, Condi Rice Talks About Rising Threats in the World: µWhen America, 

Steps Back, Trouble Will Fill That Vacuum¶, INDEP. J. REV. (Apr. 2014), http://
www.ijreview.com/2014/03/124654-condi-rice-obamas/. 

 125. DEP¶T OF DEF., BASE STRUCTURE REPORT, FISCAL YEAR 2013 BASELINE: A SUMMARY 
OF THE DEPARTMENT OF DEFENSE¶S REAL PROPERTY INVENTORY 2±5 (June, 24, 2013), 
available at www.acq.osd.mil/ie/download/bsr/Base%20Structure%20Report%
202013_06242013.pdf [hereinafter BSR 2013] (defining ³site´ as any ³Physical 
(geographic) location that is or was owned by, leased to, or otherwise possessed by a 
DoD Component). Each site is assigned to a single installation.  Id.  A site may exist in 
one of three forms: land only – where no facilities are present; facility or facilities only 
- where there the underlying land is neither owned nor controlled by the government, 
and land with facilities – where both are present; defining ³facilities´ as ³buildings, 
structures, and linear structures´; defining ³buildings´ as ³[a] roofed and floored 
facility enclosed by exterior walls and consisting of one or more levels that is suitable 
for single or multiple functions´; defining ³structures´ as ³[a] facility other than a 
building or linear structure constructed on or in the land (e.g., tower, storage tank, 
wharf, pier); defining ³linear structures´ as ³A facility whose function requires that it 
traverse land (e.g., runway, road, rail line, pipeline, fence, pavement, electrical 
distribution line) and is reported by a linear unit of measure.´ Id. 

 126. Id. at 7.   
 127. Id. 
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States (as of March 2014 there were roughly 1.3 million active duty 
members in the U.S. armed forces).128 

In addition to stationing military forces overseas, the United States 
has entered into numerous bilateral and multilateral collective defense 
treaties with other friendly nations.129  These range from agreements 
establishing U.S. military bases for American military forces in a 
particular host nation, to providing actual military assistance to another 
nation in time of war.130  The use of these mutual defense agreements 
has enabled the United States to maintain a substantial military 
footprint across the globe and to signal a strong message of deterrence 
to aggressive powers.  The U.S. Department of State lists seven 
collective defense agreements to which United States is a party:  (1) 
the Inter-American Treaty of Reciprocal Assistance (Rio Treaty); (2) 
the North Atlantic Treaty Organization (NATO); (3) the Australia, 
New Zealand, and United States Security Treaty (ANZUS); (4) the 
Southeast Asian Treaty Organization (SEATO); and bilateral defense 
treaties with (5) Japan; (6) the Philippines, and (7) South Korea.131  All 
seven of these collective defense agreements are Article 2 treaties 
under the U.S. Constitution and were ratified by the Senate from 1940 
to 1960.132  Interestingly, the defense treaty with Japan, which has the 
 
 128. DEF. MANPOWER DATA CTR., ACTIVE DUTY MILITARY PERSONNEL BY SERVICE BY 

REGION/COUNTRY (Mar. 31, 2014), https://www.dmdc.osd.mil/appj/dwp/
dwp_reports.jsp. Notable foreign countries where U.S. active armed forces are 
stationed include 40,000 in Germany; 11,000 in Italy; 9,500 in the United Kingdom; 
and 50,000 in Japan.  Id.  An additional 40,000 are listed as ³undistributed´ and make 
up the total number of U.S. active military located in such places as Afghanistan, 
Kuwait, Korea, and any unknown or classified locations.  Id. 

 129. U.S. DEP¶T OF STATE, U.S. COLLECTIVE DEFENSE ARRANGEMENTS, http://
www.state.gov/s/l/treaty/collectivedefense/ (last visited Nov. 18, 2014). 

 130. Id. 
 131. Id. 
 132. Inter-American Treaty of Reciprocal Assistance, 62 Stat. 1681, 21 U.N.T.S. 77 

(entered into force Dec. 3, 1948); North Atlantic Treaty, Apr. 4, 1949, 63 Stat. 2241, 
34 U.N.T.S. 243 (entered into force Aug. 24, 1949); Security Treaty Between 
Australia, New Zealand and the United States of America, Sept. 1, 1951, 3.3 U.S.T. 
3420, 131 U.N.T.S. (entered into force Apr. 29, 1952); Mutual Defense Treaty 
Between the United States of America and the Republic of the Philippines, Aug. 30, 
1951, 3.3 U.S.T. 3947,  177 U.N.T.S. 133 (entered into force Aug. 27, 1952); Mutual 
Defense Treaty Between the United States of America and the Republic of Korea, Oct. 
1, 1953, 5.3 U.S.T. 2368, 238 U.N.T.S. 199 (entered into force Nov. 17, 1954); 
Southeast Asia Collective Defense Treaty, Sept. 8, 1954, 6.1 U.S.T. 81, 209 U.N.T.S. 
28 (entered into force Feb. 19, 1955); Treaty of Mutual Cooperation and Security 
Between the United States of America and Japan, Jan. 19, 1960, 11.2 U.S.T. 1632, 373 
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ability to easily develop its own atomic weapons, only requires the 
8QLWHG�6WDWHV�WR�SURWHFW�-DSDQ¶V�VRYHUHLJQW\�DQG�VHFXULW\�LQ�WLPH�RI�ZDU�
± Japan is not obligated to come to the aid of the United States.133  
Based in part on the post-World War II Japanese Constitution, which 
expressly renounced war, Chapter II, Article 9 reads: 

Aspiring sincerely to an international peace based on 
justice and order, the Japanese people forever renounce war 
as a sovereign right of the nation and the threat or use of force 
as means of settling international disputes . . . In order to 
accomplish [these aims], land, sea, and air forces, as well as 
other war potential, will never be maintained.134 

:KLOH� $PHULFD¶V� PLOLWDU\� IRUFH� LV� IRUPLGDEOH�� LW� LV� $PHULFD¶V�
arsenal of nuclear weapons that keeps the aggressive nuclear nations 
from using nuclear weapons.  If the primary purpose of a large military 
is deterrence, then nuclear weapons are critical to that purpose.  Indeed, 
nuclear weapons have only one main purpose and that is deterrence.135  
Accordingly, if Iran obtains nuclear weapons, it will most likely use 
them for defense, as using them in an unprovoked attack would result 
in annihilation for Iran.136  Stressing that he would prefer to achieve 
these reductions through an agreement with Russia,137 if Russia is 

 

U.N.T.S. 186 (entered into force June 23, 1960) (replacing Security Treaty Between 
the United States of America and Japan, Sept. 8, 1951, 3.3 U.S.T. 3329,  136 U.N.T.S. 
1834 (entered into force Apr. 28, 1952)). In 1954, the United States entered a mutual 
defense treaty with the Republic of China (Taiwan), Dec. 2, 1954, 6.1 U.S.T. 433,  248 
U.N.T.S 3496, but this agreement was terminated by President Carter in 1979. 

 133. Treaty of Mutual Cooperation and Security, U.S.-Japan, art. V & art. VI, Jan. 19, 
1960, 11 U.S.T. 1632. 

 134. Sayuri Umeda, Japan: Article 9 of the Constitution, LIBRARY OF CONGRESS, http://
www.loc.gov/law/help/japan-constitution/article9.php (last visited July 28, 2014). 

 135. See Sagan, Scott, Kenneth Waltz, and Richard K. Betts, A Nuclear Iran: Promoting 

Stability Or Courting Disaster?, 60 J. OF INT¶L AFFAIRS 135 (2007) (arguing that Iran 
would still not be able to act in a conventional war but could only use nuclear weapons 
on the defense). 

 136. See John J. Xenakis, World View: Iran’s Supreme Leader Claims to Seek Annihilation 

of Israel, Not Jews, BREITBART (July 27, 2014), http://www.breitbart.com/Big-Peace/
2014/07/26/27-Jul-14-World-View-Iran-s-Supreme-Leader-wants-to-annihilate-Israel-
but-not-Jews (³[M]y conclusion is that Iran will develop nuclear weapons as a 
defensive measure but has no plans at all to use them on Israel, which is what is widely 
believed.´). 

 137. Reif, supra note 77. 
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unwilling to cooperate, there is nothing to suggest that the Obama 
Administration will not pursue the one-third reduction unilaterally. 

VII. CONCLUSION 
³Christian doctrine to one side, the world is a fallen place – a 

roiling, corrupt, unstable, vicious, and unpredictable place – at least 
in many places�´138 

Mona Charen 
 
When President Obama delivered his 2013 Berlin speech on 

disarmament, he remaUNHG�WKDW�³VR�ORQJ�DV�QXFOHDU�ZHDSRQV�H[LVW��ZH�
DUH�QRW�WUXO\�VDIH�´139  While the masses may enjoy such epigrams, this 
belief is absolutely false.  A world in which the United States and other 
free nations do not possess nuclear weapons is both unrealistic and 
undesirable.  It is precisely because of nuclear weapons that we are 
safe.  In the nearly seventy years that modernized nations have been 
armed with nuclear weapons, not once have they been used by the 
nations that possess them.140  Wars have been fought between proxies 
of nuclear nations, but no nuclear-armed nation has attacked another 
nuclear-armed nation.  Is this because the nature of man has changed?  
Or does it have more to do with the rational conclusion by even the 
most totalitarian regime, that the cost of using a nuclear weapon is 
simply unacceptable under MAD?. 

3UHVLGHQW� 2EDPD� LV� VLPSO\� WKH� ZRUOG¶V� LFRQ� IRU� WKRVH�
unaccustomed to the reality of war and the necessity of nuclear 
weapons in the hands of countries that value freedom.  Indeed, this 
sophomoric thinking led the international community to award the 
1REHO�3HDFH�3UL]H� WR� WKH�ZRUOG¶V� IRUHPRVW�QXFOHDU� DODUPLVW��%DUDFN�
Obama, even before completing the first year of his presidency.141  The 
1REHO�3HDFH�3UL]H�ZDV�SULPDULO\�JLYHQ�IRU�2EDPD¶V�³HPSKasis ± in 

 

 138. MONA CHAREN, USEFUL IDIOTS 257 (2003). 
 139. See Reif, supra note 77. 

 140. See Jonathan Tepperman, How Nuclear Weapons Can Keep You Safe, Newsweek, 
http://www.newsweek.com/how-nuclear-weapons-can-keep-you-safe-78907 (last 
visited Mar. 2013) (acknowledging that the only use of atomic weapons occurred in 
1945, during the final phases of World War II when atomic weapons were used by the 

U.S. against Japan). 
 141. Barack H. Obama – Facts, NOBELPRIZE.ORG, http://www.nobelprize.org/nobel_prizes/

peace/laureates/2009/obama-facts.html (last visited Apr. 3, 2014). 
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word and deed ± IRU�D�ZRUOG�IUHH�IURP�QXFOHDU�ZHDSRQV�´142  In reality, 
if one is really concerned with keeping the peace, the real recipient of 
the Nobel Peace Prize should have been the atomic bomb.  Shortly 
DIWHU�2EDPD¶V�DFFHSWDQFH�RI�WKH�1REHO�Peace Prize an article in Time 
magazine by David Von Drehle noted the absurdity of the award being 
given to Obama: 

As bad as they are, nukes have been instrumental in 
reversing the long, seemingly inexorable trend in modernity 
toward deadlier and deadlier conflicts.  If the Nobel 
Committee ever wants to honor the force that has done the 
most over the past 60 years to end industrial-scale war, its 
members will award a Peace Prize to the bomb.143 

In addition, America has no special burden of guilt because it is 
the only nation to have used nuclear weapons.  Not only was the use 
of the atomic bomb legal under the law of war, many more lives were 
saved by the use of the two atomic bombs during World War II than 
were destroyed.  It is estimated that approximately one million more 
American soldiers and perhaps three million Japanese would have 
been killed had the United States actually carried out its plan to 
physically invade mainland Japan.144  President Truman understood the 
real world.  The concept of nuclear deterrence was immediately 
established in 1945, the year the bombs were dropped on Hiroshima 
and Nagasaki. 

The Obama Doctrine, which seems intent on employing scare 
tactics and demonizing the possession of nuclear weapons, imperils 
both the world and America.  8QLODWHUDO� UHGXFWLRQV� RI� $PHULFD¶V�
nuclear forces create a vulnerable and weakened nation that can be 
³LQWLPLGDWHG� LQWR� FRQIRUPLQJ� WR� WKH� ZLOO� RI� OHVV-benignly inspired 
DFWRUV� RQ� WKH� LQWHUQDWLRQDO� VWDJH�´145  Furthermore, such a course 
increases the actual promotion of the development of nuclear weapons 
in other nations.  In short, a shrinking U.S. nuclear arsenal will 
certainly prod other nations to strengthen their own nuclear arsenals.  
 
 142. Id. 
 143. David Von Drehle, Want Peace? Give a Nuke the Nobel, TIME, (Oct. 11, 2009), http://

content.time.com/time/nation/article/0,8599,1929553,00.html#ixzz2wMFuxHdo.  
 144. Victor Davis, How the Atomic Bomb Saved 4,000,000 Lives, OMAHA WORLD HERALD, 

http://www.freerepublic.com/focus/news/1708051/posts (last updated Sept. 25, 2006). 
 145. David & Kirkpatrick, supra note 93. 
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2QH� WKLQJ� LV� FHUWDLQ�� 2EDPD¶V� PLVJXLGHG� SROLFLHV� RI� XQLODWHUDO�
reductiRQV�LQ�$PHULFD¶V�QXFOHDU�DUVHQDO�KDYH�QRW�DFKLHYHG�KLV�GHVLUH�
for worldwide nuclear disarmament.  Instead of inventing mythologies 
about how nuclear weapons cause a more dangerous world, strong 
American leadership requires assessing the world as it really is and not 
how one wishes it to be.  Statesmen accept the nature of man as it is 
and keep clear of the siren song of appeasement and crusader 
arrogance.  As Professor Moore suggests, a better long-term strategy 
IRU�JUHDWHU�ZRUOG�VWDELOLW\�DQG�³SHDFH´�ZRXOG be to make the United 
States energy independent.146  Such a policy would do more to help 
drain the totalitarian swamps that breed violence and instability in the 
world. 

The NPT has been extremely effective in reducing the spread of 
nuclear weapons.  In exchDQJH�IRU�D�QDWLRQ¶V�GLUHFW�FRPPLWPHQW�WR�WKH�
treaty not to acquire nuclear weapons (they may develop nuclear 
technology for peaceful purposes associated with energy production), 
many of these nations look to the United States for their security 
because they know that the United States of America has the nuclear 
muscle to ward off totalitarian nuclear-armed nations.  The treaty has 
worked so well that, as of this writing, there are only nine nations with 
nuclear weapons, down from twelve.147  If America weakens its nuclear 
posture, the number will surely increase.148 

2EDPD¶V� SDFLILVW� GHVLUH� WR� ULG� WKH� ZRUOG� RI� QXFOHDU� ZHDSRQV�
cannot be achieved.  Unfortunately, however, its ability to hamstring 
$PHULFD¶V�QXFOHDU�FDSDELOLWLHV�LV�DOO�WRR�UHDO���,QVWHDG�RI�SXUVXLQJ�the 
panacea of a world without war and nuclear weapons, President 
Obama must be made to wake from his millennial dream and 
institutionalize comprehensive arrangements that only provide for 
American reductions if our adversaries do the same, a process that 
must be verified through the International Atomic Energy Agency 

 

 146. See Nicolas Casey & Joshua Mitnick, Israel Bombards Hamas Symbols, Power Plant 
in Gaza, WALL ST. J. (July 29, 2014), http://online.wsj.com/articles/israel-pounds-
hamas-infrastructure-in-gaza-1406625853.  

 147. Kenneth Waltz, Structural Realism after the Cold War, INTERNATIONAL SECURITY, 
http://www.columbia.edu/itc/sipa/U6800/readings-sm/
Waltz_Structural%20Realism.pdf (last visited Apr. 3, 2014) (Brazil and Argentina 
dropped their nascent nuclear programs, and South Africa, Ukraine, Belarus, and 
Kazakhstan voluntarily gave up their nuclear weapons in the early 1990¶s).   

 148. Michael Crowley, The King And O, TIME 32 (Mar. 27, 2014). 
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(IAEA).149  When it comes to nuclear weapons our policies must be 
fully rooted in the context of common sense.  Unilateral reductions in 
$PHULFD¶V�QXFOHDU�DUVHQDO�DUH�GLVDVWURXV�ZKHQ�FRQIURQWLQJ totalitarian 
fanatics.  The world remains a dangerous place and Russia, the other 
major nuclear power, is once again making noises of expansion by 
force.150  How will they be deterred from using nuclear weapons? 

What is the only provocation that could bring about the use 
of nuclear weapons?  Nuclear weapons.  What is the priority 
target for nuclear weapons?  Nuclear weapons.  What is the 
only established defense against nuclear weapons?  Nuclear 
weapons.  How do we prevent the use of nuclear weapons?  
By thrHDWHQLQJ�WKH�XVH�RI�QXFOHDU�ZHDSRQV���$QG�ZH�FDQ¶W�JHW�
rid of nuclear weapons, because of nuclear weapons.151 

In a nutshell: The only established defense against nuclear weapons 
are nuclear weapons, and nuclear weapons cannot be abandoned 
because of nuclear weapons. 

 

 

 149. Dr. Jeffrey Addicott, Mr. Frederick Hitz, Mr. Orde Kittrie, Mr. John Norton Moore, 
Mr. Steven Perles, Exploring Alternative Legal Approaches to Counter-proliferation 
Efforts, Program on Nonproliferation Policy and Law, James Martin Center for 
Nonproliferation Studies and Georgetown University Institute for Law, Science and 
Global Security (Oct. 29, 2010). (Professor Moore and distinguished subject matter 
experts discuss alternative approaches to nuclear proliferation challenges).  

 150. David Von Drehle & Simon Shuster, What Putin Wants, TIME 24 (Mar. 6, 2014).  
Putin blames America for the problems in Ukraine:  ³They sit there across the pond 
[Atlantic Ocean] as if in a lab running all kinds of experiments on the rats.  Why 
would they do it?  No one can explain it.´  Id. 

 151. MARTIN AMIS, EINSTEIN¶S MONSTERS 1 (1987). 
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INTERIM MEASURES IN INTER-STATE 
PROCEEDINGS BEFORE THE EUROPEAN COURT 

OF HUMAN RIGHTS: UKRAINE V. RUSSIA 

Dr. Stefan Kirchner 

“Does no one remember the former Yugoslavia? Using principles 
of self-determination to justify ethnic homogeneity has resulted in 
ethnic cleansing. This brand of nationalism carried to its logical 
conclusion is ugly, plain and simple.”1 

 
ABSTRACT: Over the course of the year 2014, the situation in 

Ukraine has turned from a domestic political issue involving protests, 
killings, and the ouster of the former president, into a military 
confrontation with Russia.  At the time of writing (August 2014), 
Russia has annexed Crimea and is supporting separatists, who are in a 
state of civil war against the Ukrainian state, in Eastern parts of the 
country.  This conflict is ongoing and an unknown number of civilians 
have been killed, notably the passengers of the Malaysia Airlines flight 
MH17, which is thought to have been shot down over the conflict zone. 
Hundreds of thousands of Ukrainians have become refugees, the 
majority being internally displaced persons, many also fleeing into 
Russia. Both Ukraine and Russia are parties to the European 
Convention on Human Rights (ECHR).  In addition to the individual 
complaints procedure, the European Convention on Human Rights 
allows for inter-state complaints. Ukraine has already used this 
procedural possibility, in the Crimea takeover in March 2014, to bring 
Russia before the European Court of Human Rights (ECtHR).  While 
rarely utilized, this procedure has been employed by states to protect 
specific rights of citizens, or deal with a conflict with other states.  In 
particular, in the absence of jurisdiction by, for example, the 
International Court of Justice (ICJ), the ECtHR is a forum which can 
be reached immediately so long as parties to the ECHR are involved. 

 
 1. Lea Brilmayer, Why the Crimean Referendum is Illegal, THE GUARDIAN (Mar. 14, 

2014), http://www.theguardian.com/commentisfree/2014/mar/14/crimean-referendum-
illegal-international-law. 
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This article analyzes the case law of the European Court of Human 
Rights in inter-state complaints pertaining to armed conflicts and 
situations of occupation.  It will be shown that, although the conflict is 
still ongoing and the situation could be considered political in nature, 
there are indeed legal grievances for which the ECtHR is the right 
forum.  In addition, the applicability of the ECHR to situations of 
armed conflict will be investigated.  While the case between Ukraine 
and Russia is still pending before the ECtHR, the Court has already 
issued interim measures.  While the European Court of Human Rights 
usually enjoys a very high rate of compliance, the question is if the 
current obvious non-compliance by both parties threatens to 
undermine the persuasive power of the ECtHR. 
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INTERIM MEASURES IN INTER-STATE 
PROCEEDINGS BEFORE THE EUROPEAN COURT 

OF HUMAN RIGHTS: UKRAINE V. RUSSIA 

Dr. Stefan Kirchner 

,� ,1752'8&7,21�
 

In March 2014, Russia annexed the Ukrainian territories of 

Crimea and Sevastopol after (initially unidentified) gunmen had taken 
over the area2 and after a referendum (the democratic nature3 and 

legality of which, under international law,4 have been contested) had 

allegedly shown a majority vote for independence from Ukraine.  
Russian forces took over Crimea in response to what Vladimir Putin 

UHIHUUHG�WR�DV�³XQFRQWUROOHG�FULPH�VSUHDGLQJ�WR�WKH�HDVWHUQ�UHJLRQ�RI�
WKH�FRXQWU\�´5 which culminated in the annexation on March 18, 2014,6 
DQG�ZKLFK�LV�VHHQ�E\�5XVVLD�DV�D�³UHXQLILFDWLRQ�´7 

 

 2. Ukraine Crisis: Timeline, BBC NEWS, http://www.bbc.com/news/world-middle-east-

26248275 (last updated Nov. 13, 2014). 

 3. Brilmayer, supra note 1. 

 4. Crimea Result Makes “a Mockery” of Democracy, Says Hague, BBC NEWS, 

http://www.bbc.com/news/uk-politics-26606556 (last updated Mar. 16, 2014). 

 5. Chrisella Herzog, Political Legitimacy and International Law in Crimea: Pushing the 
U.S. and Russia Apart, DIPLOMATIC COURIER (May 8, 2014), 

http://www.diplomaticourier.com/news/topics/politics/2187-political-legitimacy-and-

international-law-in-crimea-pushing-the-u-s-and-russia-apart.  

 6. Shaun Walker & Ian Trayner, Putin Confirms Crimea Annexation as Ukraine Soldier 
Becomes First Casualty, THE GUARDIAN, Mar. 19, 2014, 

http://www.theguardian.com/world/2014/mar/18/putin-confirms-annexation-crimea-

ukrainian-soldier-casualty. 

 7. Herzog, supra note 5. 
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Crimea, which is also home to a small minority of predominantly 
Jewish Karaims,8 was known as Taurica in antiquity9 and has been 
ruled by Greeks, Romans, Goths, Mongols and Byzantium.10  
*HRJUDSKLFDOO\��WKH�WHUP�³&ULPHD´�UHIHUV�WR�WKH�SHQLQVXOD�DV�D�ZKROH���
From a political Ukrainian perspective, it consists of the Autonomous 
Republic of Crimea (which already enjoys more autonomy than 
8NUDLQH¶V�UHJLRQV�RU�REODVWV��DQG the city of Sevastopol, which, like 
the capitol Kyiv, enjoys special status in Ukrainian law.  Both the 
autonomous province of Crimea and the special status city of 
Sevastopol were included in the self-SURFODLPHG� ³5HSXEOLF� RI�
&ULPHD�´�ZKLFK�WKHQ�VRXJKW�DGmission to the Russian Federation. 

From a Russian point of view, the Autonomous Republic of 
Crimea is now one of the Federal Subjects of the Russian Federation.  
Russia consists not of states but of Federal Subjects that may have 
different designations, such as republics, provinces, districts or 
territories.  The latter is similar to the organized incorporated territories 
in the United States, although all Russian Federal Subjects are legally 
equal under Russian Constitutional Law.  Sevastopol is considered by 
the Russian government to be one of three Federal Cities of Russia, 
like Moscow and St. Petersburg.  All Federal Cities are also Federal 
Subjects under Russian law, unlike Washington D.C. in the United 
States, but similar to the status of the city-states of Berlin, Hamburg, 
and Bremen in Germany.  By designating the Crimea and Sevastopol 
LQ� DFFRUGDQFH� ZLWK� WHUPLQRORJ\� DOUHDG\� XVHG� WR� GHVFULEH� 5XVVLD¶V�
administrative subdivisions, the Russian government has made it clear 
that it not only intends to occupy, but to annex these areas into Russia.  
These steps can be seen as an attempt to take back at least some of the 
territory lost when the Soviet Union (USSR), which was heavily 
dominated by Russia, fell apart, which has also raised concern over 
5XVVLD¶V�DPbitions among other European states. 
 
 8. Paul Goble, The Karaims - Another Forgotten People of Crimea Now at Risk, 

INTERPRETER MAG. (Apr. 15, 2014), http://www.interpretermag.com/the-karaims-
another-forgotten-people-of-crimea-now-at-risk/. 

 9. Adam Taylor, To Understand Crimea, Take a Look Back at its Complicated History, 
WASH. POST (Feb. 27, 2014), 
http://www.washingtonpost.com/blogs/worldviews/wp/2014/02/27/to-understand-
crimea-take-a-look-back-at-its-complicated-history/.  

 10. Id. 
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$Q� DOOHJHGO\� LQGHSHQGHQW� ³5HSXEOLF� RI� &ULPHD�´� FRPSULVHG� RI�
Crimea and Sevastopol,11 was declared by so-called local separatists 
EXW�QRW�UHFRJQL]HG�E\�DQ\�VWDWH���7KH�QHZ�³5HSXEOLF´�ZDV�VKRUW�OLYHG��
as its main political activity consisted of asking Russia to incorporate 
it into the Russian Federation.12  Since the incorporation on March 18, 
2014, Russia considers Crimea and Sevastopol to have been reunified 
with the rodina��WKH�PRWKHUODQG���7KH�*HUPDQ�ZRUG�³$QVFKOXVV´�KDV 
been used to describe the annexation of Crimea and Sevastopol by 
Russia.13  The term commonly refers to the annexation of Austria into 
Germany on March 12, 1938.  The use of the term anschluss to 
describe recent events in Crimea and Sevastopol, however, can 
disguise that there might be stronger similarity to the annexation of the 
Sudentenland by Germany in late 1938.  The annexation of the 
Sudentenland was based on claims that Germany was protecting ethnic 
Germans in Czechoslovakia.  This was a precursor for the invasion of 
the remainder of Czechoslovakia the following year.  While history is 
not a necessary predictor of future events, the historic parallels are 
troubling.  The annexation of Crimea has been followed by an ongoing 
armed conflict in Eastern Ukraine, which seems to follow the same 
pattern of covert operations seen in Crimea, though on a whole new 
level. 

:KLOH�(DVWHUQ�DQG�6RXWKHUQ�8NUDLQH�DUH�QRZ�UHIHUUHG�WR�DV�³1HZ�
5XVVLD�´�&ULPHD�DQG�6HYDVWRSRO�KDYH�D�VWURQJHU�FXOWXUDO�DQG�KLVWRULFDO�
bond with Russia.  Crimea had been a part of Russia since 1783, but 
was given by the Presidium of the Supreme Soviet of the USSR to 
Ukraine in 1954, when both Russia and Ukraine were part of the Soviet 
Union.  Since the Soviet Union was dominated by Russia, the transfer 
was perceived as symbolic, but also aimed at buying Ukrainian 

 

 11. Autonomous Republic of Crimea: Information Sheet, MINISTRY OF FOREIGN AFFAIRS 

OF UKR., available at http://mfa.gov.ua/en/about-ukraine/info/regions/1-crimea. 
 12. Pro-Russian Leader Asks Putin for Help, CBS NEWS (Mar. 1, 2014), 

http://www.cbsnews.com/news/crimeas-leader-claims-control-asks-russias-vladimir-
putin-for-help/. 

 13. George Packer, Terms of Crisis, THE NEW YORKER (Mar. 31, 2014), 
http://www.newyorker.com/magazine/2014/03/31/terms-of-crisis; Catherine A. 
Fitzpatrick, Russia This Week: Is the Crimean Annexation Putin’s Anschluss?, THE 

INTERPRETER (Apr. 4, 2014), http://www.interpretermag.com/russia-this-week-hate-
campaigns-against-anti-war-critics/. 
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compliance with the Soviet regime in the wake of the Holodomor, the 

starvation of millions of Ukrainians in the 1930s.  Among many 
Russians, however, the idea persisted that Crimea and Sevastopol were 

part of Russia.  The port of Sevastopol has long been of enormous 

VWUDWHJLF� LPSRUWDQFH� IRU�5XVVLD� DQG�ZDV� WKH� KRPH�EDVH� RI�5XVVLD¶V�
%ODFN�6HD�)OHHW�HYHQ�DIWHU�8NUDLQLDQ�LQGHSHQGHQFH�LQ��������&ULPHD¶V�
strategic location allows control over the Black Sea and consequently 

LV�YLWDO�IRU�VHFXULQJ�5XVVLD¶V�DFFHVV�WR�WKH�0HGLWHUUDQHDQ�6HD�14 which 
was already an issue in the nineteenth-century. 

Crimea is no stranger to armed conflict: the Crimean War (1854-

1856) pitted Britain, France and the Ottoman Empire against Russia.15  
7KLV� FRQIOLFW� FRQFHUQHG� EORFNLQJ� 5XVVLD¶V� DGYDQFHV16 towards the 

Danube River17 and the Mediterranean Sea.18  Accordingly, the conflict 

was restricted to the region,19 although there were some British efforts 
to blockade Russian ports in the Baltic Sea.20  The Crimean War was a 

financial disaster for the Ottoman Empire.21  Faced with interest rates 

of up to 30% per year,22 as late the 1870s, the Ottoman Empire had to 
use two-WKLUGV�RI�WKH�VWDWH¶V�LQFRPH�MXVW�WR�VHUYLFH�WKH�GHEW�LQFXUUHG�LQ�
financing the war.23 

In 1944, the Crimean Tatars suffered nearly complete ethnic 
cleansing when 200,000 Crimean Tatars were deported by Stalin.24  

 

 14. Robert Orr, Why Crimea Matters to Russia, FIN. TIMES BLOG (Mar. 3, 2014, 5:22 PM), 

http://blogs.ft.com/the-world/2014/03/why-crimea-matters-to-russia/; Caroline 

Mortimer, Ukraine Crisis: Why Is Crimea So Important to Russia?, THE INDEP. (Mar. 

3, 2014), http://www.independent.co.uk/news/world/europe/ukraine-crisis-why-is-

crimea-so-important-to-russia-9166447.html. 

 15. John Darwin, DER IMPERIALE TRAUM - DIE GLOBALGESCHICHTE GROSSER REICHE 

1400-2000, 216 (2010).  

 16. William Woodruff, A CONCISE HISTORY OF THE MODERN WORLD 168 (Little Brown 

Book Grp. 2005) (1991).  

 17. Cf. Id. at 74.  

 18. Cf. Id.  

 19. Darwin, supra note 15, at 216. 

 20. Darwin, supra note 15, at 216. 

 21. Darwin, supra note 15, at 275. 

 22. Darwin, supra note 15, at 276. 

 23. Darwin, supra note 15, at 275 et seq. 

 24. Tony Barber, Crimea: A Region Divided, FIN. TIMES (Mar. 6, 2014, 6:58 PM), 

http://www.ft.com/cms/s/0/e3d3e3e4-a473-11e3-9cb0-00144feab7de.html#slide0. 
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Seventy to ninety thousand were killed or died in the process.25  They 
were resettled after the end of World War II.26  Ten years later, 
Khrushchev transferred Crimea from Russia to Ukraine,27 ostensibly 
to placate the Ukrainians over the Holodomor.28  Around 80% of the 
population of Crimea are ethnic Russians or speak Russian;29 13% are 
Crimean Tatars.30  During the Soviet era this seemed to be of little 
consequence,31 but when Ukraine became independent in 1991, 
³&ULPHD� >WXUQHG@�� YLUWXDOO\� RYHUQLJKW�� IURP� D� ODUJHO\� 5XVVLDQ-
populated bastion of Soviet naval might into the most ethnically and 
politically contested region of [the] newly independent Ukrainian 
VWDWH�´32 

7KHUH�KDG�EHHQ� WHQVLRQV� LQ�&ULPHD�SULRU� WR�5XVVLD¶V� LQYDVLRQ�33 
but these were by no means so severe as to suggest military action.  
The close cultural and historic ties between Crimea, Sevastopol, and 
Russia also do not justify annexation by Russia.  Throughout European 
KLVWRU\�ERUGHUV�KDYH�EHHQ�UHGUDZQ�PDQ\�WLPHV��DQG�WKH�LGHD�WKDW�VWDWHV¶�
borders should be equal to ethnic home areas harkens back to the 
darkest horrors of war.  After World War II and the Cold War, Europe 
came together in peace and cooperation, with respect for human rights 
and the rule of law.  It seems as if Moscow is sacrificing this consensus 
in favor of regaining the standing it enjoyed on the international stage 
before the end of the Soviet Union. 

'HVSLWH�5XVVLD¶V� LQLWLDO� FODLP� WKDW� WKH� XQLGHQWLILHG� VROGLHUV� WKDW�
took control of Crimea in the spring of 2014 were Crimean self-defense 
forces,34 rather than forces of the Russian Federation, they were later 

 
 25. Id. 
 26. J. Otto Pohl, The Deportation and Fate of the Crimean Tatars, INT¶L COMMITTEE FOR 

CRIMEA (2000), http://www.iccrimea.org/scholarly/jopohl.html. 
 27. Barber, supra note 24. 
 28. Barber, supra note 24. 
 29. Barber, supra note 24. 
 30. Barber, supra note 24. 
 31. Barber, supra note 24. 
 32. Barber, supra note 24. 
 33. Barber, supra note 24. 
 34. Bill Chappell & Mark Memmott, Putin Says Those Aren’t Russian Forces in Crimea, 

NPR (Mar. 4, 2014), http://www.npr.org/blogs/thetwo-
way/2014/03/04/285653335/putin-says-those-arent-russian-forces-in-crimea. 
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confirmed to be Russian.35  As will be shown, Russia is responsible for 
the ongoing human rights violations by these forces in the disputed 
peninsula.  These violations include not only violence and threats 
against Ukrainians, but also attacks against journalists and threats of 
ethnic cleansing.36  The announcement on March 19, 2014 that some 
Crimean Tatars would have to leave their homes in order to 
DFFRPPRGDWH�WKH�³VRFLDO�QHHGV´37 of ethnic Russians,38 came just one 
day after President Putin had declared that Tatar would become the 
third official language, along with Russian and Ukrainian, in Crimea.39  
If accurate, this report raises serious human rights concerns.  Already 
since the early days of the crisis, the work of journalists in Crimea has 
been subject to severe limitations,40 which include the use of violence 
by pro-Russian forces against reporters addressing the situation there.41 

In the summer of 2014, the situation in Crimea and Sevastopol has 
been stabilized upon incorporation into the Russian Federation, 
although done in violDWLRQ� RI� LQWHUQDWLRQDO� ODZ� DQG� RI� 8NUDLQH¶V�
sovereignty.  In the meantime, Russia has built up a large number of 
forces at the border of Ukraine and continues to support armed forces 
that fight a war against the Ukrainian government in the eastern 
provinces of Donetsk and Lugansk, both of which have declared their 
 

 35. Russian Invasion of Ukraine, UKR. POLICY (Feb. 27, 2014), 
http://ukrainianpolicy.com/russian-invasion-of-ukraine/. 

 36. Andrew Korybko, Ethnic and Cultural Cleansing in Ukraine, GLOBAL RESEARCH 
(June 18, 2014), http://www.globalresearch.ca/ethnic-and-cultural-cleansing-in-
ukraine/5387539. 

 37. Mary Chastain, Crimean Government Tells Tatars to Leave Their Lands, 
BREITBART.COM (Mar. 19, 2014), http://www.breitbart.com/Big-
Peace/2014/03/19/Crimean-Government-Tells-Tatars-to-Leave-Their-Lands; Crimean 
Tatars Call on International Community to Support Their Right to Self-Determination, 
UNPO (May 8, 2014), http://www.unpo.org/article/16898. 

 38. Id. 
 39. Alice Speri, Crimean Tatars Hardly Reassured by Putin’s Promise of Inclusion, VICE 

NEWS (Mar. 18, 2014), https://news.vice.com/article/crimean-tatars-hardly-reassured-
by-putin-s-promises-of-inclusion. 

 40. Nicholas Williams, Blunt instruments: Media repression in the Ukraine crisis, INDEX 

ON CENSORSHIP (June 25, 2014), http://www.indexoncensorship.org/2014/06/blunt-
instruments-media-repression-ukraine-crisis/. 

 41. See Antonia Molloy, Ukraine crisis: Ukrainian journalist being held by pro-Russian 
separatists is accused of ‘war crimes’, THE INDEPENDENT, (Apr. 21, 2014), 
http://www.independent.co.uk/news/world/europe/ukraine-crisis-ukrainian-journalist-
being-held-by-prorussian-separatists-is-accused-of-war-crimes-9273291.html. 
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independence from Ukraine.42  These battles have led to hundreds of 
thousands of Ukrainians fleeing their homes as well as to an unknown 
number of civilian deaths.43  The conflict gained global attention with 
the shooting down of a civilian airliner, Malaysian Airlines flight 
MH17, which flew over Ukraine during a flight from Amsterdam to 
Kuala Lumpur.44  Russia is suspected of not only training and 
supplying separatist forces fighting in eastern Ukraine but also of 
direct combat activities against Ukraine in Ukrainian territory.  It 
appears that the goal of the current Russian government is not simply 
the annexation of Ukraine, but rather, to turn Ukraine into a failed 
state.45 

This strategy is similar to the 2008 war against Georgia and the 
continuing situation in Moldova, to use the creation of self-proclaimed 
LQGHSHQGHQW� µVWDWHV�¶� ZKLFK� ODFN� LQWHUQDWLRQDO� UHFRJQLWLRQ�� WR�
destabilize the original country to the point at which further integration 
into either the European Union (EU) or the North Atlantic Treaty 
Organization (NATO) becomes impossible.46  In addition, references 
WR�SDUWV�RI�8NUDLQH�DV�³1HZ�5XVVLD�´�D�KLVWRULF�WHUP�ZKLFK�GDWHV�EDFN�
to Catherine the Great, have raised fears that larger parts of Eastern 
DQG� 6RXWKHUQ� 8NUDLQH� FRXOG� VKDUH� &ULPHD¶V� IDWH�47  In late August 
2014, Russian or Russian-supported forces have crossed into Southeast 

 

 42. Stephen Lendman,  Lugansk and Donetsk Declare Independence, STEVE LENDMAN 

BLOG (May 12, 2014), http://sjlendman.blogspot.ch/2014/05/lugansk-and-donetsk-
declare-independence.html. 

 43. Ukraine: UN report shows rising civilian deaths, ongoing rights abuses, UN NEWS 

CENTRE, (Aug. 29, 2014), 
http://www.un.org/apps/news/story.asp?NewsID=48588#.VAiwwMbSSQo. 

 44. Agencies, MH17 crash: Shooting down the Malaysia Airlines Airlines flight ‘may 
amount to a war crime’, says UN, THE TELEGRAPH, (July 28, 2014), 
http://www.telegraph.co.uk/news/worldnews/europe/ukraine/10995087/MH17-crash-
Shooting-down-the-Malaysia-Airlines-flight-may-amount-to-a-war-crime-says-
UN.html. 

 45. Sergey Aleksashenko, Ukraine is Failing as a State, THE MOSCOW TIMES, (Dec. 13, 
2014), http://www.themoscowtimes.com/opinion/article/ukraine-is-failing-as-a-
state/491462.html. 

 46. Pro-Russian opposition in Moldova spreads anti-EU myths to destabilize situation, 
IPN (Aug. 14, 2014), http://www.ipn.md/en/politica/63829. 

 47. Max Fisher, The very scary word in Putin’s new statement on the Ukraine Crisis, VOX 
(Aug. 28, 2014), http://www.vox.com/2014/8/28/6080589/putin-ukraines-rebels-
novorossiya. 
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Ukraine near Mariupol,48 and a geographical valuation makes it clear 
that it is possible that these forces will attempt to create a land 
connection from Russia proper to occupied Crimea. 

In August 2014, NATO estimated that approximately 1,000 
members of the Russian armed forces were involved in the fighting in 
Ukraine.  The events in Ukraine can be seen as a form of imperialist 
politics that aims at regaining some of the ground lost by Russia since 
the end of the Cold War.  It is important to keep in mind that the 
Russian sphere of influence has shrunk dramatically in the last quarter 
of a century.  In 1989, Russian forces were standing in East Germany.  
Today, many former Warsaw Pact countries are members of NATO 
and the EU.  Therefore, some consider the efforts by the current 
Russian government to be a form of pushback against the West after 
having lost the Cold War.  In some respects, however, Russia has 
joined the rest of Europe.  Russia is a European nation and, like almost 
all European countries (notable exceptions are Belarus, Kosovo,49 
Kazakhstan50), has become a member of the Council of Europe51 
(COE)52 and ratified the European Convention on Human Rights 

 
 48. Alexey Eremenko, As Rebels Advance, Russia Is Accused of Sending Troops to 

Ukraine, THE MOSCOW TIMES, (Aug. 28, 2014), 
http://www.themoscowtimes.com/news/article/as-rebels-advance-russia-is-accused-of-
sending-troops-to-ukraine/506080.html. 

 49. Kosovo’s Path to the Council of Europe: Identifying Procedures, GROUP FOR LEGAL & 
POL. STUD. (Sept. 2013), http://legalpoliticalstudies.org/2013/09/kosovos-path-to-the-
council-of-europe-identifying-procedures-obstacles-and-solutions-for-membership-2/. 

 50. Hasan Kanbolat, Kazakhstan wants to take its place in Europe, TODAYS ZAMAN 
(Feb. 17, 2009), http://www.todayszaman.com/columnists/hasan-kanbolat_167154-
kazakhstan-wants-to-take-its-place-in-europe.html. 

 51. MICHAEL HASS, INTERNATIONAL HUMAN RIGHTS- A COMPREHENSIVE INTRODUCTION 
274-275 (Routledge 2008) (On the Council of Europe). 

 52. The Vatican State is not a member of the Council of Europe either but it has to be kept 
in mind that the Vatican state is a relatively new legal entity and that the Catholic 
Church has traditionally been represented on the international stage by the Holy See. 
While the Vatican State is a party to technical treaties concerning e.g. 
Telecommunication or Postal Services, foreign affairs and human rights issues are 
dealt with by the Holy See. While it is prevented from being a party to many 
international treaties which are only open to states, the Holy See enjoys observer status 
at many international organizations, including the Council of Europe. By seeking 
observer status, the Holy See can express its support for the efforts of an organization, 
even if is is unable to join. This, too, can be said for the Council of Europe¶s work, in 
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(ECHR).53  The European system of human rights protection54 has long 
served to protect human rights by giving victims a place in 
international law, but also allows states to invoke human rights vis-à-
vis other states who have ratified the Convention.55 

 

,,� 7+(�&$6(�2)�8.5$,1(�9��5866,$�%()25(�
7+(�(8523($1�&2857�2)�+80$1�5,*+76�

A. Application 
 

On March 13, 2014, Ukraine brought a case against Russia before 
the European Court of Human Rights (ECtHR).56  The legal basis for 
this inter-state case is Article 33 ECHR, to which both Ukraine and 
Russia are parties.57  The relevant provision reads as follows: 

Any High Contracting Party may refer to the Court any alleged 
breach of the provisions of the Convention and the Protocols thereto 
by another High Contracting Party.58 

The ECtHR, which is based in Strasbourg, France, is still dealing 
with the case, and at the time of writing no decision has been made on 
the material questions of the case.  However, on the day of the 
application, the Court issued interim measures.59 

 

particular in the fields of peaceful coexistence and cooperation in Europe as well as the 

protection of human rights.   

 53. Press Country Profile: Russia, EUR. CT. H.R., 

http://www.echr.coe.int/Documents/CP_Russia_ENG.pdf (last updated Oct. 2014). 

 54. For an overview over the European human rights system, see Rhona K.M. Smith, 

TEXTBOOK ON INTERNATIONAL HUMAN RIGHTS 96 et seq. (2014). 

 55. Id. 
 56. Ukraine v. Russia, App. No. 20158/14, EUR. CT. H.R., HUDOC (Mar. 13, 2014), 

http://www.echr.coe.int. 

 57. Council of Europe, EUR. CONV. FOR THE PROTECTION OF HUMAN RIGHTS AND 

FUNDAMENTAL FREEDOMS, as amended by Protocols Nos. 11 and 14, Nov. 4, 1950, art. 

33. 

 58. Id. 
 59. Press Release, Registrar of the Court, EUR. CT. H.R., Interim Measures Granted in 

Inter-State Case Brought by Ukraine Against Russia (Mar. 13, 2014), 

http://hudoc.echr.coe.int/webservices/content/pdf/003-4699472-5703982. 
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B. Rights concerned 
The application only relates to the situation in Crimea.  Because 

the application by Ukraine remains secret for the duration of the 

SURFHHGLQJV��WKH�H[DFW�GHWDLOV�RI�8NUDLQH¶V�FODLPs are unknown.  There 

DUH�VWLOO� VRPH�RSHQ�TXHVWLRQV�VXUURXQGLQJ� WKH�FDVH�� �$W� WKLV� WLPH�³LW�
cannot be determined on which specific criteria the court based its 

imposition of interim measures.  [I]nterim measures are not published 

with official court reasonV� >DQG@� WKH� 8NUDLQLDQ� *RYHUQPHQW¶V�
application entered under Article 33 of the ECHR is not yet accessible, 

UHQGHULQJ�LW�KDUG�WR�JLYH�D�SURJQRVLV�UHJDUGLQJ�LWV�FKDQFH�RI�VXFFHVV�´60  

$OVR��³WKH�TXHVWLRQ�>KDV�EHHQ�UDLVHG@�ZKHWKHU�WKLV�PLJKW�EH�D�FDVH�RI�
³OHJDO� IRUXP� VKRSSLQJ´� DQG� LI� WKH� >,QWHUQDWLRQDO� &RXUW� RI� -XVWLFH@�
PLJKW�QRW�KDYH�EHHQ´61 a more appropriate forum for what is essentially 

an international conflict, which now has taken on a military dimension. 

It appears likely that the case will show parallels to that of Georgia 
v. Russia (II).62  This case is not to be confused with Georgia v. Russia 
(I),63 which was brought before the ECtHR in 2007 and decided in the 

summer of 2014, and which dealt with the expulsion of Georgian 

citizens from Russia.64  Georgia v. Russia (II), on the other hand, deals 

ZLWK� HYHQWV� LQ� WKH� FRQWH[W� RI� 5XVVLD¶V� ����� ZDU� DJDLQVW� *HRUJLD65 

which led to the creation of two self-proclaimed but hardly recognized 

would-EH�µVWDWHV�¶�6RXWK�2VVHWLD�DQG�$ENKD]LD���7KLV�LV�D�UHPLQGHU�WKDW�
5XVVLD¶s tactics of astro-turf-separatism is hardly new. 

 

 60. Frederike Kollmer, In the interim in Strasbourg re: the crisis in Crimea, in: 

CAMBRIDGE JOURNAL OF INTERNATIONAL AND COMPARATIVE LAW (2014), 

http://cjicl.org.uk/2014/03/27/interim-strasbourg-re-crisis-crimea/. 

 61. Id. 
 62. See Philip Leach, Ukraine, Russia and Crimea in the European Court of Human 

Rights, EJIL TALK! (Mar.  19, 2014), http://www.ejiltalk.org/ukraine-russia-and-

crimea-in-the-european-court-of-human-rights/. 

 63. Georgia v. Russia (I), App. No. 13255/07, EUR. CT. H.R. (June 30, 2009), 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-145546. 

 64. Press Release, EUR. CT. H.R., Russia’s Policy in 2006 of Arresting, Detaining, and 
Expelling Large Numbers of Georgian Nationals Violated the Convention (July 3, 

2014), http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-4811514-

5865358.  

 65. Georgia v. Russia (II), App. No. 38263/08, EUR. CT. H.R. (Dec. 13, 2011), 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-108097. 
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The inter-state case of Georgia v. Russia (II), which was held to 
be admissible in 2011 and is still pending before the Court,66 has visible 
SDUDOOHOV�WR�WKH�RQJRLQJ�FRQIOLFW���*HRUJLD�FODLPHG�³WKDW��LQ�WKH�course 
of indiscriminate and disproportionate attacks by Russian forces and/
or by the separatist forces under their control, hundreds of civilians 
were injured, killed, detained or went missing, thousands of civilians 
had their property and homes destroyed and over 300,000 people were 
IRUFHG�WR´67 flee.  At the time of writing, the number of refugees in the 
Ukraine crisis, according to estimates by Russian authorities and the 
UN High Commissioner for Refugees (UNHCR), is more than one 
million, most of whom have fled to Russia.68  In Georgia v. Russia (II), 
Russia claimed that it did not have jurisdiction over the combat area69 
and doubted the applicability of the ECHR to armed conflict.70 

,Q�DGGLWLRQ�WR�WKH�H[DPSOHV�RI�YLRODWLRQV�RI�*HRUJLD¶V�WHUULWRULDO�
integrLW\�DV�ZHOO�DV�WKH�µUHSXEOLFV¶�LQ�&ULPHD��LQFOXGLQJ�6HYDVWRSRO���
Donetsk and Luhansk, the case of Transnistria comes to mind.  The 
latter is a strip of land east of the Dniester river in Moldova, which 
declared its independence shortly after the fall of the Soviet Union.  To 
WKLV� GD\�� 5XVVLDQ� ³SHDFHNHHSHUV´� RSHUDWH� LQ� 7UDQVQLVWULD�� DQG� LW� LV�
claimed that many among the local population (as in South Ossetia, 
Abkhazia, Donetsk and Luhansk) within the disputed territory wish to 
become part of the Russian Federation.  Should Russian forces conquer 
the south of Ukraine, this territory would border Transnistria, 
suggesting a wider Russian claim. 

The referendum, which from a Russian perspective paved the way 
for the breaking away of Crimea and Sevastopol from Ukraine, has 
already been viewed as illegal.71  Despite the illegality of conquest by 
force,72 the Russian Federation has been in de facto control of Crimea 
and Sevastopol since March.  While an occupied state remains 
responsible under the ECHR for human rights violations across its 

 

 66. Id., ¶ 20.  
 67. Georgia v. Russia, supra note 65. 
 68. Number of displaced inside Ukraine more than doubles since early August to 260,000, 

UNHCR (Sept. 2, 2014), http://www.unhcr.org/540590ae9.html. 
 69. Leach, supra note 62. 
 70. Leach, supra note 62. 
 71. Brilmayer, supra note 1. 
 72. Brilmayer, supra note 1. 
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territory,73 it will be shown that Russia has jurisdiction over Crimea 

and Sevastopol within the meaning of Article 1 ECHR.74  Jurisdiction 
in this sense of the term, however, does not give Russia any legal title 

WR�WKLV�WHUULWRU\�EXW�FDQ�RQO\�WULJJHU�5XVVLD¶V�UHVSRQVLELOLW\�XQGHU�WKH�
ECHR.75 

C. Decision of 13 March 2014 
 

On the same day that Ukraine brought the case to the European 

Court of Human Rights, the ECtHR granted the applicant interim relief 
DQG�RUGHUHG�ERWK�6WDWH�SDUWLHV�³WR�UHIUDLQ�IURP�WDNLQJ�DQ\�PHDVXUHV��LQ�
particular military actions, which might entail breaches of the 

Convention rights of the civilian population, including putting their life 
and health at risk, and to comply with their engagements under the 

Convention, notably in respect of Articles 2 (right to life) and 3 

�SURKLELWLRQ�RI�LQKXPDQ�RU�GHJUDGLQJ�WUHDWPHQW��´76 
The case raises three issues which need to be dealt with in more 

detail: 1) how do inter-state cases before the ECtHR work and which 

effect can they have;77 2) how is interim relief granted and 
implemented in proceedings before the ECtHR, and can notions on 

interim relief in Article 43 cases be transferred to interim relief issues 

in Article 33 cases;78 and 3) which state is actually responsible for 
human rights violations in Crimea and Sevastopol?79 

 

 

 73. Noam Lubell, Human Rights Obligations in Military Occupation, 94 INT¶L REV. OF 

THE RED CROSS 317, 333-34(2012), 

http://www.icrc.org/eng/assets/files/review/2012/irrc-885-lubell.pdf. 

 74. Council of Europe, EUR. CONV. FOR THE PROTECTION OF HUMAN RIGHTS AND 

FUNDAMENTAL FREEDOMS, as amended by Protocols Nos. 11 and 14, Nov. 4, 1950, art. 

1. 

 75. See generally id. 
 76. Id. at art. 2. 

 77. Ukraine v. Russia, App. No. 20958/14, 073, EUR. CT. H.R. (2014). 

 78. See id. 
 79. See id. 
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The individual complaint procedure under Article 34 is the feature 
of the ECHR ZKLFK�SURYLGHV�D�UHDO�³>Q@RYHOW\´80 in that it had not been 
possible before for individuals to sue states on an international level.81  
Today, individuals are significantly more important for international 
law than they used to be in classical, Westphalian, international law.82  
The procedure under Article 34 remains the crowning achievement of 
this development.83  The inter-state procedure under Article 3384 on the 
other hand, is a reminder that the ECHR, despite its nature as a self-
contained legal regime, which has taken international law to an entirely 
new level, remains an international treaty between states. 

Just as the states are the primary focus for the application of the 
Convention and therefore have the primary responsibility for 
compliance, the procedure under Article 33 ECHR is a reminder of the 
VWDWHV¶�UHVSRQVLELOLWLHV�85  By virtue of Article 33, not only the European 
Court of Human Rights, but all states which are parties to the 
&RQYHQWLRQ� KDYH� D� ³JXDUGLDQ� IXQFWLRQ´86 with regard to the ECHR.  
However, states are usually reluctant to sacrifice good political 
relations for the purposes of human rights.  Therefore, the inter-state 
SURFHGXUH�XQGHU�$UW�����³KDV�JHQHUDOO\�EHHQ�XVHG�YHU\�VSDULQJO\�´87  
States which have ratified the ECHR have resorted to this instrument 
only in rare and very serious cases.  Examples of such cases include 

 

 80. Stefan Kirchner, The Pre-Natal Personal Scope of Article 2 Section1 Sentence 1 of the 
Eur. Convention on Human Rights, 6 LAW AND FORENSIC SCI. 94, 94 (2012). 

 81. Alastair Mowbray, The European Convention, in INTERNATIONAL HUMAN RIGHTS 

LAW- SIX DECADES AFTER THE UDHR AND BEYOND  271, 288 (Mashood A. Baderin & 
Manisuli Ssenyojo, eds., 2010). 

 82. Christopher C. Joyner, INTERNATIONAL LAW IN THE 21ST CENTURY ± RULES FOR 

GLOBAL GOVERNANCE 62 (2005). 
 83. ECHR, supra note 74 at art. 34 
 84. See HENRY J. STEINER, PHILIP ALSTON & RYAN GOLDMAN, INTERNATIONAL HUMAN 

RIGHTS IN CONTEXT 947-63 (3rd ed. 2008) (providing an overview on all the case law 
on Article 33 ECHR cases). 

 85. Council of Europe, supra note 74 at art. 34 
 86. CHRISTOPH GRABENWARTER, EUROPEAN CONVENTION ON HUMAN RIGHTS ± 

COMMENTARY 8 (2014). 
 87. Ukraine v. Russia, App. No. 20958/14, 073, EUR. CT. H.R. (2014). 
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the so called Greek Case88 during military rule, and mainly (but not 
necessarily),89 those cases which involve violations of the human rights 
of their own nationals by another state,90 such as in the case of 
Denmark v. Turkey91 and Georgia v. Russia (I).92 

The European Court of Human Rights is also no stranger to armed 
conflicts, having ruled on the use of force with regard to military 
operations in the former Yugoslavia,93 Chechnya,94 Turkey95 and Iraq.96  
International Humanitarian Law and the ECHR are not mutually 
exclusive,97 and the ECHR is also applicable in wartime, as evidenced 
by the existence of rules in the Convention, which provide for the 
possibility of derogations in wartime and similar situations.98  Indeed, 
the European Court of Human Rights has already dealt with the 
aftermath of armed conflicts, such as the invasion and continuing 
occupation of a part of Cyprus by Turkey,99 RU� 5XVVLD¶V� ����� ZDU�
against Georgia.100  The case brought before the Court by Ukraine only 
refers to the situation in Crimea. 

 

 

 88. Denmark, Sweden, Netherlands v. Greece, App. No. 3321/67, 3322/67, 3323/67, 
3344/67 Eur. Comm¶n on H.R. (³The Greek Case,´ 1969 Y.B. Eur. Conv. on H.R. 
XII).  

 89. Cf. GRABENWARTER, supra note 86 at 48. 
 90. Cf. GRABENWARTER, supra note 86 at 48. 
 91. Cf. GRABENWARTER, supra note 86 at 48. 
 92. Leach, supra note 62. 
 93. Bankovic et. al. v. Belgium et. al., App. No. 52207/99, EUR. CT. H.R. (2001). 
 94. Isayeva v. Russia, App. No. 57950/00, EUR. CT. H.R. (2005). 
 95. Mentes et. al v. Turkey, App. No. 58/1996/667/867, EUR. CT. H.R. (1997). 
 96. Hassan v. United Kingdom, App. No. 29750/09, Information Note on the Court¶s case-

law No. 164, 164 EUR. CT. H.R. (1997), 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=002-7571. 

 97. UN Human Rights Committee, GENERAL COMMENT NO. 31, ¶ 11. U.N. Doc. 
CCPR/C/21/Rev.1/Add/13 (May 26, 2004), http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G04/419/56/PDF/G0441956.pdf?OpenElement.  

 98. Stefan Kirchner, Human Rights Guarantees during States of Emergency: The 
European Convention on Human Rights, 3 BALTIC J. OF LAW AND POL. 2, 1 et seq. 
(2010). 

 99. Frank Hoffmeister, Case note: Cyprus v. Turkey, 96 A.J.I.L. 445 et seq. (2002). 
 100. Leach, supra note 62. 
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Normally the European Court of Human Rights takes years to 
conclude a case.  This comes as no surprise because the forty-seven 
judges are inundated with cases, and despite efforts to make it more 
difficult to bring a case before the court with tightened admissibility 
requirements, the Court still has a large backlog.  Sometimes, though, 
a case brought before the Court requires an immediate response.  The 
European Convention on Human Rights does not provide for such a 
possibility.102  The Court has created procedural rules, the Rules of 
Court (RoC).103  Rule 39 of the Rules of Court allows the Court to act 
quickly,104  DQG�WR�³indicate that a measure be taken in the interests of 
WKH� SDUWLHV� RU� WKH� SURSHU� FRQGXFW� RI� SURFHHGLQJV�´105  Usually, this 
means protecting the applicant against impending state measures, 
which could impact his or her rights to an extent that the exercise of 
the human rights in question becomes difficult or impossible, or could 
cause damage to the applicant during the course of the proceedings. 

Typically, the applicant will be in a much weaker position than 
the state, and while the Court will remain neutral towards the parties, 
the structure of ECHR cases will often require the Court to stop the 
state from behaving in a certain way, although interim measures can 
be imposed on the applicant as well.106  In the following, we will first 
look at interim measures in cases of individual applications under 
Article 34, of which there are far more than in Article 33 cases, before 

 

 101. See generally R. St. J. MacDonald, Interim Measures in International Law with 
Special Reference to the European System for the Protection of Human Rights, 52 
ZEITSCHRIFT FÜR AUSLÄNDISCHES ÖFFENTLICHES RECHT UND VÖLKERRECHT 

[HEIDELBERG J. OF INT¶L LAW] 703 (1992) (Ger.). 
 102. See generally, Council of Europe, supra note 74. 
 103. EUR. CT. H.R., RULES OF COURT (July 1, 2014), 

http://www.echr.coe.int/Documents/Rules_Court_ENG.pdf. 
 104. Id. at Rule 39. 
 105. KAREN REID, A PRACTITIONER¶S GUIDE TO THE EUROPEAN CONVENTION ON HUMAN 

RIGHTS 9 (2007); EUR. CT. H.R., supra note 103 at Rule 39. 
 106. KAREN REID, supra note 105 at 21. 
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dealing with the question of the transferability of notions developed by 

the Court in individual complaints to inter-state cases.107 

In Article 34 cases, the respondent state is considered to have 

violated the right to individual petition, which is inherent in Article 34, 

if it fails to comply with interim measures.108  While interim measures 

are not included in the Convention, Rule 39 RoC is used to interpret 

Article 34.  Because the Convention is based on the idea of effective 

protection of human rights,109 the possibility to bring a case before the 

Court under Article 34 is not just the result of a procedural rule, but 

actually a right under the Convention, and compliance with Article 34 

requires states to take measures aimed at safeguarding the human 

rights in relation to which a complaint has been lodged under Article 

34.  This necessarily includes compliance with interim measures 

ordered by the court. 

In order to enforce judgments, the European human rights system 

UHOLHV�RQ�WKH�&RXQFLO�RI�(XURSH¶V�&RXQFLO�RI�0LQLVWHUV�110  As far as 

FRPSOLDQFH�ZLWK�LQWHULP�PHDVXUHV�LV�FRQFHUQHG�³WKH�&RXUW�>� . .] relies 

on the good will and co-RSHUDWLRQ� RI� WKH� &RQWUDFWLQJ� 6WDWHV�´111  

Therefore the Court will only take interim measures if there is a 

³SUHVVLQJ�UHDVRQ´112 to take urgent action in order to safeguard human 

ULJKWV��³LW�LV�RQO\�LQ�FDVHV�RI�H[WUHPH�XUJHQF\�WKDW�LQWHULP�PHDVXUHV�DUH�
indicated: the fact must prima facie point [to] a violation of the 

Convention, and the omission to take the proposed measures must 

result or threaten to result in irreparable injury to certain vital interests 

RI�WKH�SDUWLHV�RU�WR�WKH�SURJUHVV�RI�WKH�H[DPLQDWLRQ�´113  To highlight 

 

 107. Council of Europe, supra note 74 at art. 34. 

 108. Mamatkulov and Askarov v. Turkey, App. No. 46827/99, 46951/99, EUR. CT. H.R. 

(2005); Council of Europe, supra note 74 at art. 34; REID, supra note 105 at 19. 

 109. Mamatkulov and Askarov v. Turkey, App. No. 46827/99, 46951/99, EUR. CT. H.R., 

(2005). 

 110. Supervision of the Execution of Judgments and Decisions of the European Court of 
Human Rights, COUNCIL OF EUROPE, 

http://www.coe.int/t/dghl/monitoring/execution/Presentation/Pres_Exec_en.asp. 

 111. Mamatkulov and Askarov v. Turkey, App. No. 46827/99, 46951/99, EUR. CT. H.R., 

(2005); REID, supra note 105, at 19. 

 112. Mamatkulov and Askarov v. Turkey, App. No. 46827/99, 46951/99, EUR. CT. H.R., 

(2005); REID, supra note 105, at 19. 

 113. PIETER VAN DIJK ET AL., THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON 

HUMAN RIGHTS 119 (Leo Zwaak ed., 4th ed. 2006).  
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how restrictively the Court has used Rule 39 RoC, it is noteworthy that 
not even detention issues are thought to normally require such 
measures.114 

If interim measures are ordered, the respondent government is 
informed at once and the case is fast-WUDFNHG�³IRU�UHYLHZ�DW�DQ�HDUO\�
opportunity. If the request is refused, the case may nonetheless proceed 
for examination on admissibility and PHULWV�LQ�WKH�QRUPDO�PDQQHU�´115  
The review is necessary because the application of Rule 39 RoC 
requires a risk to human rights.116  If that risk no longer exists, the 
interim measures will not be continued, as the reason for the 
application no longer exists.117  ³7KH� &RXUW¶V� FRPSHWHQFH� WR� LVVXH�
interim measures is not granted by the ECHR itself, but governed by 
Rule 39 of the Rules of Court, which the High Contracting Parties do 
not submit themselves to, but which are adopted by the Court itself in 
accordance wLWK�$UWLFOH����OLWHUDO�³G´�RI�WKH�(&+5�´118 

7KH�5XOHV�RI�&RXUW�ZHUH�QRW�DJUHHG�XSRQ�E\�WKH�VWDWHV¶�SDUWLHV�WR�
the ECHR directly, but were created by the ECtHR on the behalf of the 
(&+5�DQG�WKHUHIRUH�DUH�FRQVLGHUHG�WR�EH�³GHULYHG�FRQVHQVXDO�ODZ� . . 
[T]he ECHR initially negated a binding effect of interim measures 
HYHQ� DIWHU� 3URWRFRO� QR�� ��� FDPH� LQWR� HIIHFW�´119  In Cruz Varas v. 
Sweden120 WKH�(&W+5�³KDG�WR�GHFLGH�RQ�WKH�DUJXPHQW�WKDW�WKH�IDLOXUH�
WR� FRPSO\�ZLWK� WKH�&RPPLVVLRQ¶V� LQGLFDWLRQ� RI� DQ� LQWHULP�PHDVXUH�
amoXQWHG�WR�D�YLRODWLRQ�RI�6ZHGHQ¶V�REOLJDWLRQ�XQGHU�$UWLFOH�����WKH�
present Article 34) not to hinder the effective exercise of the right of 
LQGLYLGXDO�SHWLWLRQ�´121  It held that this was not the case,122 but that the 
&RXUW�KDG�WR�UHO\�RQ�WKH�³JRRG�IDLWK�FR-opeUDWLRQ´123 of states.  This 
view, however, was not to last. 

 
 114. REID, supra note 105, at 20. 
 115. See EUR. CT. H.R., supra note 103.  
 116.  EUR. CT. H.R., supra note 103 at Rule 39. 
 117. REID, supra note 105, at 21. 
 118. Kollmer, supra note 60. 
 119. Kollmer, supra note 60.  
 120. Cruz Varas et.al. v. Sweden, App. No. 15576/89, EUR. CT. H.R. (1991).  
 121. VAN DIJK ET AL., supra note 113, at 110. 
 122. Cruz Varas v. Sweden, supra note 120, ¶ 94-105. 
 123. VAN DIJK ET AL., supra note 113, at 110. 
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In Mamatkulov and Adburasulovic v. Turkey124 as well as in the 
first Öcalan case, Öcalan v. Turkey,125 the Court decided that interim 
measures under Rule 39 RoC are indeed legally binding.126  Non-
compliaQFH�ZLWK� DQ� LQWHULP�PHDVXUH� ³FDQ� OHDG� WR� D�YLRODWLRQ�RI� WKH�
right of individual application (under Article 34 ECHR), at least if the 
contested act . . . has effected the core of the right of individual 
DSSOLFDWLRQ�¶¶127  Since Mamatkulov and Askarov v. Turkey the ECtHR 
considers them to be binding.128  7KH�(&W+5�KDV� ³>I@ROORZ>HG@� WKH�
³WUHQG´�VHW�E\�WKH�,&-�LQ�WKH�/D*UDQG�FDVH�´129 but then went far beyond 
it by expanding the definition of what is required by states in order to 
avoid running afoul of the Convention.  In the case of Olaechea 
Cahuas v. Spain, the court ruled that: 

[N]on-compliance with the interim measures per se would result 
in a breach of the Convention. It assumed this to be the case, regardless 
of the fact that non-compliance with an interim measure did not lead, 
post facto, to an infringement of the right to application in accordance 
with Article 34 of the ECHR. The Court confirmed this assumption in 
the case of Mostafa et al. v. Turkey. Thereby it elevates ± and this is 
quite remarkable ± a simple regulatory rule to the status of a 
Convention right, by linking Rule 39 of the Rules of Court, directly to 
$UWLFOH����RI� WKH�(&+5��7KH�FRXUW¶V�DUJXPHQW�KHUH�DJDLQ� LV�RQH�RI�
efficiency.130 

At the end of the day, states are more likely than not to comply 
with interim measures imposed by the ECtHR.131  The rules on interim 
measures apply equally if the application is lodged under Article 34 or 
under Article 33 of the ECHR.132 
 

 

 124. Mamatkulov and Askarov v. Turkey, App. No. 46827/99, 46951/99, EUR. CT. H.R. 
(2005). 

 125. Öcalan v. Turkey, App. No. 46221/99, EUR. CT. H.R. (2005). 
 126. Mamatkulov and Askarov v. Turkey, App. No. 46827/99, 46951/99 ¶ 129, EUR. CT. 

H.R. (2005).; Öcalan v.  Turkey, App. No. 46221/99 ¶ 170, EUR. CT. H.R. (2005). 
 127. VAN DIJK ET AL., supra note 113, at 110. 
 128. Kollmer, supra note 60.   
 129. Kollmer, supra note 60.   
 130. Kollmer, supra note 60; citing Olaechea Cahuas v. Spain, App. No. 24668/03, EUR. 

CT. H.R. (2006); Mostafa et. al. v. Turkey, App. No. 16348/05 EUR. CT. H.R. (2008).  
 131. VAN DIJK ET AL., supra note 113, at 113. 
 132. Kollmer, supra note 60.   
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7KH� &RXUW¶V� GHFLVLRQ� RQ� interim relief does not answer the 

question of whether Russia will be held accountable for human rights 

violations happening in Ukraine.  As a general rule, a state is 

responsible for human rights violations in its territory.  The annexation 

of Crimea and Sevastopol by the Russian Federation was illegal under 

LQWHUQDWLRQDO�ODZ���<HW��QHLWKHU�IURP�5XVVLD¶V�FODLP�WR�WKHVH�WHUULWRULHV�
nor from the illegality of the annexation can we draw any final 

FRQFOXVLRQV� ZLWK� UHJDUG� WR� 5XVVLD¶V� UHVSRQVLELOLW\� FRQFHUQLQJ� Whe 

Crimean peninsula.  The decisive question is if Russia has jurisdiction 

within the meaning of Art. 1 ECHR, which requires that the state in 

TXHVWLRQ� ³DFWXDOO\� H[HUFLVHV� HIIHFWLYH� RYHUDOO� FRQWURO� RYHU� D� FHUWDLQ�
DUHD�´133  It does not matter how this controO� LV� RUJDQL]HG�� ³>W@KLV�
control may either be exercised directly, through armed forces, [which 

might very well be the case by now] or through a subordinate local 

DGPLQLVWUDWLRQ�´134 

In cases in which the area in question is part of the territory of a 

state that has also ratified ECHR, the Court is more willing to hold the 

interfering state accountable.135  The Court has held states that have 

ratified the ECHR to be responsible under the Convention for human 

rights violations abroad.  It has done so both in cases in which the 

human rights violation happened in another COE member state, and in 

FDVHV�LQ�ZKLFK�LW�GLG�QRW���³:KHUH�WKH�WHUULWRU\�RI�RQH�&RQYHQWLRQ�VWDWH�
is occupied by the armed forces of another, the occupying state should 

in principle be held accountable under the Convention for breaches of 

human rights within the occupied territory, because to hold otherwise 

would be to deprive the population of that territory of the rights and 

IUHHGRPV�WKH\�ZRXOG�KDYH�HQMR\HG�´136 

 

 133. GRABENWARTER, supra note 86, at 8. 

 134. GRABENWARTER, supra note 86, at 8; Loizidou v. Turkey, App. No. 15318/89, 

Preliminary Objections, EUR. CT. H.R. (1995). 

 135. GRABENWARTER, supra note 86, at 9. 

 136. GRABENWARTER, supra note 86, at 9; see Loizidou v. Turkey, App. No. 15318/89, 

Preliminary Objections, EUR. CT. H.R. (1995); Bankovic et .al. v. Belgium et. al., App. 

No. 52207/99, EUR. CT. H.R. (2001). 



2 INTERIM MEASURES_JIL (DO NOT DELETE) 4/15/2015  12:02 AM 

2015  Interim Measures 

55 

This kind of jurisdiction beyond a stDWH¶V�ERUGHUV�LV�QRW�WKH�RQO\�
way for Ukraine to bring Russia to court.  While the ECHR is usually 
perceived through the lens of the individual complaint procedure under 
Art. 34 ECHR, and constitutes a self-contained regime, the ECHR 
remains an international treaty.  A violation of the ECHR by any state 
is not only a violation of human rights but a violation of international 
law obligations to all other parties to the ECHR.  While inter-state 
cases are rare when compared to individual applications, inter-state 
complaints are the regular way in which the ECHR is given force as an 
international treaty (while individual applications fulfill this function 
for the ECHR as a human rights treaty.)  Inter-state cases not only serve 
the interests of states but the protection of European Human rights law.  
By bringing the Russian Federation to the European Court of Human 
Rights, Ukraine not only defended its own interests and the rights of 
its citizens and residents, but also the ECHR. 

Article 1 ECHR refers to the factual exercise of jurisdiction.137  
Under general international law, Crimea and Sevastopol are still part 
of Ukraine.  Ukraine therefore has legal title to the disputed territory 
but cannot exercise jurisdiction due to the occupation by Russia.  This 
does not mean that Ukraine does not have any responsibility with 
regard to what happens in its territory.  One way in which Ukraine can 
live up to its responsibilities under the ECHR is to demand the de facto 
power, Russia, to respect human rights.  Ukraine has done so by 
bringing the case before the European Court of Human Rights under 
Article 33.138  It would be well advised to expand the case to include 
the ongoing situation in the East and South-East of the country as well. 

Russia occupies the territory and exercises jurisdiction there even 
without having title to the territory.  From the moment Russia 
effectively controlled Crimea and Sevastopol, the Russian Federation 
had jurisdiction within the meaning of Article 1 ECHR.139  Given that 
Russian covert operatives and later overt Russian armed forces played 
a role in the breakaway of Crimea and Sevastopol, Russia exercised 
jurisdiction at least over parts of the peninsula before incorporating 
Crimea and Sevastopol into the Russian Federation.  Even if the self-
 
 137. Council of Europe, supra note 74, at art 1. 
 138. Council of Europe, supra note 74, at art 33. 
 139. Council of Europe, supra note 74, at art 1. 
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declared Republic of Crimea were a state (which it is not due to the 
collective non-recognition by the international community),140 though 
it is not a party to the ECHR, the Convention would still have a residual 
effect.141 

In the conflict with Ukraine, Russia has claimed a need to deploy 
forces across the border in order to protect Russian-speaking persons 
who live in Ukraine,142 essentially considering them to be ethnic 
Russians.  While the protection of nationals abroad has long been a 
sensitive topic in international relations,143 5XVVLD¶V� FODLP� VHHPV� WR�
extend to persons of Russian ethnicity who are not necessarily citizens 
of the Russian Federation.  This claim is not only troubling for states 
with large Russian speaking populations, such as Latvia,144 
Kazakhstan,145 or Estonia,146 but is also a departure from international 
law in this regard.  It cannot be ruled out, however, that Russia gives 
citizenship of the Russian Federation to ethnic Russians who live 
abroad, thereby instantaneously creating a link between the Russian 
state and foreign residents.147  :KLOH� &ULPHD¶V� GHFODUDWLRQ� RI�
 

 140. See JOHN DUGARD, INTERNATIONAL LAW A SOUTH AFRICAN PERSPECTIVE 96, 97 (Juta 
& Co, Ltd , 4th ed. 2011); JOHN DUGARD, RECOGNITION AND THE UNITED NATIONS 11 
(Grotius Publications Ltd., 1987). 

 141. GRABENWARTER, supra note 86. 
 142. Putin: Russian Citizens, Troops Threatened in Ukraine, Need Armed Forces’ 

Protection, RT ONLINE (Mar. 1, 2014), http://rt.com/news/russia-troops-ukraine-
possible-359/. 

 143. Sina Etezazian, Ukraine Insta-Symposium: The Crisis in Crimea – The Protection of 
Nationals Abroad and the Legality of Ukraine’s Possible Use of Force in Self-Defense, 
OPINION JURIS BLOG (Mar. 9, 2014, 9:30 AM), 
http://opiniojuris.org/2014/03/09/ukraine-insta-symposium-crisis-crimea-protection-
nationals-abroad-legality-ukraines-possible-use-force-self-defense/. 

 144. Ian Traynor, Kazakhstan is Latest Russian Neighbour to Feel Putin’s Chilly 
Nationalist Rhetoric, THE GUARDIAN (Sept. 1, 2014), 
http://www.theguardian.com/world/2014/sep/01/kazakhstan-russian-neighbour-putin-
chilly-nationalist-rhetoric. 

 145. Id. 
 146. Id. 
 147. This occurred in the Georgian breakaway provinces of Abkhazia and South Ossetia in 

2008. Vincent M. Artman, Annexation by Passport, AL-JAZEERA AMERICA (Mar. 14, 
2012), http://america.aljazeera.com/opinions/2014/3/ukraine-russia-
crimeapassportizationcitizenship.html; Kristopher Natoli, Weaponizing Nationality: 
An Analysis of Russia’s Passport Policy in Georgia, 28 B.U. INT¶L L.J.  389 (2010), 
http://america.aljazeera.com/opinions/2014/3/ukraine-russia-
crimeapassportizationcitizenship.html. 
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LQGHSHQGHQFH�� DQG� FRQVHTXHQWO\� 5XVVLD¶V� DQQH[DWLRQ� RI� &ULPHD�� LV�
incompatible with international law, the Russian government also 

claimed that there was a need to intervene in Crimea in order to protect 

the ethnic Russians who are living there.
148

  This makes it necessary to 

understand how international law in general addresses the protection 

RI�D�VWDWH¶V�RZQ�QDWLRQDOV�ZKR�OLYH�DEURDG� 
In general, states have a right to protect their nationals abroad.  

Usually this happens through normal diplomatic and consular 

channels.  In extreme cases, states may use a limited amount of force 

to protect nationals abroad, for example by deploying military assets 

to evacuate nationals from crisis areas.  This right is of course restricted 

to nationals and, in exceptional cases, nationals of other states, if said 

third states have consented to such an action.
149

  While the target 

country will usually be asked for its consent, this will not always be 

possible, and in urgent cases the rescuing state will be able to invoke 

the doctrine of necessity for this purpose.
150

  These rescue operations 

in extreme circumstances are considered legal under customary 

international law, in particular because they do not amount to an illegal 

armed attack against the country concerned. 

In the case of Crimea, there was no concrete danger to Russians 

in Crimea, only an abstract possibility that the new leadership in Kyiv 

might not be as positively positioned towards ethnic Russians as the 

last government.  Specific human rights violations by the new 

government against ethnic Russians have not been made public.  

Therefore, there was no need for Russian military intervention, let 

alone one of such wide scope as to take over Crimea ± not to mention 

the later annexation of the peninsula.  Russia may claim that the 

persons in question were ethnic Russians, and indeed, Russia had 

already been handing out passports to inhabitants of the Crimea 

peninsula prior to the annexation.
151

  This mirrors Russia¶V�EHKDYLRU�LQ�
the Georgian breakaway provinces of Abkhazia and South Ossetia in 

 

 148. Traynor, supra note 144. 

 149. Etezazian, supra note 143. 

 150. Etezazian, supra note 143. 
 151. Russia Issuing Passports in Crimea; Ukraine Introducing Visas for Russians, RFE/RL 

(Mar. 19, 2014), http://www.rferl.org/content/ukraine-crimea-russia-

passports/25303107.html. 
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2008.152  While doing so might not be illegal per se, Russia would have 
to comply with the test laid down in Nottebohm,153 which requires a 
genuine link between the state and the individual.154 

Ethnicity could be sufficient to establish such a link.  Even if we 
assume that ethnic Russians or a number of Russian citizens had been 
at risk, this would not have justified the outright annexation of Crimea.  
At most, Russia would have been allowed to take measures to protect 
her citizens.  As not even the Quebéc155 requirements for independence 
were met, the annexation was incompatible with international law as 
well.  By annexing Crimea and Sevastopol, Russia has also violated 
8NUDLQH¶V� WHUULtorial integrity.  The intervention by the Russian 
Federation is incompatible with international law and cannot be 
justified by recourse to the notion of the protection of citizens who 
reside abroad.  From the perspective of Article 1, however, it appears 
clear that Russia exercises jurisdiction in Crimea and Sevastopol and 
has every intention to do so in the future.156 

 

9,� 287/22.�
 

At the time of writing in late August 2014, the case between 
Ukraine and the Russian Federation is still pending before the 
European Court of Human Rights and the situation continues to 
develop, in particular in the Eastern and Southeastern parts of Ukraine 
where fighting has become significantly more intense during the final 
week of August.157  The documents submitted by the parties will only 
be made public after the conclusion of the case by the Court.  Until 
then, press releases by the European Court of Human Rights will form 

 

 152. Artman, supra note 147; Natoli, supra note 147. 
 153. ALFRED M. BOLL, MULTIPLE NATIONALITY AND INTERNATIONAL LAW 110 (Koninklijke 

Brill NV, 2007).  
 154. Affaire Notteboohm (Liechtenstein v. Guatemala), Phase Sécondaire, 1955 I.C.J. 22 

(Apr. 6, 2014), http://www.icj-cij.org/docket/files/18/2674.pdf. 
 155. Reference re Secession of Quebec, [1998] 2 S.C.R 217, ¶ 131 (Can.), available at 

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1643/index.do. 
 156. Council of Europe, supra note 74, at art. 1. 
 157. Ukraine v. Russian Federation, App. no. 20958/14, EUR. CT. H.R. (Mar. 13 2014), 

http://www.echr.coe.int. 
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the most reliable official source of information on this case.  However, 
it is possible to put this case into perspective against the background 
of both the European Convention on Human Rights and earlier inter-
state cases brought against Russia before the European Court of 
Human Rights. 

In December 2014, Ukraine decided to end its non-aligned status 
and it is now pursuing NATO membership158 but while membership in 
the Western alliance remains unlikely in light of the ongoing dispute 
with Russia, Ukraine might be well advised to follow the Finnish 
example and serve as a neutral state and a gateway between Western 
Europe and Russia, 159  albeit with close ties to the West (Finland is a 
member of the EU and cooperates with NATO on some security 
issues.)160  As the flame of freedom has been carried eastward in the 
20th century, it has to be the long-term goal of Europe to fully integrate 
Russia into the European family of nations.  An important step in this 
GLUHFWLRQ�KDV�EHHQ�5XVVLD¶V�UDWLILFDWLRQ�RI�WKH�(XURSHDQ�&RQYHQWLRQ�RQ�
Human Rights.161  Recent measures taken by Russian authorities to 
quell dissent and to limit peace demonstrations, as well as reports of 
human rights violations against religious minorities and journalists in 
Crimea, however, indicate that this, too, remains a significant 
challenge. 

This challenge is increased by the apparently growing focus of 
Russian authorities on self-reliance and isolation.  A Russian 
Federation which is isolated will not only be harder to integrate into 
the European legal system, but is also more likely to allow violations 
of the European Convention on Human Rights.  Such violations, 
systematic human rights violations in particular (as seen in Crimea), 
will need an effective response from other European nations, as well 
 

 158. Dmytro Vlasov, Ukraine Drops Nonaligned Status, May Seek NATO Membership, 
THE TIMES OF ISR. (Dec. 29, 2014), http://www.timesofisrael.com/ukraine-drops-
nonaligned-status-may-seek-nato-membership/#ixzz3O1t2nt3d. 

 159. René Nyberg, Finland’s Lesson for Ukraine, N. Y. TIMES, Sept. 2, 2014, 
http://www.nytimes.com/2014/09/03/opinion/finlands-lesson-for-
ukraine.html?smid=tw-share. 

 160. NATO’s relations with Finland, NATO (June 12, 
2014), http://www.nato.int/cps/bu/natohq/topics_49594.htm.  

 161. Julia Lapitskaya, ECHR, Russia, and Chechnya: Two is not Company and three is 
Definitely a Crowd, 43 N.Y.U.  J. INT¶L L. & POL. 479, 485 (2011) (noting the Russian 
Federation ratified the Convention on May 5, 1998). 
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DV� IURP� (XURSH¶V� KXPDQ� ULJKWV� LQVWLWXWLRQV�� � 7KH� LQWHULP� PHDVXUH�
issued by the European Court of Human Rights on March 13, 2014162 

is an important step in the right direction.  It remains to be seen if 

Russia will comply with this ruling. While the Court has made it clear 

that interim measures are binding,163 ³WKHUH� KDV� EHHQ� D� SHUFHSWLEOH�
increase in the rate of stateV¶�QRQ-compliance with rule 39 in recent 

\HDUV�´164 

In 1988, the year Mikhail Gorkachev argued for human rights to 

play a role in the legal system of the USSR,165 the first law school in 

the Soviet Union opened a department dedicated to human rights.166  

7RGD\¶V Russia might have abandoned communism but it can be seen 

in a tradition of Russian attempts to gain geopolitical features, or in 

other words, an empire.  During the occupation of East Germany after 

:RUOG�:DU� ,,�� WKH�6RYLHW�8QLRQ� LQVWDOOHG�µµMXGJHV¶¶�ZKR�Zere loyal 

adherents of Soviet ideology but lacked all legal training.167  It has to 

EH�IHDUHG�WKDW�5XVVLDQ¶V�SXSSHW�µVWDWHV¶�ZLOO�DFW�VLPLODUO\�LQ�WKH�SDUWV�
of Ukraine now under Russian control. 

The declaration of independence of the self-proclaimed Republic 

of Crimea was incompatible with international law,168 DV� LV�5XVVLD¶V�
continued intervention in Ukraine.  Both the European Union169 and 

the Council of Europe170 DUH�FRPPLWWHG�³WR�VHFXUH�SHDFH�DQG�SURVSHULW\�
in Europe and to achieve an ever closer union among itV�SHRSOHV�´171  

 

 162. See also Leach, supra note 62. 

 163. Mamatkulov and Askaraov v. Turkey, App. No. 46827/99, 46951/99  ¶ 4, EUR. CT. 

H.R. (2005). 

 164. Leach, supra note 62. 

 165. Lynn Hunt, INVENTING HUMAN RIGHTS ± A HISTORY 207  (2008). 

 166. Id. 
 167. Uwe Wesel, GESCHICHTE DES RECHTS ± VAN DEN FRÜHFORMEN BIS ZUR GEGENWART 

517 (2006).  

 168. Anna Stepanowa, International law and legality of secession in Crimea, CAMBRIDGE J. 

OF INT¶L AND COMP. L. BLOG (April 20, 2014), 

http://cjicl.org.uk/2014/04/20/international-law-legality-secession-crimea/. 

 169. See THE TREATY OF ROME (Mar. 25, 1957); STATUTE OF THE COUNCIL OF EUROPE  art. 

1, (May 5, 1949); Luis Barrionuevo Arévalo, ADJUDICATION OF INTERNATIONAL 

DISPUTES IN EUROPE: THE ROLE OF THE EUROPEAN COURT OF JUSTICE AND THE 

EUROPEAN COURT OF HUMAN RIGHTS 2. 

 170. Treaty of London  art. 1(a), May 5, 1949, E.T.S. No. 1. 

 171. Luis Barrionuevo Arévalo, Adjudication of International Disputes in Europe: The Role 
of the European Court of Justice and the European Court of Human Rights 2, 
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The current Russian government seems to have abandoned this ideal, 
raising the question whether Russia would comply with an eventual 
judgment by the European Court of Human Rights.  This would 
seriously undermine the position of the Court, which, so far, has 
enjoyed a very high rate of compliance with its judgments.172  The 
ongoing occupation of the Crimean peninsula shows disrespect for the 
Court, and the continued fighting in other parts of Ukraine shows a 
lack of respect for the spirit of the Convention.  While the Convention 
also applies in times of war,173 the use of force, especially against 
civilians, contradicts the goals of the Convention. 

After the end of the Cold War, the Soviet Union/ the Russian 
Federation became a much weaker state.174  It appears that the current 
Russian government seems to seek power through both direct and 
indirect armed force.  When Russia joined the Council of Europe in 
1996, and subsequently a party to the ECHR,175 5XVVLD¶V�OHJDO�V\VWHP�
did not meet the standards required by the Council of Europe.176  The 
ECHR serves not only the protection of human rights but also of 
democratic principles.177  By suing Russia in Strasbourg, Ukraine can 
also make a case for the continued preservation of democratic ideals in 
Eastern Ukraine.  Outside efforts to ensure respect for human rights in 
Crimea and the other parts of Ukraine, which are affected by the 
current conflict, should not be seen by either side as a form of 
RSSRVLWLRQ�WR�5XVVLD��EXW�DV�VXSSRUW�IRU�WKH�5XVVLDQ�SHRSOH¶V�GHPDQd 
for freedom. 

 
 

http://www.euc.illinois.edu/_includes/docs/barrionuevo_European_Courts_Article1.pd
f.  

 172. Id.  
 173. Council of Europe, supra note 74, at art. 15 (by providing specific rules for derogation 

from the Convention on wartime, it assumes the general applicability of the 
Convention in times of war).  

 174. Francis Fukuyama, STATE BUILDING ² GOVERNANCE AND WORD ORDER IN THE 
TWENTY-FIRST CENTURY 17 (2005). 

 175. COUNCIL OF EUROPE. PARLIAMENTARY ASSEMBLY ET AL., REPORT ON THE CONFORMITY 
OF THE LEGAL ORDER OF THE RUSSIAN FEDERATION WITH COUNCIL OF EUROPE 
STANDARDS, ¶ 5 (Oct. 7, 1994). 

 176. Mark W. Janis, Russia and the ‘Legality” of Strasbourg Law, EUR. J. OF INTEGRALITY, 
1997, at 93; see also MARK W. JANIS, RICHARD S. KAY & ANTHONY W. BRADLEY, 
EUROPEAN HUMAN RIGHTS LAW ± TEXT AND MATERIALS 109 (2008). 

 177. ANNA MARIA GUERRA MARTINS, DIREITO INTERNATIONAL DOS DIEREIOS HUMANOS 
192 (2013). 
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AFTER PARTITION: THE PERILS OF SOUTH 
SUDAN 

 
Dr. Mario Silva 

I. INTRODUCTION 
 
The partition of South Sudan from the largest country on the 

African continent ± Sudan, took place on July 9, 2011.1  The northern 
portion retained the name Sudan while the newly formed southern state 
would be known as South Sudan.  South Sudan became the newest 
member of the United Nations (UN) with comparatively little 
infrastructure and limited arrangements for shared sovereignty by the 
international community.2  The partition process was undertaken with 
oversight from the United Nations and the African Union.3  It was 
rather idealistically considered a prelude to an enduring peace within 
this traditionally troubled African region.  The former unitary state of 
Sudan had been plagued by bitter internecine conflict for more than 
half a century, and as a result, an estimated 2.5 million people lost their 
lives and over five million were internally displaced.4 

Prior to partition, a referendum in the southern region of the then 
unitary Sudanese state took place in January 2011.5  Support for 
secession from the Sudanese state was over 98%.6  The actual partition 
process had moved forward with relatively little violence, and every 
 

 1. U.S. DEP¶T OF STATE, BUREAU OF AFRICAN AFFAIRS, BACKGROUND NOTE ON SOUTH 

SUDAN, Sept. 22, 2011, http://www.state.gov/outofdate/bgn/southsudan/178466.htm. 
 2. U.N. Member States, http://www.un.org/en/members/index.shtml#s (providing that 

South Sudan was admitted as a New Member State on July 14, 2011). 
 3. Press Release, Security Council, United Nations-African Union Joint Task Force on 

Peace and Security, U.N. Press Release AFR/ 2254 (Sept. 26, 2011) 
http://www.un.org/News/Press/docs/2011/afr2254.doc.htm. 

 4. Kingsley Ighobor, Uprooting the Causes of Conflict, AFRICA RENEWAL MAG. (Aug. 
2013) http://www.un.org/africarenewal/magazine/august-2013/uprooting-causes-
conflicts.  

 5. U.S. DEP¶T OF STATE, supra note 1. 
 6. Press Release, Security Council, Security Council Extends Mandate of Mission in 

Sudan Until 9 July 2011, Unanimously Adopting Resolution 1978 (2011), U.N. Press 
Release SC/ 10233 (April 27, 2011) 
http://www.un.org/News/Press/docs/2011/sc10233.doc.htm. 
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reasonable hope existed to expect a peaceful coexistence between 

Sudan and the new state of South Sudan.  However, disputes as well 

as interethnic differences have once again resulted in fighting, and 

fears of a protracted internal and external conflict in South Sudan have 

re-emerged.  Accompanying this resurgent conflict is the fear that 

another humanitarian crisis could occur in the region as food shortages 

in the South now threaten millions of people once again. 

Fault for the fact that partition has failed to bring peace to the 

region is increasingly being assigned to undue haste and lack of 

international supervision.  South Sudan, it would seem in retrospect, 

was permitted to secede without the establishment of mechanisms to 

resolve internal and external disputes.  Moreover, during the transition 

to independence, all power was assigned to an interim government 

instead of a coalition of interests, which occurred without a United 

Nations trusteeship arrangement.7 

The transfer of control by failed states to the United Nations 

requires considerable debate and a clear consensus among UN member 

states, so as to prevent equating transferral of control with any form of 

colonial takeover.8 The authority of the International Trusteeship 

System and the terms for administration and designation of authority 

is outlined under Chapter XII of the UN Charter.9  The notion of 

sovereign equality was unquestionably important to the architecture of 

the Charter following the devastation of the Second World War;10 

however, at the time of signing there were only fifty-one member 

states, and by 2011 South Sudan became the 193rd member state.11 

As the crisis in South Sudan worsens, with mounting evidence of 

gross violations of international human rights law and internal strife, it 

is important to critically analyze the reasons for the failure of the 

partition to bring about peace, and to review solutions the international 

community might implement to realize peaceful co-existence between 

WKH�WZR�³6XGDQV�´ 

 

 7. United Nations-African Union Joint Task Force on Peace and Security, supra note 3. 

 8. U.N. Charter art. 77-85. 

 9. Id. 

 10. U.N. Charter art. 77. 

 11. U.N. Member States, supra note 2. 
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The United Nations peacekeeping Mission in the Republic of 
South Sudan (UNMISS) was authorized by the Security Council in 
December 2013 to double its armed strength to nearly 14,000 in an 
effort to protect civilians.12  However, its mandate is not adequate to 
deal with the challenges. 

The power struggle between President Salva Kiir Mayardit and 
the former Vice President Riek Machar has made the challenge of state 
reconstruction an impossible task.  The current efforts by the East 
African regional bloc, the Intergovernmental Authority on 
Development (IGAD), to find a peaceful solution will not lead to long 
term stability as there is no political will by IGAD, nor the international 
community for long-term state-building efforts. 

If there is hope that a failed state such as South Sudan can be 
rescued from this situation, efforts to do so will require more 
international assistance and the pursuit for comprehensive approaches, 
which entails putting the country under a UN mandate, pending such 
time when it would be capable of successfully and efficiently running 
its affairs. 

 
A. Background 

 
6RXWK�6XGDQ¶V�KLVWRU\�LV�FKDUDFWHUL]HG�E\�WULEDO�PLJUDWLRQV�IURP�

the Nile region and also from within Central Africa.13  The people of 
South Sudan have resisted outsiders, including the French and 
Belgians, as well as the spread of Islam to the south.14  By 1821 the 
QDPH� 6XGDQ�� ERUURZHG� IURP� DQ� $UDE� WHUP� PHDQLQJ� ³/DQG� RI� WKH�
%ODFNV�´� OHG� WR� WKH�EHJLQQLQJ�RI�DQ�HPHUJHQW�SROLtical entity.15  The 
British eventually expanded their influence to the south in the late 

 

 12. Press Release, Security Council, Unanimously Adopting Resolution 2132 (2013), 
Security Council Increases United Nations Mission¶s Military Presence in South 
Sudan, U.N. Press Release SC/ 11230 (Dec. 24, 2013) 
http://www.un.org/News/Press/docs/2013/sc11230.doc.htm. 

 13. See P. M. HOLT & M. W. DALY, A HISTORY OF THE SUDAN: FROM THE COMING OF 

ISLAM TO THE PRESENT DAY 1, 3 (Pearson Educ. Ltd., 5th ed. 2000) (The Arabic term 
used was ³Bilad al Sudan,´ ³Land of the Blacks´). 

 14. Id. 
 15. Holt & Daly, supra note 13 at 3.  
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nineteenth century, and included Sudan.16  For all practical purposes, 
Britain ruled Sudan until 1956, even though officially, by virtue of an 
1899 agreement, the country was to be jointly administered by Egypt 
and Britain.17  In reality, London chose which officials would 
administer Sudan, and Egypt remained very much a junior partner.18 

In 1947, British hopes to join South Sudan with Uganda were 
dashed by the Juba Conference, which aimed to unify North and South 
Sudan.19  7KH�UHDOLWLHV�RI�%ULWDLQ¶V�SRVW-war status meant that it was not 
well positioned to resist political change, and consequently in 1953, 
elections were conducted and Ismail al-$]KDUL�EHFDPH�WKH�FRXQWU\¶V�
first prime minister.20  The British and the Egyptians departed Sudan 
on January 1, 1956, which was the day that Sudan became formally 
independent.21  However, prior to the official proclamation of 
independence, rebellion had broken out in the southern part of Sudan.22  
In actuality, the concept of a united Sudan was a colonial creation, and 
ZLWK�%ULWDLQ¶V�GHSDUWXUH� LW�ZDV�DOPRVW� LQHYLWDEOH� WKDW�FRQIOLFW�ZRXOG�
follow.  This familiar fault line, characterized by the Arab north versus 
the African south, held deep and enduring animosity. 

The divergent nature of the southern and northern regions is 
illuminated in the partitioned state, where South Sudan has a 
population of over 8 million and a predominantly rural, subsistence 
economy.23  Today, South Sudan struggles to cope with the effects of 
conflict, displacement, and insecurity.  The country has many tribal 
groups and languages, and its people practice traditional, indigenous 
beliefs, irrespective of the fact that over 90% of the population identify 
themselves as Christian.24 

 
 
 
 

 

 16. Id. 
 17. Id. at 102, 104. 
 18. Id.  
 19. Id. 
 20. Id. 
 21. Id. at 102, 104. 
 22. Id. 
 23. U.S. DEP¶T OF STATE, supra note 1. 
 24. Id. 
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II. CIVIL WAR 
 

The conflict between the North and South has endured principally 
as a result of a long-held tendency by successive governments in 
Khartoum to view the difficulties with the South as issues best resolved 
militarily.  Initial promises by northern political leaders to establish a 
federal state structure and uphold secularism were not honored. The 
provisional constitution adopted at the time of independence was silent 
RQ� IXQGDPHQWDO� LVVXHV� IRU� VRXWKHUQ� OHDGHUV�� VXFK� DV� ³WKH� VHFXODU� RU�
IslDPLF�FKDUDFWHU�RI�WKH�VWDWH�DQG�LWV�IHGHUDO�RU�XQLWDU\�VWUXFWXUH�´25  The 
agreement, implied or statutory, with respect to how the newly 
independent Sudan would function was quickly disregarded by the 
Arab-led Khartoum government, which resulted in a long civil conflict 
lasting from 1955 until 1972. 

In the early years of Sudanese independence, a military coup lead 
by General Ibrahim Abboud overthrew the elected government and 
suspended democracy.  General Abboud pursued a policy of 
³$UDEL]DWLRQ�DQG�,VODPLVDWion throughout the Sudan that strengthened 
VRXWKHUQ�RSSRVLWLRQ�´26  In 1964, General Abboud was overthrown and 
replaced with a civilian caretaker government.  At the time southern 
leaders were divided into two factions: those who wanted a federal 
solution and those who advocated independence.27 

An opportunity for reconciliation occurred when the southern 
rebels signed an agreement in Addis Ababa in 1972, establishing a 
measure of autonomy for the South.28  However, this development did 
not endure for long, and its demise was hastened when international 
oil companies discovered substantial oil reserves in the South in the 
late 1970s.29  In 1983, President Nimeiri abrogated the peace treaty by 
UHYLVLQJ� 6XGDQ¶V� FLYLO� ODZV� WR� HVWDEOLVK� FRQIRUPLW\� ZLWK� 6KDULD�� RU�
Islamic Law, and in so doing ignited the second Sudan civil war.30 

When the second civil war commenced, the government in 
.KDUWRXP�FOHDUO\�KDG�HYHU\�LQWHQWLRQ�RI�H[SORLWLQJ�WKH�6RXWK¶V�QDWXUDO�
 

 25. U.S. DEP¶T OF STATE, supra note 1. 
 26. Id. 
 27. Id. 
 28. Id. 
 29. Id. 
 30. Id.  
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resources.31  A military coup led by General Omar al Bashir took place, 
and upon his assumption of power, he banned all political parties. The 
authoritarian regime supported radical Islamist groups, including 
providing a training base to terrorist organizations such as Osama Bin 
/DGHQ¶V�DO�4DLGD�32 

7KH�6XGDQ�3HRSOH¶V�/LEHUDtion Army (SPLA) managed to survive 
the chaos of the 1990s and remained the principal party participating 
in negotiations between the North and the South.  In 1997, the 
Khartoum government had agreed to permit a referendum in the South 
to determine whether the people there desired independence, or a 
continued unified state with the North.  Irrespective of this, it took 
another eight years to end the fighting when the SPLA and the al Bashir 
government signed a Comprehensive Peace Agreement (CPA) on 
January 9, 2005, in Nairobi, Kenya.33 

This milestone agreement established a ceasefire, regional and 
national elections, resettlement of internally displaced persons, 
withdrawal of troops from South Sudan, and a free referendum to 
determine the status of South Sudan.34  Under the power sharing 
agreement, Colonel John Garang was named Vice President and Omar 
al Bashir retained the presidency.  Seven months later, Colonel Garang 
died in a helicopter crash.  The man who would eventually become 
6RXWK�6XGDQ¶V�ILUVW�3UHVLGHQW��6DOYD�.LLU�0D\DUGLW��WRRN�RYHU�DIWHU�&RO��
*DUDQJ¶V�XQWLPHO\�GHDWK� 

 
 

 

 31. U.S. DEP¶T OF STATE, supra note 1. 
 32. Id.; see also Office of the Coordinator for Counterterrorism, State Dep¶t, Country 

Reports on Terrorism (2010), available at 
http://www.state.gov/documents/organization/170479.pdf (Released on Aug. 18, 2011, 
the U.S. Department of State¶s annual terrorism assessment concluded that terrorist 
groups, including ³Al-Qaeda-inspired terrorists, remain in Sudan as gaps remained in 
the Sudanese government¶s knowledge of and ability to identify and capture these 
individuals as well as prevent them from exploiting the territory for smuggling 
activities.´). 

 33. The Comprehensive Peace Agreement, The Government of the Republic of Sudan ± 
The Sudan People¶s Liberation Movement/Sudan People¶s Liberation Army, July 20, 
2002, available at 
http://peacemaker.un.org/sites/peacemaker.un.org/files/SD_060000_The%20Compreh
ensive%20Peace%20Agreement.pdf. 

 34. Id. 
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A. Referendum and State Formation 
 

Consistent with the terms of the 2005 peace accord, a referendum 

was conducted from January 9-15, 2011, to determine if South Sudan 

should declare its independence from Sudan.
35

  The official results 

were released on January 30, 2011, indicating that 98.83% of the 

population supported independence.
36

  This led to the formal 

declaration of independence by the Republic of South Sudan on July 

9, 2011.
37

  The newly independent state was quickly recognized as the 

newest member of the United Nations.
38

  The Security Council adopted 

Resolution 1996 and established a Mission in the Republic of South 

Sudan (UNMISS) to consolidate peace and to assist in nurturing 

condition for development.
39

 Resolution 1996 emphasized the 

importance of partnerships and consultation, as well as encouraging 

the new South Sudanese government to ratify international human 

rights treaties.
40

 

The transitional constitution, ratified by the South Sudan 

assembly just prior to independence, provided a legal framework for 

the new nation state.
41

  The constitution establishes a mixed 

presidential system of government, headed by a president who is head 

of state, head of government, and commander-in-chief of the armed 

forces.
42

 It also establishes the National Legislature comprising of two 

houses: a directly elected assembly, the National Legislative 

Assembly; and a second chamber of representatives of the states, the 

 

 35. Security Council Extends Mandate of Mission in Sudan Until 9 July 2011, 

Unanimously Adopting Resolution 1978 (2011), supra note 6. 

 36. Security Council Extends Mandate of Mission in Sudan Until 9 July 2011, 

Unanimously Adopting Resolution 1978 (2011), supra note 6. 
 37. Press Release, Security Council,  µLike Any Newborn, South Sudan Needs Help,¶ 

Secretary-General Says, Moments After Security Council Recommends Country¶s 

Admission to United Nations, U.N. Press Release SC/10323 (July 13, 2011). 

 38. U.N. Member States, supra note 2. 

 39. µLike Any Newborn,¶ supra note 37. 

 40. S.C. Res. 1996, U.N. Doc. S/RES 1996 (July 8, 2011) 

http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1996(2011). 

 41. THE TRANSITIONAL CONSTITUTION OF THE REPUBLIC OF SOUTH SUDAN, July 9, 2011, 

available at http://www.wipo.int/wipolex/en/text.jsp?file_id=250715. 

 42. Id. 
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Council of States.43 The constitution also provides for an independent 
judiciary, the highest level being the Supreme Court.44 

The referendum unfortunately left several contentious issues 
unresolved.  One issue was the future of the Abyei region where a 
simultaneous referendum was supposed to be held; however, it was 
postponed due to disputes over demarcation lines and residency rights.  
The ensuing clashes in Abyei eventually led the Sudanese President, 
Omar al-Bashir, and the President of the autonomous Government of 
Southern Sudan, to agree in 2008 to have the boundary issue arbitrated 
by the Permanent Court of Arbitration.45  ,Q� ����� WKH� $E\HL¶V�
boundaries were redefined when the Tribunal of the Permanent Court 
of Arbitration ruled that: 

The eastern boundary of the Abyei Area runs along 
ORQJLWXGH������¶��´(��IURP�ODWLWXGH������¶��´1�VRXWK�WR�WKH�
Kordofan ± Upper Nile boundary as it was defined on 1 
January 1956.  Moreover, the Tribunal rules that the western 
boundary of the Abyei Area runs along longitude 
�����¶��´(��IURP�ODWLWXGH������¶��´1�VRXWK�WR�WKH�.RUGRIDQ�
± Darfur boundary as it was defined on 1 January 1956.  The 
western boundary of Abyei Area then follows the Darfur-
Kordofan boundary until it meets the southern boundary of 
the Abyei Area.46 

The Tribunal decision was based on scholarly, documentary, 
cartographic, and oral evidence submitted by the parties.47  The parties 
have yet to respect the decision and tensions remain high.  The final 
status of the Abyei region remains unresolved even after the October 
2013 non-binding referendum, which overwhelmingly supported 

 

 43. U.S. DEP¶T OF STATE, supra note 1. 
 44. Id. 
 45. Gov¶t of Sudan v. Sudan Peoples¶ Liberation Movement/Army (³Abyei Arbitration´) 

(Arb. Trib. July 22, 2009), http://www.pca-cpa.org/showfile.asp?fil_id=1240. 
 46. Id. 
 47. Id. 
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joining South Sudan.48  The referendum was proposed by the African 
Union.49  The other conflict area is South Kordofan, where fighting had 
broken out in June 2011 between Sudan and the SPLA over the 
ownership of the Nuba Mountains.  Once again, in July 2012, fighting 
continued in the region including involvement from Darfur region 
insurgents. 

$OWKRXJK�6XGDQ�ZDV�WKH�ILUVW�FRXQWU\�WR�UHFRJQL]H�6RXWK�6XGDQ¶V�
independence, relations have certainly not developed along friendly 
lines. The biggest remaining problem is the sharing of oil revenues.  
An estimated 80% of oil production of undivided Sudan came from the 
south and Sudan now wants an increased share of that revenue.  Once 
again, this was supposed to have been settled by the August 2, 2012 
deadline; however, the nature of the negotiations and the tenor of 
exchanges between the two governments makes achieving an 
agreement by the set date unlikely. 

 
III. PARTITIONING CONFLICT OIL 
 
The dispute over oil revenues stems from the fact that the 

Sudanese government derived as much as 98% of its budgetary 
revenues from the sale of almost half a million barrels of oil per day.50  
The creation of South Sudan deprived Khartoum of most of its oil.  The 
crux of the current problHP� LV� WKDW� 6RXWK� 6XGDQ¶V� RLO� LV� H[SRUWHG�
through two pipelines controlled by Sudan.51  These oil pipelines run 
to refineries and export terminals at Port Sudan on the Red Sea.52  A 

 

 48. Musaazi Namiti, Analysis: Struggle for power in South Sudan, AL JAZEERA, Dec. 21, 
2013, http://www.aljazeera.com/indepth/features/2013/12/analysis-struggle-power-
south-sudan-20131217845861691.html (explaining that he Dinka people with close 
ties to South Sudan participated in the vote but not the Arab Misseriya). 

 49. Id. 
 50. South Sudan: An Infrastructure Action Plan, AFRICAN DEVELOPMENT BANK GROUP 

(2013), http://www.afdb.org/fileadmin/uploads/afdb/Documents/Generic-
Documents/South%20Sudan%20Infrastructure%20Action%20Plan%20-
%20%20A%20Program%20for%20Sustained%20Strong%20Economic%20Growth%
20-%20Full%20Report.pdf. 

 51. South Sudan: Economy, CENTRAL INTELLIGENCE AGENCY, 
https://www.cia.gov/library/publications/the-world-
factbook/geos/countrytemplate_od.html.  

 52. Id.  
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2005 oil-sharing agreement with Khartoum called for an even share of 
oil revenues between the two entities, but that arrangement concluded 
when South Sudan became an independent state.53  As South Sudan 
resisted paying huge fees to Khartoum for oil transportation, it suffered 
blockades imposed on its goods and capital.54 

According to Luka Biong Deng, a former minister of the national 
JRYHUQPHQW�RI�6XGDQ�DQG�D�VHQLRU�PHPEHU�RI�WKH�6XGDQHVH�3HRSOH¶V�
Liberation Movement, the two states depend so heavily upon oil 
revenues that differences over revenue sharing after secession have 
triggered intensely antagonistic feelings.55  Deng noted: 

It would have been simple arrangements after secession 
that the South to manage its own oil and pay internationally 
accepted fees for the use of oil infrastructure in the Sudan.  
However, after the secession of the South, Sudan puts very a 
high bill to be covered by the South not only for the use of its 
pipelines (USD36 per barrel) but also to meet the budget 
deficit (USD10 billion) caused by the secession of the 
South.56 

In January 2012, South Sudan shut down all oil production due to 
the dispute over the high fees demanded by Khartoum for transporting 
its oil.57  The decision surprised the world community and exposed 
.KDUWRXP�DQG�-XED¶V�SROLWLFDO�DQG�HFRQRPLF�IUDJLOLW\���7KH�GHFLVLRQ�
has led to fighting along the border, as access to the oil is viewed as a 
matter of survival for Sudan.58  According to a former U.S. envoy to 

 

 53. South Sudan: Economy, CENTRAL INTELLIGENCE AGENCY, 
https://www.cia.gov/library/publications/the-world-
factbook/geos/countrytemplate_od.html. 

 54. Id. 
 55. Luka Boing Deng, Sudan and South Sudan: Where are they heading?, SUDAN TRIB., 

May 11, 2012, 
http://www.sudantribune.com/spip.php?iframe&page=imprimable&id_article=42561. 

 56. Id. 
 57. South Sudan: Economy, supra note 51. 
 58. United Nations Mission In Sudan: Fleeing Conflict in Abyei, UNMIS PUBLIC 

INFORMATION OFFICE (June 2011), 
http://unmis.unmissions.org/Portals/UNMIS/2011Docs/inSUDAN-June-2011-eng-
web.pdf. 
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Sudan, the country demanded $36 a barrel to transport the oil to Port 
Sudan, while the going international rate is less than $1.59 

In May, Sudan seized control of the Abyei region, a disputed oil-
rich territory.60  Heavy shelling, aerial bombardment, and numerous 
tank assaults accompanied the northern advance.61  South Sudan 
declared this to be an act of war, and the United Nations was compelled 
to send an envoy to Khartoum to intervene.62  Abyei at one time 
produced more than one-IRXUWK�RI�6XGDQ¶V�RLO�� DQG�6XGDQ¶V�*UHDWHU�
Nile Oil Pipeline runs through this region, which is claimed by both 
the states.63  (YHQ� WKRXJK�$E\HL¶V�RLO�VXSSOLHs are currently running 
low, some experts believe that untapped oil reserves still remain buried 
in the region. 

Since its discovery, revenues from oil have represented more than 
90% of foreign exchange earnings for the government,64 and after 
succession the issue has emerged as a matter of political and economic 
survival for the government of Khartoum. 

 
IV. HUMAN RIGHTS VIOLATIONS 

 
Relations between the two states sharply deteriorated in 2012.  

Fighting began in March 2012 when South Sudanese forces seized the 
Heglig oil fields in lands claimed by both Sudan and South Sudan in 
the province of South Kordofan.65  The Sudanese Air Force bombed 
the South Sudan Unity oilfields, and the Sudanese Army later attacked 
the disputed areas of Jau, Pan Akuach, and Teshwin.  The South 
6XGDQHVH�3HRSOH¶V�/LEHUDWLRQ�$UP\�UHSRUWHGO\�UHSXOVHG�PRVW�RI�WKHVH�
attacks. 

 

 59. Andrew S. Natsios, To Stop the War on South Sudan, the U.S. Should Send Weapons, 
WASH. POST, May 12, 2012, http://www.washingtonpost.com/opinions/to-stop-the-
war-on-south-sudan-the-us-should-send-
weapons/2012/05/11/gIQAywIkIU_story.html. 

 60. United Nations Mission In Sudan: Fleeing Conflict in Abyei, supra note 58. 
 61. United Nations Mission In Sudan: Fleeing Conflict in Abyei, supra note 58. 
 62. United Nations Mission In Sudan: Fleeing Conflict in Abyei, supra note 58. 
 63. United Nations Mission In Sudan: Fleeing Conflict in Abyei, supra note 58. 
 64. Deng, supra note 55. 
 65. UN Says South Sudan Seized Oil Field Illegally, BBC NEWS AFRICA (Apr. 19, 2012), 

http://www.bbc.com/news/world-africa-17780226. 
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This military conflict has led to the intensification of nationalistic 
feelings in both Sudanese states.  In April, the Sudanese parliament 
passed a unanimous resolution declaring the government of Southern 
6XGDQ� WR� EH� DQ� ³HQHP\�´66  This move came days after Southern 
6XGDQHVH�WURRSV�WRRN�FRQWURO�RI�6XGDQ¶V�RLO-rich area of Heglig on the 
border.67  The South Sudanese forces had temporarily seized the 
1RUWK¶V�PDLQ�+HJOLJ�RLOILeld for ten days in April, but were reported to 
have pushed back by military means.  The current round of fighting is 
WKH�PRVW�VHULRXV�WR�KDYH�WDNHQ�SODFH�VLQFH�WKH�6RXWK¶V�LQGHSHQGHQFH�
last July, and it has raised fears of a more widespread war.  The 
international community is working diligently to push Sudan and 
South Sudan back to the negotiating table after talks were suspended 
in spring 2012.68 

The UN Security Council was forced to intervene in early May 
2012, and demanded that Sudan withdraw its forces from Abyei.69  
Khartoum responded by indicating that it would only do so after a joint 
military observer group was created for the area.70  The latest round of 
clashes broke out on May 9, 2012, with South Sudan accusing Sudan 
of bombing southern border states in the Upper Nile, Unity, and 
Western Bahr el-Ghazal regions.  The United Nations Security Council 
passed a resolution on May 2, 2012, threatening sanctions if the two 
sides did not follow an African Union roadmap stipulating a cease-fire 
and a return to talks within two weeks.71 

Several news reports in the early summer of 2012 suggested a 
hardening of attitudes in Khartoum.72  The Albawaba News Service 
reported that the Sudanese president Omar al Bashir declared there 

 
 66. South Sudan Declared “Enemy” by Sudan Parliament, ALBAWABA NEWS (Apr. 16, 

2012), http://www.albawaba.com/main-headlines/south-sudan-declared-enemy-sudan-
parliament-421176. 

 67. UN Says South Sudan Seized Oil Field Illegally, supra note 65. 
 68. S.C. Res. 2046, U.N. Doc. S/RES/1325 (May 2, 2012). 
 69. Id. 
 70. Sudan Rejects Calls for Negotiations with South, ALBAWABA NEWS, Apr. 24, 2012, 

http://www.albawaba.com/news/sudan-rejects-calls-negotiations-south-422153. 
 71. Kremena Krumova, Sudan Intensifies Crackdown on Media: South Sudan Follows 

Suit, THE EPOCH TIMES, May 18, 2012, 
http://www.theepochtimes.com/n2/world/sudan-intensifies-crackdown-on-media-
239115.html. 

 72. See generally Sudan Rejects Calls for Negotiations with South, supra note 70. 
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would be no negotiations with South SXGDQ�� ³:LWK� WKHP�� ZH� DUH�
QHJRWLDWLQJ�ZLWK�JXQV�DQG�EXOOHWV�´73 

Both governments spent the spring of 2012 accusing each other of 
supporting rebels in their respective territories.74  Khartoum has 
asserted that the Government of South Sudan supports rebels of the 
6XGDQ� 3HRSOH¶V� /LEHUDWLRQ� $UP\-North (SPLA-N), operating in 
Khordofan and South Blue Nile.75  Sudanese forces are alleged to have 
reacted with a brutal crackdown on rebels and their sympathizers.76 

The governor of South Khordofan in Sudan, Ahmed Harun, 
UHFHQWO\� JDYH� LQVWUXFWLRQV� WR� WKH� 6XGDQHVH� DUPHG� IRUFHV� ³FOHDUO\�
VXJJHVWLQJ�WKDW�WKH\�VKRXOG�QRW�WDNH�SULVRQHUV�´77  Harun is one of three 
Sudanese men, including President Omar al-Bashir, who are the 
subject of arrest warrants by the International Criminal Court (ICC) for 
war crimes and crimes against humanity in Darfur.78  Despite 
international pressure on the government of Sudan to surrender him to 
WKH�,&&��+DUXQ�VHUYHG�DV�6XGDQ¶V Minister of State for Humanitarian 
Affairs until May 2009, when he was appointed to the governorship of 
South Kordofan.79  The Sudanese government has refused to surrender 
Harun to the ICC, arguing that the court has no jurisdiction over the 
case and that the possible crimes were a matter for the Sudanese 
judicial system. 

Another major issue of concern is the expulsion of South 
Sudanese from Sudan, following partition.80  Khartoum has threatened 
and issued an ultimatum to an estimated 500,000 ethnic South 
Sudanese to leave or join Sudan by filing the required residency 

 
 73. Sudan Rejects Calls for Negotiations with South, supra note 70. 
 74. Sudan Rejects Calls for Negotiations with South, supra note 70. 
 75. South Sudan Declared “Enemy” by Sudan Parliament, supra note 66. 
 76. Krumova, supra note 71. 
 77. South Sudan Declared “Enemy” by Sudan Parliament, supra note 66. 
 78. South Sudan Declared “Enemy” by Sudan Parliament, supra note 66. 
 79. South Sudan Declared “Enemy” by Sudan Parliament, supra note 66. 
 80. South Sudan ‘Bombing’ Despite UN Sanctions Deadline, BBC NEWS, May 4, 2012, 

http://www.bbc.com/news/world-africa-17954805. 
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paperwork.81  Official estimates note that 350,000 South Sudanese 
remain in several refugee camps in Sudan.82 

The fighting and economic challenges have led to acute food 
scarcity in South Sudan.83 The United Nations has called for 
emergency assistance for the millions of Southern Sudanese who are 
facing unparalleled levels of food insecurity.84  The World Food 
3URJUDP�HVWLPDWHV�WKDW�DERXW�³����PLOOLRQ�SHRSOH�LQ�6RXWK�6XGDQ�DUH�
in need of food assistance, with an estimated 1 million people set to 
suffer from food insecurity in 2012, and another 3.7 million people 
OLNHO\�WR�IDFH�VLJQLILFDQW�YXOQHUDELOLWLHV�WR�IRRG�LQVHFXULW\�´85  Of the 
estimated 9 million people, half are currently under the age of eighteen 
and yet, the country suffers from high unemployment, infant mortality, 
and substantial rates of literacy.86  $FFRUGLQJ�WR�81,&()��³���SHUFHQW�
of children between six and seventeen years of age have never been to 
VFKRRO�´87 

 
V. INSTABILITY AND INTERNAL CONFLICT 

 
No less critical than its external conflict with Sudan is South 

6XGDQ¶V� P\ULDG� RI� GRPHVWLF� FKDOOHQJHV�� � 7KH� EDVLF� SUREOHP� VWHPV�
IURP� WKH� GLVSDUDWH� WULEDO� VRFLHWLHV� WKDW� FRQVWLWXWH� 6RXWK� 6XGDQ¶V�
population.  It is estimated that the country is comprised of more than 
sixty distinct cultural and linguistic groups, each of which have strong 
tribal loyalties.88 Rebels opposed to the SPLA-dominated South Sudan 
 
 81. South Sudan ‘Bombing’ Despite UN Sanctions Deadline, BBC NEWS, May 4, 2012, 

http://www.bbc.com/news/world-africa-17954805. 
 82. Konye Obaji Ori, S. Sudanese Evacuated from Sudan, THE AFRICA REPORT (May 15, 

2012), http://www.theafricareport.com/East-Horn-Africa/southern-sudanese-
evacuated-from-sudan.html. 

 83. Ivana Kyesic, Food Shortage Reaching Crisis Point in Southern Sudan. THE 
CHRISTIAN POST, May 17, 2012, 
http://www.christiantoday.com/article/food.shortages.reaching.crisis.point.in.sourthern
.sudan/29885.htm. 

 84. Id. 
 85. Id. 
 86. Id. 
 87. Investment in Children Must be a Priority in South Sudan – UNICEF, UN NEWS 

SERVICE (July 6, 2012), 
http://www.un.org/apps/news/story.asp?NewsID=42411#.VAtYVlYk9g0. 

 88. U.S. DEP¶T OF STATE, supra note 1. 
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government accuse the administration of plotting to retain power 
indefinitely and maintain that the regime is not fairly representing all 
tribal groups.89 

These tribal groups were united in their opposition to the North 
and their struggle for self-determination.90  However, in the post-
secessionist state, this key element has been removed with no other 
unifying issue to fill the gap.  The latest member of the UN has found 
LWVHOI�ZLWK�DQ�XQFOHDU�VHQVH�RI�QDWLRQKRRG��³PDNLQJ�LWV�YLDELOLW\�DV�D�
QDWLRQ�D�PDWWHU�RI�VSHFXODWLRQ�´91 

Inter-ethnic clashes have been endemic to South Sudan for many 
years now.  Jonglei is the largest of the ten states in South Sudan.92  In 
2009, conflict erupted, killing more than 2,000 people and displacing 
approximately 250,000 others.93  In December 2011, tribal clashes in 
Jonglei intensified between the Nuer White Army of the Lou Nuer and 
the Murle.  The White Army warned that it would wipe out the Murle 
and fight the South Sudanese and UN forces sent to the area around 
Pibor. 

Six months after succession, there were deadly clashes between 
the Lou Nuer and Murle communities, which led to the displacement 
of thousands of civilians.94  Hilde Johnson, the Secretary-*HQHUDO¶V�
Special Representative and head of the UN Mission in South Sudan 
(UNMISS), expressed deep concern about the killings at press 
conference on January 19, 2012.95  Hate messages were delivered by 
some individuals and groups, which she said could incite systematic 
ethnic violence.96 

 
 89. JOK MADUT JOK, U.S. INST. ON PEACE, SPECIAL REPORT NO. 287, DIVERSITY, UNITY, 

AND NATION BUILDING IN SOUTH SUDAN (2011), 
http://www.usip.org/sites/default/files/Diversity,%20Unity,%20and%20Nation%20Bui
lding%20in%20South%20Sudan%20(Jok).pdf. 

 90. Id. 
 91. Id. 
 92. U.S. DEP¶T OF STATE, supra note 1. 
 93. U.S. DEP¶T OF STATE, supra note 1. 
 94. South Sudan: UN Urges Redoubling of Efforts to End Cycle of Deadly Ethnic 

Violence, UN NEWS CENTER, (Jan. 19, 2012), 
http://www.un.org/apps/news/story.asp?NewsID=40976#.VDMETkvuUds. 

 95. Id. 
 96. Id. 
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3UHVHQWO\�� DV�PDQ\� DV� QLQH� RI� 6RXWK� 6XGDQ¶V� WHQ� SURYLQFHV� DUH�
reported to be embroiled in violence caused by local militias and armed 
ethnic groups.  In many places, euphoria about independence has been 
replaced by despondence.  While the war with Khartoum is worrying 
the people of the new nation, it is the internal conflicts that are a 
seemingly more pressing threat.  Thus, greater increased attention to 
the issue is needed.  Contrary to those in the West, who would argue 
in support of further arms for South Sudan to curtail acts of aggression 
by Khartoum, a recent statement published by Amnesty International 
accuses the U.S., Russia and China of fuelling violations in the Sudan 
conflict through the arms trade.97 

In late December 2013, the Security Council held a series of crisis 
meetings on South Sudan, and demanded immediate cessation of 
hostilities following a report by UNMISS.  The report provided 
³PRXQWLQJ� HYLGHQFH� RI� JURVV� KXPDQ� ULJKWV� DE6HV� LQ� WKH� VWULIH-torn 
country, including, extra-judicial killings of civilians and captured 
soldiers, massive displacements and arbitrary detentions, often on 
HWKQLF�JURXQGV�´98 

The situatLRQ�ZDV�D�UHVXOW�RI�D�FRXS�G¶pWDW�RQ�'HFHPEHU����������
by the former Vice President Riek Machar, who was dismissed in July 
2013.  President Kiir belongs to the Dinka ethnic group and Machar to 
the Lou Nuer.  There is mounting evidence of ethnic targeting of South 
Sudanese citizens. 

 
VI. CONFLICT PREVENTION AND STATE BUILDING 

 
The euphoria generated by the independence of South Sudan has 

quickly dissipated, raising serious doubts as to the future viability of 
the new nation, and many speculate on the wisdom of the potentially 
unrealistic and rushed acceptance by the United Nation of its latest 
member.  As far back as 2005, when the Comprehensive Peace 
 

 97. South Sudan: Arms Supplies Fuelling Violations in Forgotten Conflict, AMNESTY 

INT¶L (June 28, 2012), http://www.amnesty.org/en/news/south-sudan-arms-supplies-
fuelling-violations-forgotten-conflict-2012-06-27. 

 98. Evidence Mounts of Extra-judicial Killings, Rights Abuses in South Sudan, UN 
Reports, UN NEWS CENTRE (Dec. 31, 2013), 
http://www.un.org/apps/news/story.asp?NewsID=46857&Cr=south+sudan&Cr1=#.U_
_gkla0Zg1. 
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Agreement (CPA) was signed, the international community 
optimistically, or naively, assumed that this would lead to peace and 
stability in the region.99  Some supporters of South Sudan assume that 
the situation can be repaired if only Sudan could be restrained 
PLOLWDULO\�� �$QGUHZ�6��1DWVLRV��*HRUJH�:��%XVK¶V� IRUPHU� HQYR\� WR�
Sudan and a professor at Georgetown University, suggests that the 
solution lies in arming South Sudan: 

Its war with the North is the result of an imbalance of 
military power that has encouraged military adventurism. 
Omar al-Bashir, President of the North and a possible coup 
target, believes he can secure his future by bombing the South 
into submission instead of negotiating. . . The only way to 
HQG�WKH�1RUWK¶V�EXOO\LQJ�DQG�IRVWHU�SHDFH�WDONV�LV�WR�JLYH�WKH�
South the right tools: American anti-aircraft weapons.  If the 
United States provides the materiel [sic], the South can end 
WKH�1RUWK¶V�ERPELQJ�FDPSDLJQ�100 

However, as noted above, both Khartoum and Juba are already 
receiving arms from various states.  Unfortunately, acts of aggression 
by Sudan are not the only problem with which South Sudan must 
FRQWHQG�� � 7KH� LQDELOLW\� RI� 6RXWK� 6XGDQ¶V� 3UHVLGHQW�� 6DOYD� .LLU�� WR�
address the grievances of the smaller tribes and ethnic groups is a 
significant problem that war with the North cannot gloss over.  In his 
,QGHSHQGHQFH�'D\�VSHHFK��3UHVLGHQW�.LLU�KDG�SURPLVHG�³WUDQVSDUHQF\�
DQG� RSHQ� JRYHUQPHQW´� DV� WKH� PDLQ� SULRULWLHV� IRU� WKH� QHw nation.  
However, the opposition in South Sudan claims that the President has 
not kept his word and is not open to transparency in government. 

State building essentially assumes that a modern state has a certain 
set of obligations that must be met, such as respect for the rule of law, 
accountability, security, and welfare.  State building can also involve 
the construction of basic infrastructure, such as roads for ease of 
transportation.  This is an important endeavour, given that, as has 
been demonstrated by several scholars with respect to Africa, the 

 

 99. Deng, supra note 55. 
 100. Natsios, supra Note 59. 
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³JRYHUQPHQW¶V�LQDELOLW\�WR�EURDGFDVW�SRZHU�LQWR�SHULSKHUDO�UHJLRQV�
RI�VWDWH�WHUULWRU\�OLHV�DW�WKH�KHDUW�RI�VWDWH�IDLOXUH�DQG�FROODSVH�´101 

 Reconstruction and state building are daunting tasks even in 

the most opportune circumstances.  Furthermore, it may not always 

be possible to have an overarching authority that can guarantee 
security, and therefore it has been suggested that a new 

mechanism, created and supported by the international 

community, needs to take root.  State formation in South Sudan 
has not effectively occurred. 

 

VII. ROLE OF UN SECURITY COUNCIL 
 

The UN Security Council has adopted a series of resolutions 

dealing with the conflict in Sudan, including the unanimously adopted 
Resolution 1556 on July 30, 2004, regarding the humanitarian crisis in 

Darfur.102  However, more pertinent to the issue of South Sudan, was 

the adoption on November 19, 2004, of Security Council Resolution 
1574, which provided support for the implementation of a 

Comprehensive Peace Agreement (CPA) in 2005.103  The resolution 

was adopted at a meeting in Nairobi, Kenya, and was only the fourth 
meeting held outside its New York City headquarters since 1952.  

Since the milestone Resolution 1574, and the involvement in several 

peace initiatives in Sudan, UN participation in the creation of the 
Republic of South Sudan has been critical.104 

The legal framework was established with the Referendum Act, 

and the Southern Sudan Referendum Commission (SSRC) was formed 
at the national level.  The Security Council has also unanimously 

adopted Resolution 1674 on the Protection of Civilians in Armed 

Conflict, which contains the first official reference to the 
Responsibility to Protect.  This resolution was cited when Resolution 

1996 was adopted on the eve of the birth of the Republic of South 

Sudan, when the Security Council welcomed the new state and 

 

 101. Jens Meierhenrich, Forming States after Failure, in WHEN STATES FAIL: CAUSES AND 

CONSEQUENCES 162, (Robert I. Rotbery ed., 2004). 

 102. S.C. Res. 1556, U.N. Doc. S/RES 1556 (July 30, 2004).  

 103. S.C. Res. 1574, U.N. Doc. S/RES 1574 (Nov. 19, 2004). 

 104. See id. 
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UHDIILUPHG�LWV�VWURQJ�FRPPLWPHQW�WR�WKH�³VRYHUHLJQW\��LQGHSHQGHQFH��
territorial integrity, and national unity of the Republic of South 
6XGDQ�´105  It also noteG� WKDW�� ³QDWLRQDO� RZQHUVKLS� DQG� QDWLRQDO�
responsibility are key to establishing sustainable peace and the primary 
responsibility of national authorities in identifying their priorities and 
strategies for post-FRQIOLFW�SHDFH�EXLOGLQJ�´106 

Yet the same motion also deplored the security situation in the 
UHJLRQ� DQG� HPSKDVL]HG� WKH� QHHG� IRU� FODULW\� UHJDUGLQJ� WKH� ³UROHV��
responsibilities, and collaboration between UNMISS and the UN 
&RXQWU\� 7HDP�´� 7KH� 6HFXULW\� &RXQFLO� IXUWKHU� GHWHUPLQHG� XQGHU�
Chapter VII that the sitXDWLRQ�LQ�6RXWK�6XGDQ�³FRQWLQXHV�WR�FRQVWLWXWH�
D� WKUHDW� WR� LQWHUQDWLRQDO� SHDFH� DQG� VHFXULW\� LQ� WKH� UHJLRQ�´� $� 81�
mission in the Republic of South Sudan (UNMISS) was supposed to 
operate for one year; however, on July 5, 2012, Resolution 2057 was 
passed which extended the mission for another twelve months.107 

810,66¶� PLVVLRQ� IURP� WKH� EHJLQQLQJ� KDV� DOZD\V� EHHQ� WR�
establish the conditions to strengthen the capacity of the Government 
of South Sudan, as well as assist and advise on the fulfilment of its 
responsibility to comply with international humanitarian and human 
rights law. 

In April 2013, five Indian UNMISS troops and several civilians 
were killed in a rebel ambush in Jonglei.  UN Secretary-General Ban 
Ki-moon called the killings a war crime.108  The crisis intensified with 
further mass violation of human rights, ethnic targeting, and an 
attempted military coup, which, on December 24, 2013, resulted in 
Security Council authorization to double the number of existing troops.  
Since its inception, South Sudan has demonstrated that inadequate 
resolutions by the Security Council will not lead to reconstruction and 
stability of the latest member of the UN, and confirm the need for a 
more robust trusteeship arrangement. 

 
 105. S.C. Res. 1996, U.N. Doc. S/RES 1996 (July 8, 2011), 

http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1996(2011). 
 106. S.C. Res. 1996, U.N. Doc. S/RES 1996 (July 8, 2011). 
 107. Security Council Extends UN Mission in South Sudan for Another Year, UN NEWS 

CENTRE (July 5, 2012), 
http://www.un.org/apps/news/story.asp?NewsID=42406#.U_eM40srdg0. 

 108. Attack on Peacekeepers a War Crime: Ban Ki-moon, THE HINDU, Apr. 11, 2013, 
http://www.thehindu.com/news/international/attack-on-peacekeepers-a-war-crime-
ban-kimoon/article4599333.ece. 
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VIII. LIMITED TRUSTEESHIP 
 
The question of South Sudan transferring control to a United 

Nations Trusteeship Council requires considerable debate.  The issue 
of state sovereignty and self-determination remain, as in the times of 
the mandate system, legal challenges to prospective trusteeships.  
Trusteeship today, is both complicated and highly political. Under the 
United Nations Trusteeship System, no member can be put under 
trusteeship due to the international legal principle of state sovereignty.  
However, both the Security Council and the International Court of 
Justice have shown flexibility in their interpretation of the Charter.  
The Security Council could authorize some form of shared sovereignty 
to assist a failing state. 

The United Nations Charter must set out specific conventions if it 
is ever to move forward toward some form of shared sovereignty in the 
wake of state failure.  A partnership needs to be encouraged between 
the United Nations and the Member State, and trust needs to be 
developed at the local level to avoid any resentment among the local 
population.  Articles 75-91 of Chapter XII of the United Nations 
Charter outline the authority of International Trusteeship System.109  
Under $UWLFOH� ���� IRU� H[DPSOH�� ³7KH�8QLWHG�1DWLRQV� VKDOO� HVWDEOLVK�
under its authority an international trusteeship system for the 
administration and supervision of such territories as may be placed 
there under by subsequent individual agreements. These territories are 
KHUHLQDIWHU�UHIHUUHG�WR�DV�WUXVW�WHUULWRULHV�´110 

On the question of failed states becoming part of a trusteeship, the 
Secretary-General replied that this is something the United Nations 
Member States will have to discuss.111 The United Nations Charter 
precludes the kind of trusteeship indicated above, as the International 
Trusteeship System applies only to former League mandates, 
territories captured during the Second World War, and other areas 
placed under trusteeship by their administering states.  However, as 
VWDWHG� LQ� $UWLFOH� ���� ³>W@KH� WUXVWHHVKLS� V\VWHP� VKDOO� QRW� DSSO\� WR�

 
 109. U.N. Charter art. 75-91. 
 110. U.N. Charter art. 75, para. 1. 
 111. Press Release, Secretary-General, Transcript of Press Conference by Security-General 

Kofi Annan at U.N. Headquarters. U.N. Press Release SG/SM/8855 (Sept. 8, 2003). 
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territories which have beFRPH�0HPEHUV� RI� WKH� 8QLWHG� 1DWLRQV´�112  
This limitation reflects the colonial situation and the priorities of 
Member States of the United Nations at the close of the Second World 
War. 

The creation of a trusteeship in 1945 over a Member State would 
have been viewed as inconsistent with the premise that the United 
1DWLRQV�ZDV�WR�EH�EDVHG�XSRQ�³WKH�SULQFLSOH�RI�WKH�VRYHUHLJQ�HTXDOLW\�
RI�DOO�0HPEHUV�´113 and that it would not interfere with their internal 
affairs.  However, states could voluntarily relinquish control over their 
internal and external affairs for a defined period of time.  The 
trusteeship plan could, however, go further with the United Nations, or 
a group of states serving as the administering authority for South 
Sudan. 

Obtaining political consensus is a difficult undertaking at the 
United Nations, and changing the Charter would be even more 
challenging, as many states would assert that such an action would 
XQGHUPLQH�$UWLFOH�,,��6HFWLRQ����RU�WKH�³VRYHUHLJQ�HTXDOLW\´�SURYLVLRQ���
However, as noted by scholars, most failed states hardly govern 
themselves; thus the notion of sovereignty is changing.  This would 
necessitate developing clear criteria of responsibility, as well as the 
power to commence and conclude. 

The traditional fundamental principles of legitimacy of the 
Westphalia system rest on the notion of state sovereignty, even a 
UHFRPPHQGDWLRQ�WKDW�³VWDWHV�WKDW�FHDVH�WR�H[HUFLVH�IRUPDO�FRQWURO�RYHU�
parts of their nominal territories should lose their sovereignty, that is, 
EH�GHFHUWLILHG´�114  This article shares the view that has been expressed 
by some legal scholars that the Westphalian sovereignty model 
³VKRXOG�QHYHU�KDYH�EHHQ�DFFRUGHG�WR�IUDJLOH�SRVW-colonial entities with 
QR�KLVWRU\�DQG�H[SHULHQFH�RI�SHUIRUPLQJ�DV�RU�RUJDQL]LQJ�D�VWDWH´�115 

The debate as to the best possible means of reconstructing a failed 
state is an ongoing matter, and the proposal that sovereignty may be 
 

 112. U.N. Charter art. 78. 
 113. U.N. Charter, art. 2, para. 1 (³The Organization is based on the principle of the 

sovereign equality of all its Members.´). 
 114. Robert I. Rotberg, The Failure and Collapse of Nation-States. Breakdown, Prevention, 

and Repair, in WHEN STATES FAIL CAUSE AND CONSEQUENCES 1, 41 (Robert I. Rotberg 
ed., 2004). 

 115. Id. at 27. 
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breached by outsiders in order to build the states can, for some, evoke 
disturbing images of colonialism.  However, as noted above, there is a 
JURZLQJ�ERG\�RI�OLWHUDWXUH�DUJXLQJ��³LQWHUQDWLRQDO�HQJDJHPHQW�PXVW�EH�
PRUH�UREXVW´�116 6FKRODUV�KDYH�DOVR�VXJJHVWHG�WKDW�³>Z@LWKRXW�RXWVLGH�
intervention, the formation of a state after failure is likely to be in 
YDLQ�´117 

An imposed solution for the reconstruction and rebuilding of 
South Sudan is not the preferred option.  There is need for an engaged 
indigenous process in order for reconstruction to be successful, and to 
be maintained once foreign assistance is withdrawn.  Some scholars 
have indicated that this is not always attainable, but have maintained 
WKDW� ³>D@� FHUWDLQ� GHJUHH� RI� LQWHUQDWLRQDO� FRQWURO� DQG� LPSRVLWLRQ� LV�
necessary in order to bring about a well-functioning state, in which the 
UXOLQJ�HOLWH�DUH�DFFRXQWDEOH�WR�WKH�SHRSOH�´118  In the context of failed 
states, the need to reintroduce a formal trusteeship that can ensure both 
accountability to agreements and delivery of vital service begs serious 
debate.119 

Given that there is no consensus to apply an overall supervisory 
role similar to the mechanism in place during the Trusteeship Council, 
a number of observers have noted that in lieu of a formal Trusteeship, 
the international community has instead used ad hoc devices for the 
international stewardship of peoples and territory, in what Ralph Wilde 
KDV�WHUPHG�³LQWHUQDWLRQDO�WHUULWRULDO�DGPLQLVWUDWLRQ�´120  These ad hoc 
arrangements have the same basic objectives as were in place during 
the Trusteeship Council, which were meant to impose order and help 
territories in reconstruction.  For example, in 1999 the United Nations 
Security Council, in adopting resolutions 1272 (East Timor) and 1244 
(Kosovo), and placing these territories under a temporary UN 
administration, in essence reaffirmed the need to revive the 
Trusteeship Council.  In the caVH�RI�(DVW�7LPRU��³WKH�&RPSHWHQFLHV�RI�

 

 116. Louisa Andersen, Fragile States on the International Agenda, in FRAGILE SITUATIONS. 
BACKGROUND PAPERS, DANISH INST. OF INT¶L STUDIES REP. 15 (Mar. 2008). 

 117. Meierhenrich, supra note 101, at 162. 
 118. Andersen, supra note 116, at 15-16. 
 119. Id. at 16. 
 120. Ralph Wilde, From Danzig to East Timor and Beyond: The Role of International 

Territorial Administration, 95 AM. J. OF INT¶L L. 583, 585 (2001). 
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the United Nations Transitional Administration included all the classic 
SRZHUV�RI�D�VWDWH�´121 

These unique circumstances present an opportunity, but also raise 
questions in international law as to the optimal arrangements to deal 
with the sovereignty deficit of these naissance states.  In a recent op-
ed on African Arguments, former Assistant Secretary of the United 
States for Africa, Herman Cohen, noted the Security Council needs to 
establish a trustee mandate, given thDW� ³WKH� UXOLQJ� 6XGDQ� 3HRSOH�
Liberation Movement (SPLM) has no ability to govern the country 
particularly given the lack of infrastructure, education, private 
LQYHVWPHQW�DQG�LQVWLWXWLRQV�´122 

In many parts of the world state failure is rooted in weak state 
capacity.  The settlement negotiation of Namibia provides a good 
example of a United Nations trusteeship that occurred in a period of 
transition and led to its independence after several legal classifications 
and compromises that were sui generis of the United Nations 
operation. 

The United Nations had a supervisory central objective, which 
was to hold free and fair elections for a Constituent Assembly that 
would draft a constitution leading to the independence of Namibia.123 
Some scholars have commented that the United Nations Trusteeship 
6\VWHP�³LV�WR�VRPH�H[WHQW�D�YLFWLP�RI�LWV�RZQ�VXFFHVV�´124 

Other notable scholars, such as Helman and Ratner, have argued 
for a return of the trusteeship model as a solution to failing states and 
recommend: 

[D]irect U.N. trusteeship when there is a total breakdown 
of governmental authority. . .the theoretical basis for 
conservatorship in the domestic analogue of the polity 

 

 121. Carsten Stahn, The United Nations Transitional Administration in Kosovo and East 
Timor: A First Analysis, 5 MAX PLANCK Y.B.U.N.L. 1, 115 (2001). 

 122. South Sudan Blasts Calls to Place Country Under UN Trusteeship, SUDAN TRIBUNE, 
Jan. 22, 2014, http://www.sudantribune.com/spip.php?article49681. 

 123. Hank Cohen, South Sudan Should be Placed Under UN Trusteeship to Aid 
Development of Viable Self-Government, AFR. ARGUMENTS ONLINE, Jan. 6, 2014, 
http://africanarguments.org/2014/01/06/south-sudan-should-be-placed-under-un-
trusteeship-to-aid-development-of-viable-self-government-by-hank-cohen/.  

 124. Nele Matz, Civilization and the Mandate System under the League of Nations as 
Origin of Trusteeship, 9 U.N.Y.B. 47, 48 (2005). 
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helping those who are utterly incapable of functioning on 
their own, thereby necessitating a legal regime where the 
community itself manages the affairs of the victim.125 

Helman and Ratner recommend conservatorship as the theoretical 
paradigm for assistance of the United Nations in dealing with failed 
states.126  Helman and Ratner, as well as Richard Caplan, argued that it 
might be necessary to establish a trusteeship under the United Nations 
in extreme cases of state failure.127  These scholars would propose that 
WKH� VWDWHV� LQ� TXHVWLRQ� ³YROXQWDULO\� UHOLQTXLVK� FRQWURO�´128  This is a 
difficult but not impossible task if there is political will on all sides.  
Stephen Krasner notes that to improve the well-being of the domestic 
population, and decrease the threat to the international community, 
alternative options such as de facto trusteeships should be 
considered.129  Krasner advances the notion of shared sovereignty 
involving the participation of external actors to assist with failed state 
reconstruction and a view shared by this article.130  In South Sudan, the 
government has limited structural competency to govern themselves. 
 

IX. CONCLUSION 
 
Since succession, the people of South Sudan have been waiting 

for an elusive peace that simply has not emerged.  Various border wars 
with Sudan, internal conflicts, and human rights abuses against the 
civilian population (in particular gender-based violence) has 
dampened the enthusiasm that was present during the referendum.  The 
secession from Sudan was a long a painful struggle, and somewhat 
unfairly, South Sudan given recognition as a member of the 
international community under the most difficult of circumstances, 

 

 125. Gerald B. Helman & Steven R. Ratner, Saving Failed States, 89 FOREIGN POL¶Y 12 

(1992). 
 126. Id. at 3-21. 
 127. Id.  
 128. Ruth Gordon, Saving Failed States: Sometimes A Neocolonialist Notion, 12 AM. U. J. 

INT¶L L. & POL¶Y 903, 923 (1997). 
 129. Stephen D. Krasner, Sharing Sovereignty: New Institutions for Collapsed and Failing 

States, 12 INT¶L SEC. 85, 86, 106 (2004). 
 130. Id. at 85-120. 
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with few resources and a seemingly impossible mission of rebuilding 
from almost nothing. 

It is for these reasons that some form of de facto trusteeship or 
shared sovereignty is needed.  Although not a panacea to resolve every 
issue evident in the reconstruction of South Sudan, this should have 
been implemented by the international community as a means to assist 
them in building a truly functional state.  Unfortunately, the debate 
surrounding the legal, moral, and practical implications of such large 
state-building mechanisms did not take place. 

Trusteeship reflects both the severity of the predicament and the 
challenge confronting policymakers and scholars regarding the newest 
troubled state.  It may be for these reasons that scholars today are 
looking at trusteeship as a possibly more comprehensive and durable 
solution for South Sudan. 

Non-governmental organizations and informal groups cannot 
UHSODFH�6RXWK�6XGDQ¶V�ODFN�RI�D�VWURQJ�IHGHUDO�JRYHUQPHQW�DQG�YLDEOH�
federal structure.  Given that the present government of South Sudan 
cannot hold the new country together, international intervention of 
some sort is imperative.  The future could be catastrophic for the 
millions of South Sudanese on the brink of famine.  This, coupled with 
inter-ethnic violence and a low intensity conflict with Sudan, could 
TXLFNO\�WKUHDWHQ�6RXWK�6XGDQ¶V�H[SHULPHQW�LQ�QDWLRQKRRG� 

 State failure presents a multitude of challenges for the 
international community, and is linked not only to civil wars and other 
serious conflicts, but also to poverty, famine, and other social disasters. 
Given the complex nature of South Sudan and the resultant 
LQVWDELOLWLHV�� LW�PD\� DUJXDEO\� EH� LQ� LWV� SHRSOH¶V� EHVW� LQWHUHVW� IRU� WKH�
international community to retain a high degree of shared sovereignty, 
LQ� RUGHU� WR� DGGUHVV� WKH� PDQ\� LVVXHV� DIIHFWLQJ� WKH� VWDWH¶V� VWUXFWXUDO�
competency deficit. 

 Much has changed since the days of the Westphalian concept of 
statehood.  With the emergence of regional and international law²
especially human rights law²the notion of state sovereignty has been 
challenged.  States have a responsibility to protect their citizens and 
ensure that human rights law is followed. Various international law 
treaties undoubtedly chart the important responsibilities that states 
have in respecting international law conventions and in providing 
security for their constituents. 
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States are not by nature failures, or even doomed to fail.  It is 
important to recognize that state formation requires a belief in the state.  
The situation in South Sudan did not happen by chance, as historical 
and geographical circumstances are contributing factors; but it is 
largely the result of autocratic leaders, who contribute to and aggravate 
state failure.  Even as talks between the rebels and the South Sudan 
government take place in Addis Ababa, Ethiopia in early 2014, rival 
parties struggle for power with little interest in finding a solution to the 
violence and human misery that has afflicted their people. 

Prevention and reconstruction of South Sudan are two of the most 
important challenges facing the international system, which 
undoubtedly require substantial political will and resources in order to 
establish the structural competencies of the newest UN Member State.  
A United Nations authorized shared sovereignty agreement (possibly 
entailing a trusteeship), under a new international law architecture is 
needed in order to build the rule of law; economic and social 
reconstruction; involvement of civil society, especially by bringing 
women and minority groups into the process; establish security; and 
disarm this post-conflict state.  A trusteeship for South Sudan will 
require political will and resources from the international community.  
However, this may be the only viable solution to the challenges facing 
this troubled nation and region. 
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³/OVE IS PATIENT, LOVE ,6�.,1'´2: A 
COMPARATIVE STUDY HELPING THE UNITED 

STATES REACH MARRIAGE EQUALITY 

Nicole Rush 

The marriage institution cannot exist among slaves, and one sixth 
of the population of democratic America is denied its privileges by the 
law of the land.  What is to be thought of a nation boasting of its liberty, 
boasting of its humanity, boasting of its Christianity, boasting of its 
love of justice and purity, and yet having within its own borders three 
millions of persons denied by law the right of marriage?3 

 Frederick Douglas 
 

,� ,1752'8&7,21�
 
Frederick 'RXJODV¶� WKRXJKWV� RQ� PDUULDJH� DUH� QRZ� REVROHWH� LQ�

American society, but the truth remains that a large population of our 
society is denied the institution of marriage.  A study conducted in 
�����E\�WKH�:LOOLDPV�,QVWLWXWH�DW�WKH�8QLYHUVLW\�RI�&DOLIRUQLD¶V�6chool 
of Law approximates that about nine million Americans identify 
themselves as homosexual.4  That number, however, is not all-
inclusive as there are others who may not have accepted homosexuality 
as a part of their identity.5  For a country claiming to EH�WKH�³ODQG�RI�
WKH�IUHH�´6 our society is once again denying freedom as only thirty-

 

 2. MACKLEMORE & RYAN LEWIS, Same Love, on THE HEIST (Macklemore, LLC 2012) 
(citing I Corinthians 13:4 (NIV)). 

 3. FREDERICK DOUGLAS, MY BONDAGE AND MY FREEDOM 302 (John David Smith ed., 
Penguin Books 2003) (1855). 

 4. Gary J. Gates, How Many People are Lesbian, Gay, Bisexual and Transgender, THE 

WILLIAMS INSTITUTE at 1 (April 2011), http://williamsinstitute.law.ucla.edu/wp-
content/uploads/Gates-How-Many-People-LGBT-Apr-2011.pdf. 

 5. Id. 
 6. FRANCIS SCOTT KEY, THE STAR SPANGLED BANNER (1814), available at 

http://www.usa-flag-site.org/song-lyrics/star-spangled-banner.shtml.  
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two states in the U.S., plus the District of Columbia, allow same-sex 

marriage.
7
 

While 18 states still deny marriage to same-sex couples, other 

countries have been more generous with this liberty.  Currently, 

seventeen countries allow same-sex marriage.
8
  Although that leaves a 

number of countries without such freedom, a number of the 

industrialized countries provide this right to their citizens.  If the 

United States wants to be seen as the freest country in the world, same-

sex marriage would be a good nationwide policy to implement. 

Homosexual couples have been waiting patiently for their right to 

declare their love through the institution of marriage.
9
  Vice President 

JoH�%LGHQ�GHFODUHG��³,W¶V�WKH�FLYLO�ULJKWV�RI�RXU�GD\��,W¶V�WKH�LVVXH�RI�RXU�
GD\�´10

  Continuing to deny this right to same-sex couples will only 

spread a message of inequality and disapproval to millions of 

Americans who want nothing more than to demonstrate their love 

through marriage.  This paper evaluates how this issue has been 

addressed in three industrialized countries: the Netherlands, the United 

Kingdom, and Canada.  Looking at the legislative and judicial history 

of same-sex marriage policies in each country, as well as any other 

influential factors which led to the passage of these policies, helps 

create a roadmap for the U.S.  By comparing the current history of the 

U.S. with these case studies, it is possible to develop a plan to achieve 

marriage equality. Looking at three democratic nations with slightly 

varying governmental structures could help to show the U. S. 

government how to implement similar policies. 
All three branches of the U.S. government has had a say in the 

GHYHORSPHQW�RI�RXU�QDWLRQ¶V policies on same-sex marriage, but the 

judicial branch provided the most recent input.  In 1996, Congress 

passed the Defense of Marriage Act (DOMA), which defined marriage 

 

 7. States, FREEDOM TO MARRY (2014), http://www.freedomtomarry.org/states/. 

 8. The Freedom to Marry Internationally, FREEDOM TO MARRY (2014), 

http://www.freedomtomarry.org/landscape/entry/c/international. 

 9. See William N. Eskridge, Some Effects of Identity-Based Social Movements on 
Constitutional Law in the Twentieth Century, 100 MICH. L. REV. 2062, 2159 (2002). 

 10. Ashley Alman, Joe Biden Calls Gay Marriage ‘The Issue Of Our Day’, HUFF. POST, 

Sept. 16, 2013, http://www.huffingtonpost.com/2013/09/15/biden-gay-

marriage_n_3932129.html. 
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as a legal union between a man and a woman.
11

  DOMA ensured that 

same-sex couples could not receive the federal benefits that arise from 

being a married couple.  In 2013, this allowed for a constitutional 

challenge to DOMA.
12

  The Supreme Court said that Section 3 of 

DOMA was unconstitutional because it was a deprivation of liberty 

under the Fifth Amendment to same-sex couples.
13

  While this decision 

did not legalize same-sex marriage across the country, it was the first 

step in changing our policy in the U.S. Since this ruling, six additional 

states have passed legislation to allow same-sex marriage,
14

 but the 

Supreme Court recently halted same-sex marriages in Utah while the 

legislation legalizing such marriages reaches a final appeal.
15

  Our 

QDWLRQ¶V� VWDQFH� RQ� VDPH-sex marriage appears to be in limbo, so 

modeling our next steps after countries that have already successfully 

implemented same-sex marriage policies might be the key to our own 

nationwide policy. 

�

 

 11. Defense of Marriage Act, 1 U.S.C. § 7 (1996).  

 12. United States v. Windsor, 133 S.Ct. 2675 (2013).  

 13. Id. at 2695. 

 14. Kate Zernike, Same-Sex Marriage in New Jersey Can Begin, Court Rules, N.Y. TIMES, 

Oct. 18, 2013, http://www.nytimes.com/2013/10/19/nyregion/same-sex-marriages-in-

new-jersey-can-begin-court-rules.html?_r=0; Hawaii: Same-Sex Marriage Becomes 
Law, N.Y. TIMES, Nov. 13, 2013, http://www.nytimes.com/2013/11/14/us/hawaii-

same-sex-marriage-becomes-law.html; Illinois: Same-Sex Marriage is Legalized, N.Y. 

TIMES, Nov. 20, 2013, http://www.nytimes.com/2013/11/21/us/illinois-same-sex-

marriage-is-legalized.html; Fernanda Santos, New Mexico Becomes 17th State to 
Allow Gay Marriage, N.Y. TIMES, Dec. 19, 2013, 

http://www.nytimes.com/2013/12/20/us/new-mexico-becomes-17th-state-to-legalize-

gay-marriage.html?module=Search&mabReward=relbias%3Ar; Niraj Chokshi, 

Gallery: Gay couples wed after Oregon marriage ban struck down, WASH. POST, May 

20, 2013, http://www.washingtonpost.com/blogs/govbeat/wp/2014/05/20/gallery-gay-

couples-wed-after-oregon-marriage-ban-struck-down/; Niraj Chokshi & Reid Wilson,  

Federal judge overturns Pennsylvania same-sex marriage ban, WASH. POST, May 20, 

2013, http://www.washingtonpost.com/blogs/govbeat/wp/2014/05/20/federal-judge-

overturns-pennsylvania-same-sex-marriage-ban/. 

 15. Robert Barnes, Supreme Court Halts Same-Sex Marriages in Utah Pending Appeal, 
WASH. POST, Jan. 6, 2014, http://www.washingtonpost.com/politics/supreme-court-

halts-same-sex-marriages-in-utah-pending-appeal/2014/01/06/b1af9794-76e9-11e3-

b1c5-739e63e9c9a7_story.html. 
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� $��7KH�1HWKHUODQGV�

i. Developments in Same-Sex Marriage Policies 
The Netherlands was the first country in the world to allow same-

sex marriage, beginning on April 1, 2001.16  The country enacted a law, 
which was passed by Parliament on December 19, 2000, that enabled 
residents of the country to enter into same-sex marriages.17  The law 
VWDWHV��³$�PDUULDJH�FDQ�EH�FRQWUDFWHG�E\�WZR persons of the opposite 
or same-VH[�´18 At the time of the law, 62% of the Dutch population 
had no objection to same-sex marriage, which was helpful in passing 
the law.19 In a 2006 poll, that number drastically increased to an 82% 
approval rating among Dutch people.20  As time passed, the Dutch 
came to view same-sex marriage as normal, and realized that giving 
same-sex couples the right to marry did not impact their way of life.21 

A major factor behind the enactment of same-sex marriage in the 
Netherlands was the inequality in same-sex couples and adoption 
policies.22  If a same-sex couple wanted to adopt a child, only one of 
the parents actually had full parental custody of the child.23  This lack 
of equality spurred the gay community to begin an advocacy 
campaign, which aided in bringing the issues to the court system.24 The 
first attack on Dutch law revolved around the fact that the law did not 

 

 16. Christy M. Glass, Nancy Kubasek & Elizabeth Kiester, Toward a “European Model’ 
of Same-Sex Marriage Rights: A Viable Pathway for the U.S.?, 29 BERKELEY J. INT¶L 

L. 132, 142 (2011).  
 17. Id. at 142-43. 
 18. BURGERLIJK WETBOEK [BW] [CIVIL CODE] book 1, art. 30 (Neth.). 
 19. Glass, supra note 16, at 143. 
 20. Celestine Bohlen, Pragmatism for Dutch on Gay Marriage, N.Y. TIMES, Dec. 7, 2000, 

http://www.nytimes.com/2012/12/08/world/europe/08iht-letter08.html?_r=0. 
 21. Id. (³I think the shift happened when people saw that it didn¶t impact society in any 

way. . . while it made a big difference for the self-recognition and esteem of gay 
people.´). 

 22. Same-Sex Dutch Couples Gain Marriage and Adoption Rights, N.Y. TIMES, Dec. 20, 
2000, http://www.nytimes.com/2000/12/20/world/same-sex-dutch-couples-gain-
marriage-and-adoption-rights.html. 

 23. Id. 
 24. Glass, supra note 16, at 144. 
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contain gender classifications as a requirement to marriage.25 The 
highest court ruled that while the law did not specifically limit 
marriage to heterosexual couples, the legislative history clearly limited 
the definition to a man and a woman.26 The next argument in the court 
system included an argument that international law states marriage is 
a fundamental right, and that the rights included in the International 
Covenant on Civil and Political Rights could not be applied in a 
discriminatory fashion.27 In this instance, the court realized the 
importance of legalizing same-sex marriage and deferred the issue to 
Parliament.28  In another case, however, the court dealt with this 
international law argument by saying the European Court of Human 
Rights stated that the concept of a fundamental marriage right applies 
only to the traditional view of marriage.29  Although the court did 
recognize that there was a possibility that there might be certain 
benefits that could be argued under this discrimination rationale, since 
that was not the issue in the case, it was left to the legislature.30 

The legislature considered public opinion and began to 
contemplate alternatives to same-sex marriage which would guarantee 
to those couples the same benefits as marriage.31  The Federation of 
Dutch Associations for Integration of Homosexuality COC 
Netherlands (hereinafter, COC), the oldest gay-rights campaign in the 
world, was also developed to help create a gay rights movement.32 The 

 
 25. Nancy G. Maxwell, Opening Civil Marriage to Same-Gender Couples: A Netherlands-

United States Comparison, 18 ARIZ. J. INT¶L & COMP. LAW 141, 143 (2001). 
 26. Id. 
 27. G.A. Res. 2200A (XXI), 21 U.N. GAOR, Supp. No. 16 at 52, U.N. Doc. A/6316 

(1966)(³The family is the natural and fundamental group unit of society and is entitled 
to protection by society and the State.); All persons are equal before the law and are 
entitled without any discrimination to the equal protection of the law. In this respect, 
the law shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, birth 
or other status. Id. at art. 26. 

 28. Maxwell, supra note 25, at 145. 
 29. Cossey v. United Kingdom, 184 Eur. Ct. H.R. (ser. A) (1990). 
 30. Maxwell, supra note 25, at 147; see also Glass, supra note 16, at 145. 
 31. Glass, supra note 16, at 145. 
 32. See Bohlen, supra note 20; see also About COC, COC.NL, http://www.coc.nl/engels 

(last visited Feb. 4, 2014). 
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group was founded in 1946.33  Besides helping directly in the 
Netherlands, the COC has consultative status with the U.N., helping 
other countries in their own gay-rights movement.34  In 1998, same-
sex couples could register their relationship with the government under 
the title of partnerships.35  There was still one major difference between 
marriage and partnerships, and that related to children and adoption.36 
For example, a male LV�DXWRPDWLFDOO\�FRQVLGHUHG�D�FKLOG¶V�IDWKHU�LI�WKH�
child is born into a marriage, while no such relationship is established 
in a partnership.37  Adoption also was limited to married heterosexual 
couples.38  A committee, the Kortmann Committee, was set up to 
determine the consequences of both same-sex marriage and same-sex 
adoption in 1997.39  Due to this committee report, a change was made 
to Dutch Civil Law in 1999,40 which allowed a homosexual parent to 
legally adopt a child of their partner.41  The report also stated that the 
only way that equality could be reached for homosexuals was to allow 
civil marriages; however, the Cabinet decided to ignore the advice of 
the committee regarding marriage rights.42 

While the equality regarding children helped to show the need for 
change in Dutch law, a transition in political party control was yet 
another factor that led to the development of same-sex marriage 
policies.  A Dutch legislator, Boris Dittrich, made it his mission to 
bring same-sex marriage legislation into Parliament.43  Parliament 
entered an era of more liberal policies that opened the door for same-
sex marriage.44 Similar to the U.S., there was great debate in 
Parliament regarding same-sex marriage. The equality argument 
 

 33. See Bohlen, supra note 20; see also About COC, COC.NL, http://www.coc.nl/engels 
(last visited Feb. 4, 2014). 

 34. See Bohlen, supra note 20; see also About COC, COC.NL, http://www.coc.nl/engels 
(last visited Feb. 4, 2014).  

 35. Bohlen, supra note 20.  
 36. Wendy M. Schrama, Registered Partnership in the Netherlands, 13 INT¶L J. L. POL¶Y 

& FAM. 315, 316 (1999). 
 37. Id. 
 38. Id. at 320. 
 39. Maxwell, supra note 25, at 152. 
 40. Schrama, supra note 36, at 321. 
 41. BW, supra note 18, at book 1, art. 243t.  
 42. Maxwell, supra note 25, at 153-54. 
 43. Glass, supra note 16, at 147. 
 44. Glass, supra note 16, at 147. 
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became a front-runner in the debate, arguing that not allowing same-
sex marriage violated equality under the law.45  The rebuttal was that 
since homosexual couples could not procreate, they were not similarly 
situated and therefore could not be treated as equals with heterosexual 
couples.46 

The lower house of Parliament was angered by the inaction of the 
Cabinet and commenced legislation granting the right of same-sex 
marriage.47  Unfortunately, this legislation was never introduced 
EHFDXVH� LW� ZDV� VWDUWHG� RQ� WKH� ILQDO� GD\� RI� 3DUOLDPHQW¶V� VHVVLRQ�48 
General elections were held soon after and a more liberal Parliament 
came into existence.49  By July 8, 1999, a bill was introduced into 
Parliament changing the definition of marriage, at least for civil 
ceremonies.50  In the final debate in Parliament, Otto Vos suggested 
that the real basis of marriage should be the love between the two 
partners, and the Dutch Parliament agreed.51  With the support of 109 
members, the lower house passed the legislation.52  Three days later, 
the upper house passed the legislation and the Queen and Minister of 
Justice signed the law, which enacted the first same-sex marriage law 
in the world.53 

ii. Can the U. S. take notes? 
Perhaps, if nothing else, the U.S. can consider the words of the 

IRUPHU�0D\RU�RI�$PVWHUGDP��-RE�&RKHQ��³,Q�WKH Netherlands, we have 
gained the insight that an institution as important as marriage should 

 

 45. Stanley Kurtz, Going Dutch? (Lessons of the same-sex marriage debate in the 
Netherlands), THE WEEKLY STANDARD, May 23, 2004, 
http://www.weeklystandard.com/Content/Public/Articles/000/000/004/126qodro.asp#. 

 46. Id. 
 47. Maxwell, supra note 25, at 154. 
 48. Maxwell, supra note 25, at 154. 
49. Maxwell, supra note 25, at 154. 
 50. Maxwell, supra note 25, at 154-55. 
 51. Glass, supra note 16, at 149; see also Kurtz, supra note 45 (³Proceeding on the basis 

of the notion that love between two partners forms the most important driving force in 
selecting one of the forms of relationship, there is absolutely no reason, objectively, to 
distinguish between heterosexual love and homosexual love.´). 

 52. Glass, supra note 16, at 149. 
 53. Maxwell, supra note 25, at 157. 
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EH�RSHQ�WR�HYHU\RQH�´54  Marriage has always been a fundamental right 
in this nation,55 DQG�ZLWK�WKH�6XSUHPH�&RXUW¶V�UHFHQW�UXOLQJ�WR�VWULNLQJ�
GRZQ�WKH�FRXQWU\¶V�FXUUent definition of marriage, the U.S. might need 
to apply that right to both hetero and homosexual marriages. Even with 
the differences between the two governmental systems, most 
specifically the lack of federalism in the Netherlands, some of the 
arguments are still applicable to the U.S.  The U.S. has a foundation of 
equality built into our laws,56 so looking into the equality argument, for 
both domestic and international laws, could set the U.S. on the path to 
achieving equality.  It appears that the U.S. has faced a number of 
REVWDFOHV�WKDW�WKH�1HWKHUODQGV�DOVR�IDFHG��VR�WKH�1HWKHUODQGV¶�KLVWRU\�
is a positive starting point to show that the U.S. can make a nationwide 
policy to allow the right of same-sex marriage. 

� %��7KH�8QLWHG�.LQJGRP�

i. Developments in Same-sex Marriage Policies 
While the Netherlands was the first country to allow same-sex 

marriage, the United Kingdom became the most recent country to 
allow the right.57  In England and Wales, same-sex couples cannot 
marry until March 29, 2014.58  In Scotland, same-sex marriages will 
begin sometime in autumn.59  The debate in the United Kingdom was 
extremely divided on the topic of same-sex marriage, but it was signed 
into law in July 2013, for England and Wales.60  Scotland more recently 
granted the right for same-sex couples to marry when it passed 

 

 54. Sonia Bychkov Green, Currency of Love: Customary International Law and the Battle 
for Same-Sex Marriage in the United States, 14 U. PA. J.L. & SOC CHANGE 53, 94 
(2011) (citing Amsterdam Holds First Legal Gay Marriages, INDEPENDENT (United 
Kingdom), Apr. 2, 2001, available at Westlaw 2001 WLNR 7076913).  

 55. Windsor, 133 S. Ct. at 2711. 
 56. U.S. CONST. amend. V; U.S. CONST. amend. XIV, § 1-5.  
 57. Same-sex marriage becomes law in England and Wales, B.B.C. NEWS (July 17, 2013), 

http://www.bbc.com/news/uk-politics-23338279. 
 58. Same-sex weddings to begin in March, B.B.C. NEWS, Dec. 10, 2013, 

http://www.bbc.com/news/uk-25321353. 
 59. Scotland’s same-sex marriage bill is passed, B.B.C. NEWS, Feb. 4, 2014, 

http://www.bbc.com/news/uk-scotland-scotland-politics-25960225. 
 60. Same-sex marriage becomes law in England and Wales, supra note 57. 
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legislation on February 4, 2014.
61

  While the legislation passed, it has 

not yet gone into effect, so same-sex couples must still wait for their 

right to marry.  The United Kingdom had a number of obstacles to 

overcome throughout the years. Consequently their legislative history 

may be enlightening for the United States. 

The debate in England started as far back as 1981, when the 

European Court of Human Rights (hereinafter, ECHR) decided a case, 

Dudgeon v. United Kingdom, in which the court decriminalized 

homosexual sexual conduct.
62

  The ECHR stated that a person must 

have a protected right for actions regarding his private, family life.
63

 

Even after the rulings from the ECHR, the United Kingdom still ranked 

last in Europe for discrimination against the gay community.
64

  In 

Fitzpatrick v. Sterling Housing Association, Ltd., the House of Lords 

stated that a same-sex partner was not the same as a husband or wife, 

and therefore, could not succeed in a statutory tenancy.
65

 While 

seemingly minor, this ruling ensured that any statute that read husband 
and wife would not apply to same-sex couples.

66
 

The United Kingdom realized their discriminatory practices 

regarding same-sex couples and attempted to make strides in the late 

1990s.
67

  Same-sex couples slowly gained some rights until the United 

Kingdom recognized same-sex partnerships in 2001.
68

  These 

partnerships were given little to no legal acknowledgement until the 

ruling in Mendoza v. Ghaidan overturned Fitzpatrick.
69

  Relying on the 

 

 61. Scotland’s same-sex marriage bill is passed, supra note 59.  

 62. Andrew Flagg, Civil Partnerships in the United Kingdom and a Moderate Proposal 
for Change in the United States, 22 ARIZ. J. INT¶L & COMP. LAW 613, 617 (2005); 

Dudgeon v. United Kingdom, (1983) Series A, No. 59; 5 E.H.R.R. 573.   

 63. Flagg, supra note 62, at 617. 

 64. Flagg, supra note 62, at 619. 

 65. Flagg, supra note 62, at 620; Fitzpatrick v. Sterling Housing Association Ltd., (2000) 

79 P. & C.R. D4 (1999). 

 66. Flagg, supra note 62, at 620.  

 67. See generally YUVAL MERIN, EQUALITY FOR SAME-SEX COUPLES: THE LEGAL 

RECOGNITION OF GAY PARTNERSHIPS IN EUROPE AND THE UNITED STATES 355 (Univ. 

of Chicago Press 2002). 

 68. Id. 
 69. Flagg, supra note 62, at 620; Mendoza v. Ghaidan, (2003) 1 P. & C.R. DG14 (2002). 
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Human Rights Act of 1998,70 the court used a broad interpretation of 
husband and wife. Unlike the United States Supreme Court, the court 
of the House of Lords could not invalidate legislation, but could only 
PDUN� LW�ZLWK� D� ³GHFODUDWLRQ� RI� LQFRPSDWLELOLW\�´ which had no legal 
significance.71  Same-sex couples continued to gain rights in 2002, 
when the Adoption and Children Act was passed allowing same-sex 
couples to adopt children.72 

Finally, in 2004, the United Kingdom enacted the Civil 
Partnership Act, which legally recognized same-sex couples.73  This 
Act gave couples in civil partnerships most of the same rights as 
married couples.74  Although originally civil partnerships had to be 
completely secular, the law changed with the passage of the Equality 
Act in 2010.75  A church could agree to recognize civil partnerships if 
they wanted.76  Allowing for civil partnerships helped to quiet the gay 
community, creating an appearance of equality;77 however, critics 
noted that problems existed regarding recognition internationally, 
which created the effect of a second-rate relationship.78  While the 
United Kingdom would recognize civil partnerships, they would not 
extend recognition to valid same-sex marriages from other countries.79  
This showed same-sex couples that civil partnerships were not 
marriages.80 

Private international law became a problem soon after the passage 
of the Civil Partnership Act, when countries would not recognize valid 

 

 70. Human Rights Act, 1998, c. 42, § 3(1) (U.K.) (³So far as it is possible to do so, 
primary legislation and subordinate legislation must be read and given effect in a way 
which is compatible with the Convention rights.´). 

 71. Brigitte Clark, Jurisprudence and Conflicts of Law – Possible Messages For and From 
the UK Supreme Court, 18 NEW ENG. J. INT¶L & COMP. L. 1, 4-5 (2012). 

 72. Adoption and Children Act, s. 50 Adoption by couple, UK ST 2002 c. 38 Pt 1 c. 3 s. 
50, 2002 (³An adoption order may be made on the application of a couple where both 
of them have attained the age of 21 years.´). 

 73. Flagg, supra note 62, at 623. 
 74. Flagg, supra note 62, at 623. 
 75. Clark, supra note 71, at 6-7. 
 76. See Clark, supra note 71, at 7.   
 77. See Flagg, supra note 62, at 624. 
 78. See Clark, supra note 71, at 7-9. 
 79. See Clark, supra note 71, at 7-8. 
 80. See Clark, supra note 71, at 8.  
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same-sex marriages from other places.81  While the idea of comity 
appeared to be a uniform practice across the world,82 the ability to 
PDUU\�LV�GHWHUPLQHG�E\�WKH�ODZ�RI�D�SDUW\¶V�SUHQXSWLDO�GRPLFLOH�83  This 
meant that if a same-sex couple lived in England and went to the 
District of Columbia to get married, the marriage would not be 
recognized because England, their place of domicile, did not 
acknowledge same-sex marriage.  The U.S. faces similar problems 
between states that do and do not recognize same-sex marriage. With 
the different treatments between homosexual and heterosexual 
couples, cries of discrimination were becoming more common in the 
United Kingdom.84 

Starting in 2013, legislation went before Parliament debating the 
legalization of same-sex marriage.85  Prime Minister David Cameron 
proposed the plan, which was first passed by the House of Commons.86 
After a two-day debate the House of Lords also backed the same-sex 
marriage plan.87  The same-sex marriage law gained Royal Assent and 
became law on July 17, 2013.88  The Marriage (Same-sex Couples) Act 
2013 said that marriage of same-sex couples is lawful.89 

While also a part of the United Kingdom, Scotland did not grant 
the right for same-sex couples to marry with the passage of the 
Marriage (Same-sex Couples) Act 2013.  Rather, that right was granted 

 
 81. See Clark, supra note 71, at 9. 
 82. If a marriage is good by the laws of the country in which it is effected, it is good all the 

world over, no matter whether the proceeding or ceremony which constituted marriage 
according to the law of the place would not constitute marriage in the country of the 
domicile of one or other of the spouses. See Berthiaume v. Dastous, [1930] A.C. 79, 
83 (U.K.). 

 83. Clark, supra note 71, at 9. 
 84. Clark, supra note 71, at 9. 
 85. See generally John F. Burns & Alan Cowell, British House of Commons Approves Gay 

Marriage, N.Y. TIMES, Feb. 5, 2013, 
http://www.nytimes.com/2013/02/06/world/europe/britain-gay-marriage-
vote.html?_r=0. 

 86. Gay Marriage: Commons passes Cameron’s plan, B.B.C. NEWS, May 21, 2013, 
http://www.bbc.com/news/uk-politics-22605011.  

 87. Gay marriage bill: Peers back government’s plans, B.B.C NEWS, June 5, 2013, 
http://www.bbc.com/news/uk-politics-22764954.  

 88. Same-sex marriage becomes law in England and Wales, supra note 57. 
 89. Marriage (Same-sex Couples) Act, 2013, c. 30, § 1(1) (U.K.) (³Marriage of same-sex 

couples is lawful.´). 
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with the passage of the Marriage and Civil Partnership (Scotland) Bill 
on February 4, 2014.90  The bill contained amendments to their existing 
Marriage (Scotland) Act 1977 including that a spouse means either, 
³�D��LQ�WKH�FDVH�RI�D�PDUULDJH�EHWZHHQ�SHUVRQV�RI�GLIIHUHQW�VH[HV��D�ZLIH�
in relation to her husband or a husband in relation to his wife; and (b) 
in the case of a marriage between persons of the same sex, one of the 
SDUWLHV�WR�WKH�PDUULDJH�LQ�UHODWLRQ�WR�WKH�RWKHU�´91 

Legislation was first introduced in June 2013, and was debated in 
committee for some time.92  $OH[�1HLO��6FRWODQG¶V�6HFUHWDU\�RI�+HDOWK��
VKRZHG�VXSSRUW�IRU�WKH�OHJLVODWLRQ��VWDWLQJ��³$�PDUULDJH�LV�DERXW�ORYH��
QRW�JHQGHU��$QG�WKDW�LV�WKH�JXLGLQJ�SULQFLSOH�DW�WKH�KHDUW�RI�WKLV�ELOO�´93 
$GGLWLRQDOO\��KH�GHFODUHG��³:H�DUH�VWULYLQJ�WR�Freate a Scotland that is 
fairer and more tolerant, where everyone is treated equally. That is why 
ZH�EHOLHYH�WKDW�VDPH�VH[�FRXSOHV�VKRXOG�EH�DOORZHG�WR�PDUU\�´94  Like 
WKH� OHJLVODWLRQ� SDVVHG� LQ� (QJODQG� DQG�:DOHV�� 6FRWODQG¶V� OHJLVODWLRQ�
showed that equality is a guiding force behind allowing same-sex 
PDUULDJH��)RU�6FRWODQG¶V�OHJLVODWLRQ�WR�SDVV�WKURXJK�3DUOLDPHQW��WKHUH�
were three stages of voting.95  The first stage was passed on November 
20, 2013.96  Parliament looked at the general principles of the bill and 
decided if the bill had enough grounds to continue.97  After the bill 
passed stage one, Parliament examined the bill line by line, and made 
amendments that they felt were necessary.98  In this stage, opponents 
to the bill made several changes in an attempt to lessen the overall 

 

 90. Scotland’s same-sex marriage bill is passed, supra note 59. 
 91. Marriage and Civil Partnership (Scotland) Bill, 2014 (A.S.P. 5) § 1. 
 92. See Scotland’s gay marriage bill published at Holyrood, B.B.C NEWS, June 27, 2013, 

http://www.bbc.com/news/uk-scotland-scotland-politics-23067324. 
 93. Id.  
 94. Id.  
 95. Stages of a bill, THE SCOTTISH PARLIAMENT, 

http://www.scottish.parliament.uk/visitandlearn/Education/18641.aspx (last visited 
Feb. 9, 2014).  

 96. Scotland’s same sex marriage bill: How MSPs voted, B.B.C. NEWS, Nov. 20, 2013, 
http://www.bbc.com/news/uk-scotland-scotland-politics-25018895. 

 97. See generally Stages of a bill, supra note 95.  
 98. Stages of a bill, supra note 95.  
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effect of the bill, but those amendments were rejected.99  The bill 
passed stage two on January 16, 2014.100  The bill finally passed stage 
three by an overwhelming majority on February 4, 2014.101  The bill 
still requires Royal Assent to become an official act of Parliament.102 
Since the Queen signed a law last year granting same-sex marriages in 
England and Wales, Royal Assent should easily be achieved. 

ii. Can the U.S. take notes? 
Prime Minister David Cameron believes that the whole world can 

take after the English Parliament.103  Mr. Cameron hopes to set an 
H[DPSOH�ZLWK�WKLV�$FW��VWDWLQJ��³,¶YH�WROG�WKH�%LOO�WHDP�,¶P�QRZ�JRLQJ�
to reassign them because, of course, all over the world people would 
have been watching this piece of legislation and we¶YH�VHW�VRPHWKLQJ��
,�WKLQN��RI�DQ�H[DPSOH�RI�KRZ�WR�SDVV�JRRG�OHJLVODWLRQ�LQ�JRRG�WLPH�´104 
While there are still differences in governmental structure, both the 
United Kingdom and the U.S. are comprised of multiple states, which 
puts a system of federalism in place. Since the United Kingdom 
developed their same-sex marriage policy after problems with 
international recognition of same-sex relationships, the United States 
might be able to use the same argument.  If the U.S. does not recognize 
valid same-sex marriages, any type of same-sex union the U.S. does 
allow would be seen as inferior to marriage, and therefore, would give 
the gay rights movement an equal protection argument.  Another 
helpful factor was that Mr. Cameron took charge and promised this 

 
 99. Rochelle Sampy, Scottish Parliamentary committee rejects attempts to waterdown 

same-sex marriage bill, PINKNEWS, Dec. 19, 2013, 
http://www.pinknews.co.uk/2013/12/19/scotland-anti-equal-marriage-amendments-
rejected-by-scottish-parliamentary-committee/. 

 100. Scott Roberts, Scottish parliamentary committee votes to remove spousal veto from 
equal marriage bill, PINKNEWS (Jan. 16, 2014), 
http://www.pinknews.co.uk/2014/01/16/scottish-parliamentary-committee-votes-to-
remove-spousal-veto-from-equal-marriage-bill/.   

 101. Scotland’s same-sex marriage bill is passed, supra note 59. 
 102. Stages of a bill, supra note 95. 
 103. Christopher Hope, David Cameron: “I want to export gay marriage around the 

world,” THE TELEGRAPH July 24, 2013, 
http://www.telegraph.co.uk/news/politics/10200636/I-want-to-export-gay-marriage-
around-the-world-says-David-Cameron.html.   

 104. Id. 
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law would be enacted by 2015.105  Thus, if a policy maker in the U.S. 
took positive steps to propose same-sex marriage legislation, our 
country could be on its way to a policy change.  In fact, with the latest 
stand from the Justice Department,106 Attorney General Eric Holder 
could be one of the leaders in getting a nationwide same-sex policy.107 
Mr. Holder stated that all federal employers must give marriage 
benefits to those couples with a valid same-sex marriage regardless of 
whether their state allows same-sex couples to marry.  He also told the 
6WDWHV¶�$WWRUQH\�*HQHUDOV�WKDW�WKH\�DUH�QRW�UHTXLUHG�WR�GHIHQG�D�VWDWH�
law banning same-sex marriage if they believe it to be 
discriminatory.108 

� &��&DQDGD�

i. Developments in Same-sex Marriage Policies 
Canada was the fourth country in the world to give same-sex 

couples the right to marry, when they enacted legislation in July 
2005.109  &DQDGD¶V�JD\�ULJKWV�PRYHPHQW�ZDV�H[WUHPHO\�HIIHFWLYH�DQG�
eventually led to the right to marry.110  In 1969, the Canadian 
government repealed their sodomy laws, which granted the first rights 
to same-sex couples.111 Soon after, gay rights marches began to take 
place in order to achieve equality in employment, housing, and 
immigration.112  By 1985, every jurisdiction in Canada prohibited 
discrimination based on sexual orientation.113  The provinces relied on 
 

 105. Id. 
 106. Sari Horwitz, Justice Department to give married same-sex couples equal protection, 

WASH. POST, Feb. 8, 2014, http://www.washingtonpost.com/world/national-
security/justice-department-to-give-married-same-sex-couples-sweeping-equal-
protection/2014/02/08/36eafcae-90cc-11e3-b227-12a45d109e03_story.html. 

 107. See infra pp. 26-27.  
 108. See supra note 107 and accompanying text.   
 109. Canada Senate backs gay marriage, B.B.C. NEWS, July 20, 2005, 

http://news.bbc.co.uk/2/hi/americas/4699411.stm.   
 110. See generally Christy M. Glass & Nancy Kubasek, The Evolution of Same-Sex 

Marriage in Canada: Lessons the U.S. can Learn from their Northern Neighbor 
Regarding Same-Sex Marriage Rights, 15 MICH. J. GENDER & L. 143 (2008). 

 111. Id. at 149 (³There¶s no place for the state in the bedrooms of the nation.´). 
 112. Id. at 156. 
 113. Mary C. Hurley, Bill C-38: The Civil Marriage Act, Law & Gov. Division, Parliament 

of Can. (Feb. 14, 2005), 
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Section 15 of the Canadian Charter of Rights and Freedoms,114 and 
legislative reforms were made based on a principle of equality.115 

Starting in 1992, provinces of Canada started to change their 
definitions of spouse in various statutes to include same-sex couples.116 
In 1999, same-sex couples were granted benefit rights, including 
survivor benefits.117  In 2002, Parliament enacted legislation that 
allowed federal statutes to apply equally to both unmarried 
heterosexual and homosexual couples,118 although this legislation 
specifically stated that it did not affect the existing definition of 
marriage.119 

In Canada, Parliament has always had the exclusive capacity to 
determine who can enter into marriage, but leaves any formalities of 
marriage to the provinces.120  This is essentially like the federalism 
system set up in the U.S., except nowhere in the Canadian legislation 
is there a definition of marriage.121  One major difference exists 
between the U.S. system and Canada; the Canadian national 
government is responsible for making family law,122 while that is left 
to the states in the U.S.123 

The first two judicial challenges in Canada failed based on the 
history of the country defining marriage as a union between a man and 

 

http://www.parl.gc.ca/About/Parliament/LegislativeSummaries/bills_ls.asp?ls=c38&P
arl=38&Ses=1.  

 114. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act, c. 11 (U.K.) (³Every individual is equal before and 
under the law and has the right to the equal protection and equal benefit of the law 
without discrimination and, in particular, without discrimination based on race, 
national or ethnic origin, colour, religion, sex, age or mental or physical disability.´). 

 115. Hurley, supra note 113. 
 116. Hurley, supra note 113. 
 117. Hurley, supra note 113; Public Sector Pension Investment Board Act, R.S.Q., c. C-78 

(Can.). 
 118. Glass & Kubasek, supra note 110, at 167. 
 119. Modernization of Benefits and Obligations Act, R.S.Q., c. C-23 (Can.) (³For greater 

certainty, the amendments made by this Act do not affect the meaning of the word 
³marriage´, that is, the lawful union of one man and one woman to the exclusion of all 
others.´). 

 120. Hurley, supra note 113. 
 121. Hurley, supra note 113. 
 122. Glass & Kubasek, supra note 110, at 160. 
 123. See Glass & Kubasek, supra note 110, at 160. 
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a wife.124  However, a provincial Ontario court finally ruled that 

defining marriage in terms of opposite sex couples was an 
infringement on Section 15 of the Canadian Charter of Rights and 

Freedoms.125  The Ontario Court of Appeals upheld this decision and 

Ontario was the first province to allow same-sex marriage in Canada.126 
The province of British Columbia quickly followed suit, when it 

allowed same-sex marriage to begin in 2003.127  Six other Canadian 

provinces soon enacted similar legislation.128 
In the federal government, the House of Commons Standing 

Committee on Justice and Human Rights was formed to debate the 

policy of same-sex marriage.129  After the ruling in the Ontario court 
system, this committee immediately gave support to the same-sex 

marriage movement.130  In 2003, the Supreme Court of Canada 

announced that it would not appeal the decisions in Ontario or British 
Columbia.131  Additionally, the Court also was given a copy of a bill 

that would legalize same-sex marriage across the country to determine 

if Parliament had the power to enact such legislation.132  The Supreme 
Court of Canada issued a decision in 2004, which stated that 

Parliament did have the necessary power to enact legislation, but that 

religious institutions would not be required to perform same-sex 
ceremonies against their will.133 

The Civil Marriage Act states, ³0DUULDJH��IRU�FLYLO�SXUSRVHV��LV�WKH�
ODZIXO�XQLRQ�RI�WZR�SHUVRQV�WR�WKH�H[FOXVLRQ�RI�DOO�RWKHUV�´134  The act 
also guarantees that no religious institution is required to perform 

 

 124. See Hurley, supra note 113. 

 125. Glass & Kubasek, supra note 110, at 167. 

 126. See Hurley, supra note 113. 

 127. See Hurley, supra note 113. 

 128. See Hurley, supra note 113. 

 129. Glass & Kubasek, supra note 110, at 168. 

 130. See Hurley, supra note 113 (³The recent Ontario Court of Appeal decision which 

redefines the common-law definition of µmarriage¶ as µthe voluntary union for life of 

two persons, to the exclusion of all others,¶ while fully respecting freedom of religion, 

as guaranteed under the Charter of Rights.´).   
 131. See id. 
 132. Nicholas Bala, The Debates About Same-Sex Marriage in Canada and the United 

States: Controversy Over the Evolution of a Fundamental Social Institution, 20 BYU 

J. PUB. L. 195, 217 (2006).  

 133. Id. 
 134. The Civil Marriage Act, R.S.Q., c. C-38 (Can.). 
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same-sex marriages without their consent.135  The bill received Royal 
Assent on July 20, 2005.136  Even though the proposed legislation was 
made law in 2005, it was challenged in 2006.137  With an even greater 
margin of victory than with the original same-sex marriage bill, the 
challenge was defeated and the law was kept intact.138 This result 
suggested that the same-sex marriage movement has only continued to 
gain popularity with time.139 

ii. Can the U.S. take notes? 
Canada and the U.S. have very similar governmental systems.140 

The common history of starting as British colonies resulted in similar 
structure with both governments, including the importance of 
federalism between the provinces-states and the national 
government.141  Like the United States, the Canadian provinces have 
the power to determine the formalities of marriage.142  Even with this 
policy in effect, the Canadian Parliament could still pass a nationwide 
policy to allow same-sex marriage.143  While our systems are not 
exactly the same, the U.S. might be able to follow the path taken by 
Canada.  The U.S. already has states that have enacted same-sex 
marriage policies.  If the federal government takes an interest in the 
topic, the U.S. could be on its way to marriage equality. In fact, a 
number of the strides made regarding same-sex marriage cite Canadian 
jurisprudence to explain the result.144 

 

 135. Id. 
 136. Glass & Kubasek, supra note 110, at 168. 
 137. Glass & Kubasek, supra note 110, at 168-69. 
 138. Glass & Kubasek, supra note 110, at 169. 
 139. Glass & Kubasek, supra note 110, at 169. 
 140. See generally Glass & Kubasek, supra note 110, at 169. 
 141. See generally Glass & Kubasek, supra note 110, at 148. 
 142. Hurley, supra note 113. 
 143. Hurley, supra note 113. 
 144. See Bala, supra note 132, at 223-24 (providing examples in both Vermont and 

Massachusetts citing Canadian jurisprudence).  
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� '��7KH�8QLWHG�6WDWHV�

i. Developments in Same-sex Marriage Policies 
Before trying to model U.S. politics after other countries that have 

successfully implemented same-sex marriage policies a look into the 
development of our current policy is necessary.  Currently thirty-two 
states and the District of Columbia allow same-sex marriage.145  Since 
the enactment of the Constitution, the role of defining domestic 
relations, such as husband/wife and parent/child, has always belonged 
to the states.146  Each state has the power to enact its own legislation 
regarding marriage, as long as national law does not preempt it. 

The gay rights movement in America had a rather recent 
development, only beginning around the 1950s.147  In fact, prior to that 
time, homosexuals were not a targeted group in our society, although 
sodomy was a crime.148 America went through a period of fear of 
homosexuality, and homosexuals no longer wanted to freely identify 
themselves as gay.149  Sodomy was not only a crime, but it also carried 
a threat of imprisonment if the participants were caught.150 
Homosexuals also kept their identity a secret in the areas of 
employment and housing for fear that their status could impact those 
aspects of their lives.151  It became difficult for same-sex couples to 
adopt children, and some homosexual parents even lost custody of 
their children152 because people believed that homosexuality would 
have an adverse effect on the lives of children.153  Almost all aspects 

 

 145. Marriage Center, HUMAN RIGHTS CAMPAIGN, http://www.hrc.org/campaigns/marriage-
center (last visited Aug. 1, 2014). 

 146. Windsor, 133 S.Ct. at 2691.  
 147. Eskridge, supra note 9, at 2159. 
 148. Eskridge, supra note 9, at 2159. 
 149. See generally Eskridge, supra note 9, at 2159. 
 150. Edward H. Sadtler, A Right to Same-Sex Marriage Under International Law: Can It 

Be Vindicated in the United States?, 40 VA. J. INT¶L L. 405, 409 (1999).  
 151. Id.  
 152. Id.; see generally Bottoms v. Bottoms, 457 S.E.2d 102 (Va. 1995); see also Mark 

Strasser, Fit to be Tied: On Eskridge Custody, Discretion, and Sexual Orientation, 46 
AM. U.L. REV. 841, 842 (1997). 

 153. Bottoms, 249 Va. at 420 (stating, ³We have previously said that living daily under 
conditions stemming from active lesbianism practiced in the home may impose a 
burden upon a child by reason of the ³social condemnation´ attached to such an 
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of life were affected for people just by identifying as homosexual and 
no real strides were made in the gay rights movements until the 
1990s.154 

The first step in same-sex policies in the U.S. actually came from 
an interracial marriage case.155  The court ruled in Loving v. Virginia 
that marriage is a fundamental right and to deny that right to people is 
a deprivation of due process of law.156  Loving gives the same-sex 
marriage movement an argument that everyone has a right to marry; as 
stated clearly by the Supreme Court.  However, that argument did not 
hold much muster for same-sex couples. The road for gay activists was 
not easy, with the Supreme Court handing down a decision upholding 
the criminalization of sodomy in Bowers v. Hardwick in 1986.157 
Arguably, this ruling put the gay rights movement into motion because 
it designated homosexuals as a minority group, which created another 
argument for same-sex couples to use in their struggle.158 

While the Supreme Court stated that sodomy was still illegal, 
many states attempted to make their own rulings regarding same-sex 
marriage.  In 1993, Hawaii was the first state that successfully stated 
that denying a marriage license solely on the fact that a couple was the 
same sex was unconstitutional according to their existing marriage 
laws.159  The Hawaii court determined this was discrimination founded 
on sex, a standard which required the state to justify its denial of the 
right to marriage at a heightened level of scrutiny.160  Unfortunately for 
the people of Hawaii, an amendment to their state constitution quickly 
took away this victory for same-sex couples.161  The amendment stated, 
 

arrangement, which will inevitably afflict the child¶s relationships with its ³peers and 
with the community at large.´³) (citing Roe v. Roe, 324 S.E.2d 691, 694 (Va. 1985)). 

 154. See generally Sadtler, supra note 150.  
 155. Sarah Mazzochi, The Great Debate: Lessons to be Learned from an International 

Comparative Analysis on Same-Sex Marriage, 16 ROGER WILLIAMS U. L. REV. 577, 
579 (2011).  

 156. Loving, 388 U.S. at 12 (1967) (³Marriage is one of the µbasic civil rights of man,¶ 
fundamental to our very existence and survival.´). 

 157. Bowers v. Hardwick, 478 U.S. 186 (1986).  
 158. Eskridge, supra note 9, at 2183. 
 159. See Baehr v. Lewin, 74 Haw. 530, 536-37 (1993). 
 160. Mark E. Wojcik, The Wedding Bells Heard Around the World: Years From Now, Will 

We Wonder Why We Worried About Same-Sex Marriage?, 24 N. ILL. U. L. REV. 589, 
616-17 (2004). 

 161. HAW. CONST. art. 1, § 23. 
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³The legislature shall have the power to reserve marriage to opposite-

VH[�FRXSOHV�´162  However, this case showed the nation that same-sex 

couples wanted to fight for their relationships to be recognized by the 

rest of society.163 

Alaska was also on the forefront for same-sex marriage reform.  

In 1998, a judge ruled that there was a fundamental right to choose 

RQH¶V�SDUWQHU��DQG�D�VWDWH�KDG�Wo show a compelling interest as to why 

same-sex marriage was not allowed.164  This struck fear into a number 

of residents, and, like Hawaii, Alaska quickly enacted an amendment 

to their constitution banning same-sex marriage.165  Even though 

neither of these rulings changed any laws in these states, they showed 

that if discrimination based on sexual orientation required passing 

strict scrutiny, states were going to have a difficult time meeting their 

burden of proof. 

In 1996, the federal government took a stance on same-sex 

marriage through the passage of DOMA.166  Section 3 defined marriage 

as a union between a man and a woman.167  Additionally, section 2 of 

DOMA allowed states to refuse to recognize same-sex marriages from 

other states.168  This section was to ensure that, in the event one state 

granted same-sex couples the right to marry, the Full Faith and Credit 

Clause in the Constitution would not require the remaining states to do 
 

 162. Id.  
 163. Wojcik, supra note 160, at 616. 

 164. Wojcik, supra note 160, at 618-19. 

 165. ALASKA CONST. art. 1, § 25 (³To be valid or recognized in this State, a marriage may 

exist only between one man and one woman.´). 
 166. Lynn D. Wardle, Involuntary Imports: Williams, Lutwak, the Defense of Marriage Act, 

Federalism, and “Thick” and “Thin” Conceptions of Marriage, 81 FORDHAM L. REV. 

771, 773 (2012). 

 167. Defense of Marriage Act, 1 U.S.C. § 7 (1996) (³In determining the meaning of any 

Act of Congress, or of any ruling, regulation, or interpretation of the various 

administrative bureaus and agencies of the United States, the word µmarriage¶ means 

only a legal union between one man and one woman as husband and wife, and the 

word µspouse¶ refers only to a person of the opposite sex who is a husband or a 

wife.´); invalidated by U.S. v. Windsor, 133 S.Ct. 2675 (2013). 

 168. Defense of Marriage Act, 28 U.S.C. §1738C (1996) (³No State, territory, or possession 

of the United States, or Indian tribe, shall be required to give effect to any public act, 

record, or judicial proceeding of any other State, territory, possession, or tribe 

respecting a relationship between persons of the same-sex that is treated as a marriage 

under the laws of such other State, territory, possession, or tribe, or a right or claim 

arising from such relationship.´). 
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so.169  Signed into law by President Clinton, DOMA did not ban same-
sex marriage, but rather, for the purposes of federal law, declared 
same-sex marriages invalid.170  This law was supposed to help clarify 
the necessary recognition between states and the federal government 
for valid same-sex marriages.171  A number of states followed the 
federal government and enacted a version of DOMA that applied to 
their state laws.172  As time passed, policies regarding same-sex 
marriage began to change, and the constitutionality of DOMA began 
to be questioned.173 

While not directed at same-sex marriage, the Supreme Court 
handed down a decision in Romer v. Evans that started to help the gay 
rights movement.174  In the 1996 ruling, the Supreme Court stated that 
the Colorado constitutional amendment that denied homosexuals the 
right to be protected from discrimination was unconstitutional because 
it denied the group equal protection under the law.175  The Court relied 
on the fact that the amendment did not even pass rational basis, but the 
Court refused to state which scrutiny test was proper for discrimination 
based on sexual orientation.176  This ruling would eventually lead to 
the first state in the U.S. to allow same-sex marriage.177 

In 1999, the Vermont Supreme Court ruled that denying benefits 
to same-sex partners that were offered to married couples was a 
violation of the Common Benefits Clause of the Vermont 
Constitution.178  The Common Benefits Clause had similarities to both 
the Equal Protection Clause in the U.S. Constitution and Section 15 of 
&DQDGD¶V�&KDUWHU��DQG�WKH�FRXUW�VWDWHG�WKDW�ERWK�JURXSV�GHVHUYHG�WR�EH�
given equal treatment under the law.179  In reaction to this ruling, the 

 

 169. Wardle, supra note 166, at 789-90. 
 170. See Windsor, 133 S.Ct. at 2683.  
 171. Wardle, supra note 166, at 788. 
 172. See Wojcik, supra note 160, at 620. 
 173. See Wojcik, supra note 160, at 620. 
 174. Romer v. Evans, 517 U.S. 620, 635 (1996).  
 175. Id. (³We must conclude that Amendment 2 classifies homosexuals not to further a 

proper legislative end but to make them unequal to everyone else. This Colorado 
cannot do. A State cannot so deem a class of persons a stranger to its laws.´). 

 176. Id. at 632. 
 177. See Wojcik, supra note 160, at 626.  
 178. Bala, supra note 132, at 223. 
 179. Bala, supra note 132, at 223. 
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Vermont legislature created civil unions in 2000, which granted same-
sex couples all of the rights of married couples under state law.180 

In 2003, same-sex marriage advocates gained another victory 
when the Supreme Court overturned Bowers in Lawrence v. Texas.181 
Most states had stopped following the law set out in Bowers, but it was 
still an achievement for the gay rights movement.182 The most 
interesting development from this case was the CouUW¶V�UDWLRQDOH��)LUVW��
the Court looked to the fact that the European Court of Human Rights 
LJQRUHG�WKH�6XSUHPH�&RXUW¶V�UXOLQJ�LQ�Bowers, and granted the right of 
sodomy as a right to privacy in the home.183  7KLV�VKRZHG�WKH�&RXUW¶V�
willingness to take other FRXQWULHV¶�SROLFLHV�LQWR�FRQVLGHUDWLRQ�� It also 
created a right to privacy in the home that would eventually become 
an argument in same-sex marriage debates.184  In addition, the Court 
said that moral disapproval was not a legitimate state interest,185 
making it difficult for state governments to produce a legitimate 
interest that kept homosexuals from their fundamental right to 
marry.186  Justice Scalia, who authored a dissent in Lawrence, stated 
WKDW��³7RGD\¶V�RSLQLRQ�GLVPDQWOHV� WKH�VWUXFWXUH�RI�FRQVWLWXWLRQDl law 
that has permitted a distinction to be made between heterosexual and 
homosexual unions, insofar as formal recognition in marriage is 
FRQFHUQHG�´187 

In 2004, Massachusetts made national news as the first state to 
legalize same-sex marriage.188  At this point, five states and the District 
of Columbia recognized domestic partnerships, fours states had civil 
unions, and one state granted reciprocal benefits to same-sex couples, 
but no state had reached the point of granting same-sex marriages.189 

 
 180. Wojcik, supra note 160, at 635-36  
 181. See Lawrence v. Texas, 539 U.S. 558, 578 (2003) (Scalia, J., dissenting) (³Bowers was 

not correct when it was decided, and it is not correct today. It ought not to remain 
binding precedent.´); Bowers, 478 U.S. 186. 

 182. Eskridge, supra note 9, at 2181. 
 183. Lawrence, 539 U.S. at 562 (³Liberty protects the person from unwarranted 

government intrusions into a dwelling or other private places.´). 
 184. Wojcik, supra note 160, at 651. 
 185. See Lawrence, 539 U.S. at 582.  
 186. See Lawrence, 539 U.S. at 604-05.  
 187. Lawrence, 539 U.S. at 604.  
 188. Bala, supra note 132, at 223. 
 189. Glass & Kubasek, supra note 110, at 176-77). 
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The Supreme Court of Massachusetts ruled that denying marriage to 
same-sex couples could not pass rational basis in respect to the Due 
Process and the Equal Protection Clauses.190  The Massachusetts court 
gave the legislature a certain time frame to comply with their ruling.191 
The Massachusetts senate inquired whether civil unions would meet 
the necessary requirements for equality.192 In an advisory opinion, the 
court stated that civil unions created a stigma of exclusion, and only 
marriage would result in full equality for same-sex couples.193 

7KH�0DVVDFKXVHWWV� ODZ�ZDV� VDLG� WR�EH� ³WKH�ZHGGLQJ�EHOO� KHDUG�
DURXQG�WKH�ZRUOG�´194  As a result, a number of constitutional challenges 
arose across the country.195  Unfortunately, most of these challenges 
ended unsuccessfully, dissatisfying gay right activists who only gained 
the right to domestic partnerships or civil unions instead of marriage.196  
Even more disheartening, seven states banned same-sex marriage in 
2006.197  Progress was made, for example, when the California 
Supreme Court ruled in 2008 that same-sex couples had a right to 
marry. However, that progress later came to a halt,198 specifically when 
California voters passed Proposition 8, which banned same-sex 
marriages.199 

Finally in 2008, Connecticut joined Massachusetts and stated that 
same-sex couples were entitled to the right to marry.200  This ruling 
 

 190. Wojcik, supra note 160, at 657. 
 191. Bala, supra note 132, at 224. 
 192. Bala, supra note 132, at 224. 
 193. Bala, supra note 132, at 224. 
 194. Tracy Baim, Massachusetts Marriage Victory, WINDY CITY TIMES, Nov. 19, 2003, 

http://www.windycitymediagroup.com/lgbt/Massachusetts-Marriage-
Victory/480.html. 

 195. Bala, supra note 132, at 225. 
 196. See Wojcik, supra note 160, at 679. 
 197. Wyatt Buchanan, Same-sex marriage: 7 states OK ban – but it trails in Arizona, 

SFGATE, Nov. 8, 2006, http://www.sfgate.com/news/article/Same-sex-marriage-7-
states-OK-ban-but-it-2484348.php.   

 198. Lois A. Weithorn, Can a Subsequent Change in Law Void a Marriage that was Valid 
at Its Inception? Considering the Legal Effect of Proposition 8 on California’s 
Existing Same-Sex Marriages, 60 HASTINGS L.J. 1063, 1063 (2009).  

 199. Hollingsworth v. Perry, 130 S.Ct. 705, 707 (2010).  
 200. Daniela Altimari, Moods of a Milestone; A Variety of Emotions as Same-Sex Marriage 

Licenses Become Available Today; Gay Rights, HARTFORD COURANT, Nov. 12, 2008, 
at A1, also available at http://articles.courant.com/2008-11-
12/news/gaywed1112.art_1_same-sex-marriage-marriage-licenses-gay-rights.  
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resulted in a number of other states granting marriage equality. In 
2009, Iowa,201 Vermont,202 New Hampshire,203 and the District of 
Columbia204 all passed legislation that allowed same-sex couples to 
marry.  Massachusetts, Connecticut, and Iowa were based on rulings 
from the highest court in the state and said same-sex couples had a 
legal right to marry.205  The changes in Vermont and New Hampshire 
were the result of actions taken directly by the state legislature.206  The 
Maine legislature passed a law allowing same-sex marriage in 2009, 
but the voters in Maine struck down the legislation in referendum.207 

After this initial influx of actions that allowed for same-sex 
marriage, the topic seemed to cool off in the U.S. In 2010, Judge 
Vaughan Walker, a U.S. District Court Judge in California, ruled that 
Proposition 8 was unconstitutional because it denied same-sex couples 
due process and equal protection.208  Besides that action, no real 
progress was made in the U.S. regarding same-sex marriage. 
According to a Gallup Poll in 2010, 53% of the country still opposed 
legalizing gay marriage.209 

 

 201. Christopher Burbach, Vows Exchanged Across State: Waiting period over for Iowa 
same-sex marriages, LEXINGTON CLIPPER HERALD, May 1, 2009, 
http://lexch.com/news/regional/vows-exchanged-across-state/article_ed85c598-9a2d-
5702-b8fa-ccf59a8c794a.html.  

 202. John Curran, New era dawns for Vermont, THE HUFFINGTON POST, Sept. 2, 2009, 
http://www.huffingtonpost.com/2009/09/01/same-sex-marriages-
begin_n_273580.html . 

 203. Abby Goodnough, New Hampshire Legalizes Same-Sex Marriage, N.Y. TIMES, June 3, 
2009, http://www.nytimes.com/2009/06/04/us/04marriage.html?_r=0. 

 204. Ian Urbina, Gay Marriage is Legal in the U.S. Capital, N.Y. TIMES, Mar. 3, 2010, 
http://www.nytimes.com/2010/03/04/us/04marriage.html. 

 205. 19 States with Legal Gay Marriage and 31 States with Same-Sex Marriage Bans, 
PROCON.ORG (last updated July 30, 2014, 2:28 PM). 

 206. Id. 
 207. See A Setback in Maine for Gay Marriage, But Medical Marijuana Law Expands, 

N.Y. TIMES, Nov. 4, 2009, 
http://www.nytimes.com/2009/11/05/us/politics/05maine.html.  

 208. Joe Garofoli, John Wildermuth & Demian Bulwa, Prop. 8 judge strikes down same-
sex marriage ban, SF GATE, Aug. 5, 2010, http://www.sfgate.com/news/article/Prop-8-
judge-strikes-down-same-sex-marriage-ban-3179346.php. 

 209. Jeffrey M. Jones, American’s Opposition to Gay Marriage Eases Slightly, GALLUP 

POLITICS (May 24, 2010), http://www.gallup.com/poll/128291/Americans-Opposition-
Gay-Marriage-Eases-Slightly.aspx. 
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In 2011, the federal government finally encouraged progress for 
the gay community. President Obama stated that DOMA was 
unconstitutional and that the Department of Justice would no longer 
defend cases against same-sex couples.210  In fact, U.S. Attorney 
*HQHUDO�(ULF�+ROGHU�LQIRUPHG�&RQJUHVV�WKDW�WKH�-XVWLFH�'HSDUWPHQW¶V�
official position would be that DOMA was a violation of the Equal 
Protection Clause.211 

This federal stance again sparked the same-sex marriage debate 
across the country. New York became the next state to pass legislation 
that authorized same-sex marriage in June of 2011.212  In 2012, 
Washington State became the seventh state to legalize same-sex 
marriage.213  Like New York, same-sex marriage was achieved by 
actions of the legislature but had to survive a referendum challenge by 
the people of Washington.214 In November of 2012, the Washington 
voters approved gay marriage with Referendum 74 getting 52% of the 
vote.215  Two more states also left the decision in the hands of their 
voters.  On the 2012 ballots for Maryland and Maine there was a 
referendum on same-sex marriage.216  Both states ratified the referenda, 
with Maryland reaching 52% approval and Maine achieving 53% 

 
 210. Ian Saleh, Defense of Marriage Act: Obama Administration will no longer defend 

legality of measure, WASH. POST, Feb. 23, 2011, http://www.washingtonpost.com/wp-
dyn/content/article/2011/02/23/AR2011022305361.html.  

 211. Letter from Eric H. Holder, Att¶y Gen., to John Boehner, Speaker of the House (Feb. 
17, 2012), available at http://www.justice.gov/ag/boehner02-17-12.pdf.  

 212. Nicholas Confessore & Michael Barbaro, New York Allows Same-Sex Marriage, 

Becoming Largest State to Pass Law, N.Y. TIMES, June 24, 2011, 
http://www.nytimes.com/2011/06/25/nyregion/gay-marriage-approved-by-new-york-
senate.html?pagewanted=all. 

 213. Washington state legalizes same-sex marriage, SF GATE, Feb. 14, 2012, 
http://www.sfgate.com/nation/article/Washington-state-legalizes-same-sex-marriage-
3319199.php.  

 214. Id. 
 215. Washington Approves Gay Marriage In Referendum 74 Vote, HUFF. POST-GAY 

VOICES, Nov. 7, 2012, http://www.huffingtonpost.com/2012/11/07/washington-
referendum-74-gay-marriage_n_2050539.html. 

 216. Edith Honan, Maryland, Maine, Washington approve gay marriage, REUTERS, Nov. 7, 
2012, http://www.reuters.com/article/2012/11/07/us-usa-campaign-gaymarriage-
idUSBRE8A60MG20121107. 
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approval.217  These three were the first states that were able to pass 
legislation by popular vote.218 

Voters could have been helped by the fact that President Obama 
came out to publicly support gay marriage earlier in 2012.219 When the 
President spoke on DOMA he never expressly made a statement 
regarding gay marriage, but he did finally state that same-sex couples 
should have the right to get married.220 In his 2013 inaugural address, 
3UHVLGHQW� 2EDPD� VDLG�� ³2XU� MRXUQH\� is not complete until our gay 
brothers and sisters are treated like anyone else under the law ² for if 
we are truly created equal, then surely the love we commit to one 
DQRWKHU�PXVW�EH�HTXDO�DV�ZHOO�´221 That statement showed America that 
the Obama Administration was clearly in support of taking action to 
ensure equality by allowing same-sex couples to marry. 

The U.S. Supreme Court finally granted certiorari in two cases on 
the topic of same-sex marriage for their 2013 term.222  The Supreme 
Court ruled on the California case regarding the legality of Proposition 
8, as well as the case considering the legality of DOMA regarding the 
denial of federal benefits to legally married same-sex couples.223  
While the Court was still deciding the appropriate outcome of these 
cases, three additional states authorized the right for same-sex couples 
to marry.  Rhode Island became the next state in the nation to allow 

 

 217. Id.  
 218. Id. 
 219. Jackie Calmes & Peter Baker, Obama Says Same-Sex Marriage Should Be Legal, N.Y. 

TIMES, May 9, 2012, http://www.nytimes.com/2012/05/10/us/politics/obama-says-
same-sex-marriage-should-be-legal.html?pagewanted=all&_r=1&. 

 220. Id. (³At a certain point, I¶ve just concluded that for me personally it is important for 
me to go ahead and affirm that I think same-sex couples should be able to get married. 
I had hesitated on gay marriage in part because I thought that civil unions would be 
sufficient. I was sensitive to the fact that for a lot of people, the word marriage was 
something that invokes very powerful traditions and religious beliefs.´). 

 221.  Barack Obama, President, United States of America, Inaugural Address (Jan. 21, 
2013).  

 222.  Adam Liptak, Justices to Hear Two Challenges on Gay Marriage, N.Y. TIMES, Dec. 
7, 2012, http://www.nytimes.com/2012/12/08/us/supreme-court-agrees-to-hear-two-
cases-on-gay-marriage.html.   

 223. Id.; Hollingsworth v. Perry, 133 S.Ct. 2652, 2668 (2013); U.S. v. Windsor, 133 S.Ct. 
2675 (2013). 
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same-sex marriages through action by the legislature.224  Delaware 

became the eleventh state to legalize gay marriage shortly after Rhode 

Island.225 Like Rhode Island, Delaware enacted this policy through 

legislative action.226  Shortly after Delaware, the Governor of 

Minnesota signed same-sex marriage into law in Minnesota.227 

3ULRU�WR�WKH�6XSUHPH�&RXUW¶V�UXOLQJV��WZHOYH�VWates had legalized 

gay marriage.  On June 26, 2013, the Supreme Court handed down two 

victories to the gay rights movement.228  First, the court struck down 

section 3 of DOMA, which meant that the federal government had to 

now recognize valid same-sex marriages in regards to federal 

benefits.229  7KH�&RXUW�UXOHG�WKDW�'20$�DFWHG�WR�FUHDWH�³VHFRQG-class 

PDUULDJHV´� XQGHU� IHGHUDO� ODZ�230  7KH�&RXUW� DGGHG�� ³'20$�ZULWHV�
LQHTXDOLW\� LQWR� WKH� HQWLUH� 8QLWHG� 6WDWHV� &RGH�´231  In justifying its 

ruling, the Court stated that DOMA was an unconstitutional 

deprivation of liberty under the Fifth Amendment.232  This ruling is 

believed to be a stepping-stone to potential arguments for a nationwide 

same-sex marriage policy.233 

 

 224. Katharine Q. Seelye, Rhode Island Joins States That Allow Gay Marriage, N.Y. 

TIMES, May 2, 2013, http://www.nytimes.com/2013/05/03/us/rhode-island-joins-states-

that-allow-gay-marriage.html?_r=0.  

 225. Rachel Weiner, Delaware legalizes gay marriage, WASH. POST, May 7, 2013, 

http://www.washingtonpost.com/blogs/post-politics/wp/2013/05/07/delaware-to-

legalize-gay-marriage/.  

 226. Id. 
 227. Minnesota Legalizes Gay Marriage: Gov. Mark Dayton Signs Bill Into Law, HUFF. 

POST, May 15, 2013, http://www.huffingtonpost.com/2013/05/14/minnesota-gay-

marriage-legal-_n_3275484.html.   

 228. Robert Burns, At Supreme Court, victories for gay marriage, WASH. POST, June 26, 

2013, http://www.washingtonpost.com/politics/supreme-court/2013/06/26/f0039814-
d9ab-11e2-a016-92547bf094cc_story.html.  

 229. Id. 
 230. U.S. v. Windsor, 133 S.Ct. 2675, 2695 (2013).  

 231. Id. 
 232. Id. (³This requires the Court to hold, as it now does, that DOMA is unconstitutional as 

a deprivation of the liberty of the person protected by the Fifth Amendment of the 

Constitution.´). 
 233. Id. at 2709 (³In my opinion, however, the view that this Court will take of state 

prohibition of same-sex marriage is indicated beyond mistaking by today¶s opinion. As 

I have said, the real rationale of today¶s opinion, whatever disappearing trail of its 

legalistic argle-bargle one chooses to follow, is that DOMA is motivated by ³µbare . . . 

desire to harm¶´ couples in same-sex marriages. How easy it is, indeed how inevitable, 
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The other victory for same-sex couples came from California and 
Proposition 8.  The Supreme Court ruled that only California officials 
could appeal the decision of the District Court ruling Proposition 8 
unconstitutional.234  Since the public officials decided not to appeal the 
ruling of the District Court, the petitioners did not have standing to 
appeal the ruling.235  This meant that the appeals were without basis 
and the ruling of the District Court stands, making Proposition 8 
unconstitutional.236  This ruling, which legalized same-sex marriage in 
California, was extremely limited because the Court did not rule on the 
merits of the case.237   If a properly appealed case makes its way 
through the legal system, hopefully the Court will grant certiorari and 
rule on the merits. 

The Supreme Court rulings acted to allow federal recognition of 
valid same-sex marriages and legalized same-sex marriages in 
California, but the reactions in a number of states might be more 
important to achieving a nationwide same-sex marriage policy.  New 
Jersey was the first state to react, with a Superior Court judge ruling 
that the state had to allow gay marriage because the Supreme Court 
stated that same-sex couples had to receive the same federal benefits 
as heterosexual couples.238  While the state had enacted civil unions, 
couples in civil unions could not receive the same benefits as married 
couples, and, therefore, same-sex couples were not given equal 
protection under the law.239  The governor of New Jersey decided 
against an appeal, noting, signals from the court and the march of 

 

to reach the same conclusion with regard to state laws denying same-sex couples 
marital status.´). 

 234. Hollingsworth v. Perry, 133 S.Ct. 2652, 2668 (2013) (³We have never before upheld 
the standing of a private party to defend the constitutionality of a state statute when 
state officials have chosen not to. We decline to do so for the first time here.´). 

 235. Id. at 2656. 
 236. Id. 
 237. Robert Burns, Supreme Court strikes down key part of Defense of Marriage Act, 

WASH. POST, June 26, 2013, http://www.washingtonpost.com/politics/supreme-
court/2013/06/26/f0039814-d9ab-11e2-a016-92547bf094cc_story.html. 

 238. Kate Zernike & Marc Santora, As Gays Wed in New Jersey, Christie Ends Court Fight, 
N.Y. TIMES, Oct. 21, 2013, http://www.nytimes.com/2013/10/22/nyregion/christie-
withdraws-appeal-of-same-sex-marriage-ruling-in-new-
jersey.html?pagewanted=all&_r=0.  

 239. Id. 
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history were against him.240  New Jersey became the fourteenth state 
to legalize same-sex marriage.241 

Hawaii was the next state to pass a same-sex marriage policy.242 
The Governor of Hawaii called the legislature for a special session to 
reach a compromise measure on same-sex marriage.243  Since DOMA 
was overturned, the legislature was able to reach a consensus and 
enacted legislation on same-sex marriage.244  Shortly after this victory 
in Hawaii same-sex marriage activists got another victory in Illinois.245 
The Illinois legislature passed a measure creating what the Illinois 
governor hopes could be a model for the rest of the United States.246 
Next, New Mexico joined the marriage equality movement when the 
1HZ� 0H[LFR� 6XSUHPH� &RXUW� UXOHG� WKDW� WKH� ³SURWHFWLRQV� DQG�
responsibilities that result from the marital relationship shall apply 
HTXDOO\´�WR�ERWK�VDPH-sex and opposite-sex couples.247  New Mexico 
relied on the equal protection clause of its state constitution as 
justification for the ruling.248 

The Oregon courts also made a ruling that their ban against same-
sex marriage was unconstitutional.249  The Oregon attorney general 
said there was no basis for an appeal, and when a third party 
organization attempted to halt the start of marriages, the Supreme 
 

 240. Id. 
 241. Id. 
 242. Reid Wilson, Hawaii is 15th state to legalize gay marriage, WASH. POST, Nov. 12, 

2013, http://www.washingtonpost.com/blogs/govbeat/wp/2013/11/12/hawaii-will-
legalize-gay-marriage-as-soon-as-tuesday/.  

 243. Id. 
 244. Id. 
 245. Sophia Tareen, Illinois Gay Marriage Bill Signed into Law, State Becomes 16th to 

Legalize Same-Sex Marriage, HUFF. POST, Nov. 20, 2013, 
http://www.huffingtonpost.com/2013/11/20/illinois-gay-marriage-
bil_1_n_4312368.html.  

 246. Id. (³We understand in our state that part of our unfinished business is to help other 
states in the United States of America achieve marriage equality. . . love is not 
relegated to a second class status to any citizen in our country.´). 

 247. Fernanda Santos, New Mexico Becomes 17th State to Allow Gay Marriage, N.Y. 
TIMES, Dec. 19, 2013, http://www.nytimes.com/2013/12/20/us/new-mexico-becomes-
17th-state-to-legalize-gay-marriage.html.  

 248. Id. 
 249. Adam Liptak, Justices Reject Call to Halt Gay Marriages in Oregon, N.Y. TIMES, 

JUNE 4, 2014, http://www.nytimes.com/2014/06/05/us/politics/supreme-court-rebuffs-
call-to-end-same-sex-marriages-in-oregon.html. 
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Court denied the request.250  The Supreme Court issued a one-line 
statement without explanation, but scholars believe the request was 
from a party lacking standing.251  This denial officially made same-sex 
marriages legal in Oregon. Pennsylvania became the nineteenth state 
to legalize same-sex marriage.252  A federal district court judge ruled 
the Pennsylvania ban unconstitutional and Governor Tom Corbett 
stated he would not appeal the decision.253  The judge noted that it is 
time to make all state same-sex marriage bans a part of the past.254 

A number of other states have had recent court decisions 
challenging constitutional bans.  A Utah judge ruled that the state law 
banning same-sex marriage was unconstitutional.255  The judge stated, 
³7KH� 6WDWH¶V� FXUUHQW� ODZV� GHQ\� LWV� JD\� DQG� OHVELDQ� FLWL]HQV� WKHLU�
fundamental right to marry and, in so doing, demean the dignity of 
these same-VH[�FRXSOHV�IRU�QR�UDWLRQDO�UHDVRQ�´256 This indicated that 
the court found due process and equal protection violations within their 
law, and that the statute could not withstand even rational review. 
Since rational basis review is the lowest tier of scrutiny that can be 
applied by the courts, it meant that the law cannot possibly stand. 
Unfortunately, Utah same-sex couples have to wait before running 
down the aisle.  The Supreme Court issued a two-sentence order that 
halted same-sex marriages.257  Giving no explanation, the Court stated 
that marriages resulting from the Utah court ruling needed to wait until 
after the appeal process had finished.258  Scholars suggested that this 
could be the first sign that the Supreme Court will not say that same-
 

 250. Adam Liptak, Justices Reject Call to Halt Gay Marriages in Oregon, N.Y. TIMES, 
JUNE 4, 2014, http://www.nytimes.com/2014/06/05/us/politics/supreme-court-rebuffs-
call-to-end-same-sex-marriages-in-oregon.html. 

 251. Id.  

 252. Trip Gabriel, Pennsylvania Governor Won’t Fight Ruling That Allows Gay Marriage, 
N.Y. TIMES, May 21, 2014, http://www.nytimes.com/2014/05/22/us/pennsylvania-
governor-will-not-appeal-same-sex-marriage-ruling.html. 

 253. Id.  

 254. Id. (³It is time to discard them into the ash heap of history.´). 
 255. Niraj Chokshi, Federal judge rules Utah’s same-sex marriage ban unconstitutional, 

WASH. POST, Dec. 20, 2013, 
http://www.washingtonpost.com/blogs/govbeat/wp/2013/12/20/federal-judge-rules-
utahs-same-sex-marriage-ban-unconstitutional/.  

 256. Id. 

 257. Barnes, supra note 15.  
 258. Barnes, supra note 15.  
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sex marriage is required under our Constitution.259  On June 25, 2014, 
the U.S. Court of Appeals for the Tenth Circuit affirmed the ruling of 
the Utah court.260  Utah officials are appealed directly to the Supreme 
Court from this Tenth Circuit ruling, giving the Court another 
opportunity to rule on same sex marriage by next year.261  The Justice 
Department has stated that the federal government would recognize all 
marriages that occurred in Utah before the stay was issued, and stated 
that these couples should not have to wait in limbo through a possible 
lengthy appeal process.262 

Other state courts have made similar rulings to the Utah court. An 
Oklahoma judge stated that the constitutional amendment to their state 
constitution violated the federal Constitution.263  The judge handed 
GRZQ� WKH� UXOLQJ� ZKLFK� VDLG� WKDW� WKH� EDQ� RQ� JD\� PDUULDJH� ZDV� ³DQ�
arbitrary, irrational exclusion of just one class of Oklahoma citizens 
IURP� D� JRYHUQPHQWDO� EHQHILW�´264  The appeal process must be 
completed before same-sex couples could officially marry, but this 
case could also ensure that the Supreme Court would have to rule on 
same-sex marriage in the near future.265  2NODKRPD¶V�FDVH�PLJKW�EH�
able to achieve nationwide same-sex marriage because if a ban on 
same-VH[� PDUULDJH� YLRODWHG� WKH� &RQVWLWXWLRQ�� QR� RWKHU� VWDWH¶V� EDQ�
would be able to stand. A federal appeals court affirmed the district 
FRXUW¶V� UXOLQJ�� VWDWLQJ� WKDW� JD\� FRXSOHV� KDYH� D� IXQGDPHQWDO� ULJKW� WR�

 

 259. Amy Dardashtian, Utah Ruling May Foreshadow Supreme Court Defeat for Gay 
Marriage, HUFF. POST, Jan. 8, 2014, http://www.huffingtonpost.com/amy-
dardashtian/utah-ruling-may-foreshado_b_4551598.html.  

 260. Michael Muskal, Utah to seek U.S. Supreme Court review of gay marriage ruling, 
L.A. TIMES, July 9, 2014, http://www.latimes.com/nation/nationnow/la-na-nn-utah-
same-sex-marriage-appeal-20140709-story.html. 

 261. Id. 
 262. Sari Horwitz, Holder: Same-sex marriages in Utah legal under federal law, WASH. 

POST, Jan. 10, 2013, http://www.washingtonpost.com/world/national-security/holder-
same-sex-marriages-in-utah-legal-under-federal-law/2014/01/10/f08f363a-7a19-11e3-
af7f-13bf0e9965f6_story.html. 

 263. Erik Eckholm, Oklahoma’s Ban on Gay Marriage Is Unconstitutional, Judge Rules, 
N.Y. TIMES, Jan. 14, 2014, http://www.nytimes.com/2014/01/15/us/federal-judge-
rejects-oklahomas-gay-marriage-ban.html. 

 264. Id.  
 265. Id.  
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marry.266  A Virginia judge also ruOHG�WKDW�9LUJLQLD¶V�EDQ�RQ�PDUULDJH�
equality was unconstitutional.267  7KH�MXGJH�VWDWHG��³2XU�&RQVWLWXWLRQ�
GHFODUHV�WKDW�µDOO�PHQ¶�DUH�FUHDWHG�HTXDO��VXUHO\�WKLV�PHDQV�DOO�RI�XV�´268  
If an appellate court affirmed this ruling, it could void other marriage 
laws in the 4th Circuit and eventually the rest of the nation.269  Similarly, 
a Texas court struck down their constitutional ban on same-sex 
marriage.270  ³:LWKRXW�D�UDWLRQDO�UHODWLRQ�WR�D�OHJLWLPDWH�JRYHUQPHQWDO�
SXUSRVH�´� GHFODUHG� WKH� MXGJH�� ³VWDWH-imposed inequality can find no 
UHIXJH� LQ� RXU� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ�´271  By making a similar 
UXOLQJ�WR�2NODKRPD¶V�FRXUW��WKH�7H[DV�FRXUW�HQVXUHG�WKDW�WKH�6XSUHPH�
Court would be hearing another case on same-sex marriage in the near 
future. 

On March 21, 2014, a Michigan court heard a constitutional 
challenge to their amendment that defines marriage as between a man 
and a woman.272  The Michigan suit attacked the amendment through 
the adoption policies, 273 which is similar to the route that the 
Netherlands took when pursuing same-sex marriage policies.274  The 
judge ruled that the marriage ban violated the Equal Protection Clause 
of the Constitution.275  0LFKLJDQ¶V�DWWRUQH\�JHQHUDO�GHFLGHG�WR�DSSHDO�
the ruling, meaning same-sex couples will be waiting through the 
appeal process before same-sex marriage is officially legal. 
 

 266. Jack Healy & Adam Liptak, Court Finds Oklahoma Cannot Ban Gay Nuptials, N.Y. 
TIMES, July. 18, 2014, http://www.nytimes.com/2014/07/19/us/gay-marriage-
oklahoma-federal-court.html. 

 267. Erik Eckholm, Federal Judge Overturns Virginia’s Same-Sex Marriage Ban, N.Y. 
TIMES, Feb. 14, 2014, http://www.nytimes.com/2014/02/14/us/federal-judge-
overturns-virginias-same-sex-marriage-ban.html. 

 268. Id.  
 269. See id.  
 270. Manny Fernandez, Federal Judge Strikes Down Texas’ Ban on Same-Sex Marriage, 

N.Y. TIMES, Feb. 26, 2014, http://www.nytimes.com/2014/02/27/us/texas-judge-
strikes-down-state-ban-on-same-sex-marriage.html.  

 271. Id.  
 272. Erik Eckholm, Federal Judge Strikes Down Michigan’s Ban on Same-Sex Marriage, 

N.Y. TIMES, Mar. 21, 2014, http://www.nytimes.com/2014/03/22/us/michigan-ban-on-
same-sex-marriage-is-struck-down.html. 

 273. Ed White, Michigan gay-marriage ban at stake in rare trial, WASH. TIMES, Feb. 25, 
2014, http://www.washingtontimes.com/news/2014/feb/25/2-week-trial-to-begin-on-
michs-gay-marriage-ban/?page=all.  

 274.  Same-Sex Dutch Couples Gain Marriage and Adoption Rights, supra note 22.  
 275. Eckholm, supra note 273. 
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More recently, seven states have made similar rulings in regards 
to same-sex marriage.  On May 9, 2014, an Arkansas judge ruled that 
the state ban was unconstitutional,276  stating: 

Our freedoms are often acquired slowly, but our country 
has evolved as a beacon of liberty in what is sometimes a dark 
world.  These freedoms include a right to privacy. It is time 
to let that beacon of freedom shine brighter on all our brothers 
and sisters. We will be stronger for it.277 

However, the Arkansas Supreme Court issued a stay to same-sex 
marriages pending the appeal process.278  Idaho, Wisconsin, Indiana 
and Colorado followed similar paths, with a judge striking down the 
constitutional ban,279 and a higher court halting same-sex marriages 
awaiting the appeal process.280 

Kentucky had a slower progression in their battle for marriage 
equality.  In a decision on February 12, 2014, a judge ruled that 

 
 276. Bill Mears, Arkansas ban on same-sex marriage struck down by state judge, CNN, 

May 9, 2014, http://www.cnn.com/2014/05/09/us/arkansas-same-sex-ban-overturned/. 
 277. Id.  

 278. Arkansas: Same-Sex Marriages Are Halted, N.Y. TIMES, May 16, 2014, 
http://www.nytimes.com/2014/05/17/us/arkansas-same-sex-marriages-are-halted.html. 

 279. Greg Botelho, Federal judge declares Idaho’s gay marriage ban unconstitutional, 
CNN, May 14, 2014, http://www.cnn.com/2014/05/13/justice/idaho-gay-marriage/; 
Wisconsin: Another Same-Sex Marriage Ban Falls, N.Y. TIMES, June 6, 2014, 
http://www.nytimes.com/2014/06/07/us/wisconsin-another-same-sex-marriage-ban-
falls.html; John Newsome, Same-sex marriages put on hold in Indiana by federal 

appeals court, CNN, July 1, 2014, http://www.cnn.com/2014/06/27/us/same-sex-
marriage-indiana/; Greg Botelho & Bill Mears, Colorado’s same-sex marriage ban 

shouldn’t stand, judge rules, CNN, July 9, 2014, 
http://www.cnn.com/2014/07/09/justice/colorado-same-sex-marriage/. 

 280. Greg Botelho, Same-sex marriages on hold in Idaho, given go-ahead in Arkansas, 
CNN, May 15, 2014, http://www.cnn.com/2014/05/15/us/same-sex-marriage/; Dana 
Ford, Judge halts same-sex marriages in Wisconsin, CNN, June 14, 2014, 
http://www.cnn.com/2014/06/13/us/wisconsin-same-sex-marriage/; Newsome, supra 
note 280; Supreme Court Halts Gay Marriages While Ban Remains In Place, HUFF. 
POST, July 18, 2014, http://www.huffingtonpost.com/2014/07/18/colorado-gay-
marriage_n_5600676.html. 
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Kentucky must recognize valid gay marriages.281  On July 1, 2014, 
Kentucky went a step further and declared their ban on same sex 
marriage violated the constitutional rights of same-sex couples.282 
Most recently, a Florida court ruled that their state ban was 
unconstitutional, however, the ruling applies to only one county in 
Florida.283  Currently fourteen states are waiting for the appeal process 
to see if their same-sex citizens will be granted the right to marry.284 

Unfortunately, not all states moved in the progressive direction. 
The Kansas House of Representatives passed a measure that would 
allow businesses to refuse services to same-sex couples based on their 
religious disagreement with gay unions.285 The measure was sent to the 
Senate to be debated.286 The Kansas Senate understood the need to 
protect religious beliefs but also believed the bill is going too far and 
would be extremely harmful to Kansas businesses.287 While this 
measure did not actually become good law, it showed that the battle 
for same-sex marriage is far from over.  The Arizona legislature passed 
similar legislation through both houses.288  Fortunately for Arizona and 

 

 281. Robert Barnes, Kentucky must recognize gay marriages from other states, federal 
judge rules, WASH. POST, Feb. 12, 2014, 
http://www.washingtonpost.com/politics/kentucky-must-recognize-gay-marriages-
from-other-states-federal-judge-rules/2014/02/12/8ec79508-9410-11e3-b46a-
5a3d0d2130da_story.html.  

 282. Niraj Chokshi, Federal judge strikes down Kentucky’s ban on same-sex marriage, 
WASH. POST, July 1, 2014, 
http://www.washingtonpost.com/blogs/govbeat/wp/2014/07/01/federal-judge-strikes-
down-kentuckys-same-sex-marriage-ban/.  

 283. Ruling Allows Same-Sex Marriages for Florida Keys, TIME, July 17, 2014, 
http://time.com/3001923/ruling-allows-same-sex-marriages-for-florida-keys/.  

 284. States, supra note 7.  
 285. John Hanna, Anti-gay marriage bill wins Kan. House’s approval, WASH. TIMES, Feb. 

13, 2014, http://www.washingtontimes.com/news/2014/feb/12/kan-house-plans-final-
vote-on-gay-marriage-bill/?page=all. 

 286. Id.  
 287. John Milburn, Kan. Senate leader: Discrimination bill won’t pass, HUFF. POST, Feb. 

14, 2014, http://www.huffingtonpost.com/2014/02/14/kansas-senate-gay-
bill_n_4789482.html. 

 288. Leigh Ann Caldwell, Arizona Gov. Jan Brewer weighs options on anti-gay measure, 
CNN, Feb. 25, 2014, http://www.cnn.com/2014/02/25/politics/arizona-brewer-anti-
gay-bill/.  
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the rest of the United States, Governor Jan Brewer vetoed the bill.289 
%UHZHU� VWDWHG�� ³5HOLJLRXV� OLEHUW\� LV� D� FRUH� $PHULFDQ� DQG� $UL]RQD�
YDOXH��VR�LV�QR�GLVFULPLQDWLRQ�´290  While these bills were unsuccessful, 
six additional states have proposed legislation along similar lines.291 
Missouri, Illinois, South Dakota, Tennessee, Oregon and Hawaii 
introduced legislation that would enable businesses to discriminate 
against same-sex couples.292  While most of America moved forward, 
some states continued to be adamantly against the idea of marriage 
equality. 

In an unusual decision, the Supreme Court recently helped the 
battle for same-sex marriage by denying certiorari in five cases 
involving same-sex marriage.293  The Supreme Court actually 
advanced the same-sex marriage movement because it allowed the 
ORZHU� FRXUWV¶� GHFLVLRQV� WR� VWDQG�� LQFOXGLQJ� WKUHH� IHGHUDO� DSSHDOV¶�
decisions that may have a more expansive result.294  The decision 
legalized same-sex marriage in Indiana, Oklahoma, Utah, Virginia and 
Wisconsin.295  Additionally, the court cleared the way for same-sex 
marriage to pass in Alaska, Arizona, Colorado, Idaho, Nevada, North 
Carolina, West Virginia, and Wyoming.296 Further, Kansas, Montana 
and South Carolina have precedents from their judicial circuits that 
favor same-sex marriage policies.297 This decision essentially marks 
the beginning of the end for same-sex marriage bans. Justice Ruth 

 

 289. Fernanda Santos, Arizona Governor Vetoes Bill on Refusal of Service to Gays, N.Y. 
TIMES, Feb. 26, 2014, http://www.nytimes.com/2014/02/27/us/Brewer-arizona-gay-
service-bill.html?_r=1. 

 290. Id.  
 291. Katy Steinmetz, 6 Proposals Denying Service to Gays You Haven’t Heard About, 

TIME, Feb. 27, 2014, http://time.com/10140/arizona-kansas-same-sex-bill-refusal-of-
service-gay/. 

 292. Id.  
 293. Adam Liptak, Supreme Court Hands Gay Marriage a Tacit Victory, N.Y. TIMES, Oct. 

6, 2014, http://www.nytimes.com/2014/10/07/us/denying-review-justices-clear-way-
for-gay-marriage-in-5-
states.html?hp&action=click&pgtype=Homepage&version=Banner&module=span-ab-
top-region&region=top-news&WT.nav=top-news. 

 294. Id. 
 295. Id. 
 296. Same Sex Marriage Fast Facts, CNN, Nov. 7, 2014, 

http://www.cnn.com/2013/05/28/us/same-sex-marriage-fast-facts/. 
 297. States, FREEDOM TO MARRY (2014), http://www.freedomtomarry.org/states/. 
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Bader Ginsberg has commented that there is no urgency to have the 
court rule on the issue because there has not been a split by federal 
courts.298 She has also stated that the court needs to move slowly on 
social issues because if a ruling is issued that drastically changes the 
law, there can be a lot of backlash from the public.299   The court 
handled interracial marriages in a similar manner, not delivering an 
ultimate ruling on the matter until 34 states already allowed interracial 
marriages.300  The Court leaves the U.S. in an interesting situation 
regarding same-sex marriage. While the Court did advance same-sex 
marriage in a number of states, there will not be a nationwide ruling on 
same-sex marriage in the near future.  In fact, it appears that until a 
court upholds a same-sex marriage ban, the Supreme Court will not 
take a case.  This leaves the decisions up to the states to overturn their 
same-sex marriage bans, which may be difficult in states that have not 
had any judicial proceedings regarding same-sex marriage bans. 

While the U.S. appears to be on a path towards nationwide same-
sex marriage, the 6th Circuit Court recently gave the Supreme Court 
the controversy that Justice Ginsberg alluded to, by upholding same-
sex marriage bans.301  This ruling acts to overturn the rulings of the 
lower courts in Michigan, Ohio, Tennessee and Kentucky.302  The 
majority opinion said same-sex marriage is a topic that should be left 
up to the public and not made by a judicial decision.303  Even though 
this ruling appears to be a roadblock in reaching a nationwide policy, 
Justice Breyer says that the battle on same-sex marriage is far from 
over.304  This new ruling may be exactly what the U.S. needed for the 
Supreme Court to decide on the merits of same-sex marriage. 

 

 298. States, FREEDOM TO MARRY (2014), http://www.freedomtomarry.org/states/ 
(discussing the backlash over the 1973 decision, Roe v. Wade). 

 299. Id.  
 300. Id. 
 301. Jonathan Capehart, Hurray for the 6th Circuit Rejection of Gay Marriage, NPR, Nov. 

7, 2014, http://www.washingtonpost.com/blogs/post-partisan/wp/2014/11/07/hurray-
for-the-6th-circuit-rejection-of-gay-marriage/. 

 302. Id.  
 303. Id.  
 304. Hilary Krieger, Supreme Court Justice Stephen Breyer Signals Gay Marriage Case 

Not Closed, POLITICO, Nov. 10, 2014, 
http://www.politico.com/story/2014/11/supreme-court-gay-marriage-justice-stephen-
breye-112736.html. 
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Today Americans stand divided. According to the latest Gallup 
Poll, about 55% of Americans support same-sex marriage.305  The 
executive branch backed gay marriage, while the Supreme Court gave 
mixed signals.  In the most recent stance, the Justice Department has 
stated that federal employers across the nation should treat married 
same-sex couples the same as heterosexual couples regardless of 
whether the state recognizes gay marriage.306  This new policy covered 
a variety of areas, including spousal privilege in court proceedings, 
extra benefits for incarcerated individuals dealing with their spouses, 
and the ability of same-sex couples to file jointly for bankruptcy.307  
(ULF�+ROGHU�GHFODUHG��³This means that, in every courthouse, in every 
proceeding and in every place where a member of the Department of 
Justice stands on behalf of the United States ² they will strive to 
ensure that same-sex marriages receive the same privileges, 
protections, and rights as opposite-VH[�PDUULDJHV�XQGHU�IHGHUDO�ODZ�´308 
+ROGHU� FRQWLQXHG�� ³>$@V� DOO-important as the fight against racial 
discrimination was then, and remains today, know this: My 
commitment to confronting discrimination based on sexual orientation 
RU�JHQGHU�LGHQWLW\�UXQV�MXVW�DV�GHHS�´309  The Attorney General recently 
H[SRXQGHG�RQ�KLV� VWDQFH�ZKHQ�KH� WROG� WKH� DWWRUQH\V¶� JHQHUDO� RI� WKH�
states that they are not required to defend bans on same-sex marriage 
if they believed those bans are discriminatory.310 

While thirty-two states and the District of Columbia authorize 
same-sex marriages, a number of states still restrict them.  Following 
RWKHU�FRXQWULHV¶�VXFFHVVIXO�SDWKV�WR�VDPH-sex marriage may be exactly 
what the United States needs to do to reach our own nationwide policy. 

 
 305. Justin McCarthy, Same-Sex Marriage Support Reaches New High at 55%, GALLUP 

POLITICS, May 21, 2014, http://www.gallup.com/poll/169640/sex-marriage-support-
reaches-new-high.aspx. 

 306. Horwitz, supra note 106.  
 307. Horwitz, supra note 106.  
 308. Horwitz, supra note 106.  
 309. Horwitz, supra note 106.  
 310. Matt Apuzo, Holder Sees Way to Curb Bans on Gay Marriage, N.Y. TIMES, Feb. 24, 

2014, http://www.nytimes.com/2014/02/25/us/holder-says-state-attorneys-general-
dont-have-to-defend-gay-marriage-bans.html?_r=0.  
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$� &XVWRPDU\�,QWHUQDWLRQDO�/DZ�
Customary international law could be a key to get the United 

States to pass a nationwide same-sex marriage policy. In a number of 
cases, courts around the U.S. have cited international cases; therefore, 
using customary international law may be the logical next step for 
same-sex marriage.  Customary international law is created out of the 
need to have consistent beliefs between states.311  Customary law binds 
all states that have not shown objections to the established norms, 
which means it can apply more broadly than treaty law, which only 
applies to countries that ratify the treaties.312  The United States, 
through Restatement 3 of the Foreign Relations Law, states that 
FXVWRPDU\�LQWHUQDWLRQDO�ODZ�FDQ�EH�LQFRUSRUDWHG�LQWR�WKH�³ODZ�RI�WKH�
ODQG´�SXUVXDQW�WR�$UWLFOH�9,�RI�WKH�&RQVWLWXWLRQ�313  In fact, customary 
international law is seen as federal common law and, therefore, would 
trump conflicting state law under the Supremacy Clause of the U.S. 
Constitution.314  This means that if making a nationwide policy on 
marriage does not seem possible, it might be easier to implement 
international law in state same-sex marriage cases because it is 
superior to the laws of the states.  If the U.S. courts find that customary 
international law grants the right for same-sex marriage, state laws that 
are contrary to that finding can be challenged. 

The InterQDWLRQDO� &RXUW� RI� -XVWLFH� VD\V�� ³7KH� &RXUW�� ZKRVH�
function is to decide in accordance with international law such disputes 
as are submitted to it, shall apply: a. international conventions, whether 
general or particular, establishing rules expressly recognized by the 
contesting states; b. international custom, as evidence of a general 
SUDFWLFH�DFFHSWHG�DV� ODZ�´315  This statute states that, when deciding 
cases, customary international law can be taken into consideration, 
 

 311. Anne Bayefsky & Joan Fitzpatrick, International Human Rights Law in United States 
Courts: A Comparative Perspective, 14 MICH. J. INT¶L L. 1, 3 (1992).  

 312. Id. 
 313. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 

(1987). 
 314. Sadtler, supra note 150, at 444.  
 315. Statute of the International Court of Justice, art. 38, para 1(b). 
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although some scholars argue that customary law may be unclear and 
confusing to apply.316  However, customary international law can 
develop from norms created in international treaties, including U.N. 
Documents, which can help to make clear international customs.317 

To date, no international document expressly grants the right to 
same-sex marriage.318  The U.N. has issued the Universal Declaration 
of Human Rights, which creates ideals of equality that should be 
extended to same-sex couples.  Article 7 states that all people are equal 
under the law and should be free to equal protection without 
discrimination.319  Article 12 protects a right to privacy, especially in 
the home and family.320  Finally, Article 16 states that the right to marry 
is without limitation and should be granted to everyone of full age.321 
Taken together, these three articles point to a policy allowing same-
sex marriage.  Article 16 does not state that marriage between a man 
and a woman is the only type of marriage protected by the Declaration 
of Human Rights; rather, it states that men and women have a right to 
get married.  Reading that, in combination with a right to privacy in 
the home and the right to equal protection, Article 16 can mean that all 
men and all women have the right to marry whomever they please and 
to start a family. 

Another international document that may even go a step farther 
for gay rights is the International Covenant on Civil and Political 
Rights (ICCPR).322  The ICCPR includes rights to equality regardless 

 
 316. MARK W. JANIS, INTERNATIONAL LAW, 44-45 (2008).   
 317. See id. at 43-57. 
 318. Green, supra note 54, at 86. 
 319. Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. 

A/RES/217(III), art 20, para 1 (Dec. 10, 1948)(³All are equal before the law and are 
entitled without any discrimination to equal protection of the law. All are entitled to 
equal protection against any discrimination in violation of this Declaration and against 
any incitement to such discrimination.´). 

 320. Id. (³No one shall be subjected to arbitrary interference with his privacy, family, home 
or correspondence, nor to attacks upon his honour and reputation. Everyone has the 
right to the protection of the law against such interference or attacks.´).  

 321. Id. (³Men and women of full age, without any limitation due to race, nationality or 
religion, have the right to marry and to found a family. They are entitled to equal rights 
as to marriage, during marriage and at its dissolution.´). 

 322. Green, supra note 54, at 87. 
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of sexual orientation.323  The first interpretation of the ICCPR by the 
U.N. Human Rights Committee (the Committee) showed that the 
ICCPR was not enacted to protect gay rights.324  However, in Toonen 
v. Australia, the Committee specifically stated that provisions 2 and 26 
protect sexual orientation.325  A provision in the ICCPR now exists that 
grants the right to marry.326  Since the ICCPR can be interpreted to 
include a protection for sexual orientation, a protection for same-sex 
marriages can easily be inferred.327  While a strict reading of the 
marriage provision does not directly grant the right to same-sex 
marriage, the provision does not directly state that the fundamental 
right to marry is only between a man and a woman; rather, it is the 
right for men and women to get married but not necessarily to each 
other.328 

These two documents taken together could be the spark to 
American law that would allow for the passage of same-sex marriage. 
While interpretations by the Committee are not binding law for the 
U.S., their rulings are persuasive and U.S. courts will have to find a 
MXVWLILFDWLRQ� DV� WR� ZK\� WKH\� DUH� QRW� IROORZLQJ� WKH� &RPPLWWHH¶V�

 
 323. International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), U.N. 

GAOR 21st Sess., Supp. No. 16, U.N.Doc. A/6316, at 173 (1996), 999 U.N.T.S. 171. 
(³Each State Party to the present Covenant undertakes to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the rights recognized in 
the present Covenant, without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, birth 
or other status.´ ) (³All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the law shall prohibit 
any discrimination and guarantee to all persons equal and effective protection against 
discrimination on any ground such as race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status.´) 

 324. Sadtler, supra note 150, at 418-419.  
 325. Sadtler, supra note 150, at 419. ; see also Toonen v. Australia, Comm. No. 488/1992, 

U.N. GAOR Hum. Rts. Comm., 49th Sess. Supp. No. 40, vol II, at 235, U.N. Doc. 
A/49/40 (Mar. 31, 1994) (³The Committee confines itself to noting, however, that in 
its view the reference to ³sex´ in articles 2, paragraph 1, and 26 is to be taken as 
including sexual orientation.´).  

 326. International Covenant on Civil and Political Rights, supra note 311 (³ 1. The family 
is the natural and fundamental group unit of society and is entitled to protection by 
society and the State. 2. The right of men and women of marriageable age to marry 
and to found a family shall be recognized.´). 

 327. See Toonen, supra note 314.  
 328. See Sadtler, supra note 150, at 424.  
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decisions.329  Even if the international law is not settled as to whether 

same-sex marriage is a custom, there are similarities to American law 
that should at least be persuasive to the U.S.  For example, the Fifth 

Amendment states that the federal government cannot deny life, liberty 

or property without due process of law.330  Similarly, the Fourteenth 
Amendment states that states cannot deny life, liberty or property 

without due process of law and cannot deny its citizens equal 

protection under the laws.331  The Supreme Court has stated that there 
is a fundamental right to marry.332  These three facts can be interpreted 

as to establish the same rights that both the Universal Declaration of 

Human Rights and the ICCPR grants.  If the U.S. already has similar 
laws in place, it can make the idea of customary law more persuasive 

because we believe in the same ideals.  Finding a protection of same-

sex marriage in international law can mean that U.S. courts will be able 
to find the same rights in our own laws. 

While customary international law can be a factor in determining 

same-sex marriage policies in the U.S., there are a number of 
inferences that must be made to say that there is a fundamental right to 

same-sex marriage.  Unfortunately, no international tribunal has been 

DV� H[SDQVLYH� DV� WKH� &RPPLWWHH¶V� UXOLQJ� RQ� WKH� ,&&35� SURKLELWLQJ�
discrimination based on sexual orientation.333  Thus, without a strong 

backing that same-sex marriage is a norm in international law, it might 

be a stretch to say that customary law requires a right for same-sex 
couples to marry. 

%� *RRGE\H�'20$�
Since its enactment in 1996, DOMA gave states a way around 

same-sex marriage.  If the federal government could limit benefits to 
marriages between a man and a woman, then the states could limit the 

right of marriage to the same definition.  In fact, that was exactly why 

it was enacted.  It calmed fears that same-sex marriage would suddenly 

 

 329. See Sadtler, supra note 150, at 428-429. 

 330. U.S. CONST. amend. V. 

 331. U.S. CONST. amend. XIV, § 1. 

 332. See Loving, 388 U.S. at 12 (1967). 

 333. Sadtler, supra note 150, at 429.  



4 LOVE IS PATIENT_JIL (DO NOT DELETE) 4/15/2015  12:21 AM 

UB Journal of International Law  Vol. III, No. I 

134 

be legalized everywhere if one state adopted that policy.334  DOMA 

was a safeguard to heterosexual marriages, and if the federal 
government allowed for a distinction, the public agreed.  In 1996, an 

overwhelming 68% of people agreed that marriage should only be 

between a man and a wife.335 This was evident through the number of 
states that passed state DOMA laws.336  DOMA offered a protection 

that meant, if nothing else, the federal government felt that equality 

could be reached without granting same-sex couples the right to marry. 
DOMA never made same-sex marriage legal or illegal, but now 

that the has Supreme Court ruled that defining marriage as a union 

between a man and a woman (at least in regard to federal benefits) is 
unconstitutional, it might lead the way for authorizing same-sex 

marriage.  Justice Scalia stated it was only a matter of time before the 

Court said that same-sex marriage was needed in order to create 
equality for homosexual couples.337  The latest stance by the Justice 

'HSDUWPHQW� VKRZHG� WKDW� -XVWLFH� 6FDOLD¶V� VWDWHPHQW� KDG� VRPH� WUXWK�
behind it.  Ensuring that same-sex married couples have all of the same 
federal benefits as heterosexual married couples regardless of the state 

in which the couple resides showed a need to recognize same-sex 

marriages to achieve equality.338 This new stance could be the first step 
that our nation needs in order to tackle marriage equality at a national 

level. 

Just because DOMA is no longer good law, the road is not without 
challenges for same-sex activists.  Marc Solomon, the national 

campaign director of Freedom to Marr\�� VWDWHV�� ³:H¶UH� JRLQJ� WR�EH�
HQWHULQJ�DQ�HUD�ZKHUH�PRVW�RI�WKH�OHJLVODWLYH�ILJKWV�DUH�RYHU��DQG�ZH¶UH�
going to have to undo constitutional amendments, and do that at the 

EDOORW� ER[�´339  Since a number of states have legislation that says 

 

 334. See Wardle, supra note 166, at 789. 

 335. Jeffrey M. Jones, Same-Sex Marriage Support Solidifies Above 50% in U.S., GALLUP 

POLITICS (May 13, 2013), http://www.gallup.com/poll/162398/sex-marriage-support-

solidifies-above.aspx. 

 336. See Juliet Eilperin, Why legalizing gay marriage is going to get harder, WASH. POST, 

Nov. 6, 2013 (stating that currently twenty nine states have voter approved 

constitutional bans on same-sex marriage). 
 337. See Windsor, supra note 12. 

 338. Horwitz, supra note 106. 

 339. Eilperin, supra note 325.   
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marriage is between a man and a woman, it is unlikely that the 
legislature is just going to change the policy with which their 
constituents have been happy.  This leaves the change in the hands of 
the American people.  While gaining more acceptance across the U.S., 
only three states have successfully achieved same-sex marriage 
through popular vote.340  This means that unless the Supreme Court 
handles another case and actually gives a ruling on the merits of same-
sex marriage, it may be an uphill battle to change the policy on a state-
by-state basis. 

&� 0RGHO�IRU�WKH�8�6��WR�)ROORZ�
All three case studies show similar pathways to legalizing same-

sex marriages.  Through rulings in court or legislative action, same-sex 
marriage has become policy.  The popular vote has not been the 
method chosen for achieving same sex marriage in these countries. 
While the public opinion supporting same-sex marriage has reached 
over 52% in America, it does not appear that leaving the vote to the 
people will be a potential way to achieve same-sex marriage.  A 
VSRNHVSHUVRQ� IURP� WKH� +XPDQ� 5LJKWV� &DPSDLJQ� VD\V�� ³1R� RQH� LV�
under any illusions that marriage is going to come to all 50 states 
through any other venue than the 8QLWHG�6WDWHV�6XSUHPH�&RXUW�´341 

If court action is the way to go, Canada may be the best model to 
follow.  The Canadian Supreme Court gave the legislature permission 
to enact legislation.342  The Court told the legislature that they did have 
the power to enact a nationwide marriage policy.343 However, this 
might come from the fact that family law is controlled by the national 
government in Canada.344  While each state can make its own family 
law in the U.S., if we are giving the power to the Supreme Court to 
decide if a policy is constitutional, they would be able to make a 
sweeping decision.  This means that if the Court can find that same-
sex marriage bans are unconstitutional because they are a deprivation 
of liberty, no state would be allowed to continue with its marriage bans. 
The national government would not be stepping on the toes of the 

 

 340. See Honon, supra note 216. 
 341. See Honon, supra note 216.   
 342. See.HURLEY, supra note 113. 
 343. See Bala, supra note 132, at 217-18.  
 344. Glass & Kubasek, supra note 110, at 160. 
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states, but marriage equality could be reached by attempting to have 
congruence with our Constitution. 

While the Netherlands did not have our federalism problem, their 
rationale could be the most helpful information from their same-sex 
marriage crusade.  Equality was the reigning theme and could be one 
of the best arguments for the United States, with both the Fifth and 
Fourteenth Amendments granting equal protections under the law. 
Taking the words of Otto Vos, marriage should be about love, not 
gender.345  Experts have said that same-sex marriages in the United 
6WDWHV�KDYH�EHHQ�DVVRFLDWHG�ZLWK�³GLJQLW\��LGHQWLW\�DQG�ORYH�´346  If love 
was part of the winning argument in the Netherlands, American 
attorneys should take notes and include a theme of love in their 
arguments because everyone is entitled to be happy and to be loved. 

Like the Netherlands, the most helpful aspect of the United 
.LQJGRP¶V�JD\�ULJKWV�PRYHPHQW�ZDV�WKHLU�UDWLRQDOH�� Discrimination 
was the winning argument for the United Kingdom because they would 
not recognize same-sex marriages that were validly entered into in 
other countries.347  Like the Netherlands, the need for equality won out 
in the same-sex marriage debate.  So with multiple countries agreeing 
that true equality could only be reached by allowing same-sex 
marriage, the U.S. could find a combination of international and 
domestic reasoning needed to pass marriage equality. 

,9��&21&/86,21�
The U.S. has made progress in marriage equality, but there are still 

eighteen states that do not allow same-sex marriage.  International law 
can, at the least, be persuasive authority if the Supreme Court decides 
another same-sex marriage case.  Whether following the rulings in 
Canada, where the court stated that the national government had the 
right to enact a marriage bill even with a similar system of federalism, 
or following the United Kingdom or the Netherlands with a ruling that 
same-sex marriage is necessary to truly have equality, the U.S. could 
easily achieve marriage equality.  The U.S. should take these other 
FRXQWULHV¶�UHDVRQLQJ�DERXW�VDPH-sex marriage, rather than try and copy 
their direct paths.  The idea of equality and a fundamental right to 
 

 345. Kurtz, supra note 45. 
 346. Mazzochi, supra note 155, at 598. 
 347. Clark, supra note 71. 
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marry should be enough to get the U.S. on a path to a nationwide 
policy.  If the U.S. wants to guarantee equality under the law, marriage 
equality must be the next step. 
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THE UNDERLYING ECONOMICS OF THE SOUTH 
CHINA SEA CONFLICT 

Christopher Stock* 

The countries of southeastern Asia and China are currently in a 
territorial dispute over the Spratly and Paracel island chains in the 
South China Sea.  The South China Sea encompasses roughly 1.4 
million square miles of the Pacific Ocean, spanning throughout most 
of southeastern Asia.1  A majority of the islands located within the sea 
are uninhabited and have never had an indigenous population, which 
makes it nearly impossible to track the lineage to determine 
sovereignty over the islands.  Because there has never been an 
indigenous population on a majority of the islands, there are now 
competing claims for many of the same pieces of land.2 

There are four main territorial disputes at issue: (1) China claims 
WKH�³QLQH-GDVK�OLQH´��DUHD��ZKLFK�HQFRPSDVVHV�WKH�VRXWKHUQ�SURYLQFH�
of Hainan, the Paracel island chain,  and Spratly island chain; (2) 
Vietnam claims sovereignty over the Paracel and Spratly island chains; 
(3) the Philippines claim the Spratly islands based on their 
geographical proximity to the chain; (4) Malaysia and Brunei claim 
territory they believe to be in their economic exclusion zones, as laid 
out by the United Nations Conference on Law of the Sea (UNCLOS).3  
The purpose of this paper will be to examine the underlying economics 
behind the fisheries, shipping lanes, and natural resources highlighting 
6RXWK�&KLQD�6HD¶V�UROH�LQ�WKH�LQGXVWULDOL]DWLRQ�RI�Asia. 

 
* Christopher Stock is a Staff Editor on the University of Baltimore Journal of 

International Law. Mr. Stock has a B.A in Economics from University of Maryland, 
College Park and is a J.D. candidate at the University of Baltimore School of Law for 
May 2016.  

 1. BEINA XU, South China Sea Tensions, COUNCIL ON FOREIGN RELATIONS (2014), 
http://www.cfr.org/china/south-china-sea-tensions/p29790. 

 2. Id. 
 3. Q & A: South China Sea dispute, BBC (May 8, 2014), 

http://www.bbc.com/news/world-asia-pacific-13748349. 
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Ambiguity of UNCLOS 
Each country in southeastern Asia is making legal claims for the 

disputed archipelagoes within the South China Sea.  China is claiming 
the most land, the nine-dash line area, which consumes nearly all of 
the South China Sea.4  China believes they have a right to the area 
based on their survey expeditions, fishing activities, and naval patrols, 
which allegedly date back to the fifteenth century.5  Under the 
UNCLOS agreement, which China rejects, each littoral state is allowed 
to claim an Exclusive Economic Zone of 320 km, or a continental 
shelf, around their island.6  8QGHU�WKH�81&/26�JXLGHOLQHV��&KLQD¶V�
nine-dash line area claim would be invalid. 

Unfortunately, the UNCLOS guidelines are not clear in defining 
island boundaries because there are an additional twelve kilometers of 
WHUULWRU\� WKDW� FDQ� EH� LQFOXGHG� LQ� WKH� FRXQWU\¶V� JHRJUDSK\� EDVHG� RQ�
different aquatic features.7  UNCLOS also fails to specifically state 
ZKDW� KDSSHQV� ZKHQ� DQ� LVODQG� OLHV� LQ� PXOWLSOH� FRXQWULHV¶� WHUULWRU\���
Although it may seem UNCLOS would solve the dispute by laying 
specific boundaries for each country, instead, UNCLOS further 
complicates the dispute between the countries.  The ambiguity of 
UNCLOS has opened the door for China to intimidate and dominate 
these smaller island nations.  Through its size and vast economy, China 
is able to control the South China Sea in regards to fishing, shipping, 
and natural resources. 

The Fisheries 
Fishing is an integral part to the economies of southeastern Asia 

and China. Nearly 1.5 billion people live along the border of the South 

 
 4. XU, supra note 1; David Lague, Analysis: China’s nine-dashed line in South China 

Sea, REUTERS (May 25, 2012), available at 
http://www.reuters.com/article/2012/05/25/us-china-sea-boundary-
idUSBRE84O07520120525.  

 5. Q & A: SOUTH CHINA SEA DISPUTE, supra note 3. 
 6. Leszek Buszynski, The Development of the South China Sea maritime dispute, in THE 

SOUTH CHINA SEA AND AUSTRALIA¶S REGIONAL SECURITY ENVIRONMENT 3, 4 (Leszek 
Buszynski & Christopher Roberts eds., 2013), available at 
http://nsc.anu.edu.au/documents/occasional-5.pdf. 

 7. Id. at 5. 
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China Sea and rely on fishing for food and income.8  The fishing zone 
in the South China Sea ranks fourth out of the nineteen fisheries around 
the world in total maritime production.9  The area regularly produces 
approximately 10% of the worldwide commercial fishing catch.10  
However, the unregulated fishing in the waters around the Paracel and 
Spratly archipelagoes is quickly depleting fish populations and 
destroying plant and reef life.11  The depleted fish populations have 
forced fishermen to take longer trips and travel farther from their 
homes in search of fish.  The competition between countries for the 
most valuable fisheries has led to more clashing between foreign 
fishing boats.  Many countries, in particular China, have been placing 
annual bans and have been arresting foreign fishermen in waters they 
believe to be their own.12  By taking these actions against foreign 
fishermen, China is indirectly asserting sovereign control over the 
area.13  In a recent fishing dispute, a Chinese boat struck a Vietnamese 
boat, causing the boat to eventually sink.14 

These conflicts have the potential to deter fishermen from the 
South China Sea, many of whom have no other skills.  If this trend 
continues, the economies of the region would undoubtedly suffer 
because the region relies so heavily on fishing as the foundation of the 
economy. 

The Shipping Lanes 
7KH�6RXWK�&KLQD�6HD�VHUYHV�DV�D�FRUULGRU�IRU�PXFK�RI�WKH�ZRUOG¶V�

shipping, thus, it is essential to China, southeastern Asia, and the world 
for this territorial dispute to be resolved in order to ensure free 
navigation.  The reason this area is of paramount importance is 
 

 8. XU, supra note 1. 
 9. Philippines wants fishing agreement in S. China Sea, REUTERS (Sept. 4, 2007), 

available at http://legacy.utsandiego.com/news/world/20070904-0245-philippines-
fishing-.html. 

 10. LAGUE, supra note 4.  
 11. EVA PEISOVA, Issue Alerts: The South Sea’s Commons: Behind and beyond 

sovereignty disputes, 30 EUROPEAN UNION INST. FOR SECURITY STUDIES 1 (2014), 
available at http://www.iss.europa.eu/uploads/media/Alert_30_South_China_Sea.pdf. 

 12. XU, supra note 1. 
 13. XU, supra note 1. 
 14. Vietnam boat sinks after collision with Chinese vessel, BBC (May 27, 2014), 

http://www.bbc.com/news/world-asia-27583564.  
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because, of the top ten shipping ports in the world, more than half are 
located there, and nearly fifty percent of all oil tankers pass through 
this region.15  There are roughly one and a half billion people who live 
within 100 miles of the South China Sea, and the volume of shipping 
through the South China Sea has greatly increased due to the 
developing industrial economies of the countries within the region.16  
&KLQD¶V� FRDVW�� ERUGHULQJ� WKH� 6RXWK� &KLQD� 6HD�� KDV� EHFRPH�
significantly more urban, thus giving rise to even more traffic.17  
Assuming these countries will continue to grow economically, the 
shipping lanes have the potential to become an escalating part of the 
issue threatening the economic stability of the region. 

If China were to take control of the South China Sea and impede 
travel through the region, the impact would be felt worldwide.  This 
imposition would have severe economic consequences adversely 
affecting the essential principle of free navigation. Free navigation is 
paramount to ensure the most efficient outcome is reached when 
trading and shipping internationally.  Without free navigation, the 
price of many necessary goods, in particular oil, would skyrocket in 
price due to re-routing and other inefficiencies arising from the 
nuisance.18  However, because free navigation is such a vital 
component of the global economy, it seems unlikely that a country 
would interfere with free navigation because it would also have an 
undesirable effect on their economy. 

The Natural Resources 
The South China Sea is rich with natural resources, and so the 

competitive interests between the countries have landed WKH� VHD¶V�
hydrocarbons at the crux of the dispute.  The South China Sea has yet 
WR� EH� H[SORLWHG� WR� WKH� H[WHQW� RI� PDQ\� RI� WKH� ZRUOG¶V� RWKHU� QDWXUDO�
resource locations, and therefore, remains relatively untapped.19  One 
report by the World Bank estimates that in the South China Sea there 
 

 15. XU, supra note 1; South China Sea Oil Shipping Lanes, GLOBALSECURITY.ORG,  
http://www.globalsecurity.org/military/world/war/spratly-ship.htm (last updated Nov. 
7, 2011). 

 16. XU, supra note 1. 
 17. XU, supra note 1. 
 18. XU, supra note 1 (Fifty percent of all oil tankers travel through the South China Sea). 
 19. XU, supra note 1. 
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are nine hundred trillion cubic feet of natural gas and oil reserves, 

equivalent to at least seven billion barrels.20  The vast amount of natural 

resources available to the region has the potential to allow the 

economies of the smaller nations of southeastern Asia to industrialize 

and prosper.  If smaller countries like Vietnam and the Philippines 

were able to share in the profits from the natural resources, this could 

have the potential to jumpstart their industry, and invigorate their 

economies.  The area in southeastern Asia is already booming, and 

parts of southeastern Asia are going through an industrial revolution.21  

The additional revenue from natural resources could help move along 

industrialization and ensure economic stability in the region. 

The hydrocarbons within the South China Sea are also valuable to 

&KLQD���$V�&KLQD¶V�HFRQRP\�FRQWLQXHV�WR�JURZ�DQG�H[SDQG��WKH�QDWXUDO�
resources in the area could provide the stability necessary to support 

their vast industrialization.22  Chinese energy companies have already 

VWDUWHG� GULOOLQJ� LQ� WKH� GLVSXWHG� ZDWHUV�� LQ� ������ &KLQD¶V� 1DWLRQDO�
Energy Administration named the South China Sea as a major source 

IRU� &KLQD¶V� QDWXUDO� JDV� SURGXFWLRQ�23  Although there is much 

discontent and hostility among the smaller southeastern Asian nations 

against China, the disparity of economic and political capital leaves 

OLWWOH�FKDQFH�IRU�QHJRWLDWLQJ�IDLU�WHUPV�WR�WKH�UHJLRQ¶V�K\GURFDUERQV� 

Conclusion 
The basic economics underlying the entire conflict is the necessity 

of resources to facilitate industrialization in fisheries, shipping lanes, 

and hydrocarbons, of which the South China Sea is an integral part of 

that development.24  China has been able to harass and bully their way 

into controlling the South China Sea because the countries of 

southeastern Asia have insufficient resources to properly compete.  

&KLQD¶V� XOWLPDWH� JRDO� LV� WR� IRUFH� WKH� GLVRUJDQL]HG��� VPDOOHU��
southeastern Asian countries into recognizing its claim to the area.  The 

best chance at a resolution to the South China Sea conflict would be 

 

 20. XU, supra note 1.  

 21. XU, supra note 1. 

 22. XU, supra note 1. 

 23. XU, supra note 1. 

 24. XU, supra note 1. 
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for Vietnam, the Philippines, Malaysia, and the other smaller 
southeastern Asian countries to combine economic resources to rival 
WKDW�RI�&KLQD¶V���$OWKRXJK�WKH�$VVRFLDWLRQ�RI�6RXWKHDVW�$VLDQ�1DWLRQV�
(ASEAN) exists, it lacks the necessary organization and consolidated 
nature to stand up to China.25  $6($1¶V� HFRQRPLF� DQG� SROLWLFDO�
resources are inadequate to unite the people of the region under one 
centralized influential organization.26  Thus, in order for ASEAN to be 
a successful organization and an imposing force within the region, 
$6($1� QHHGV� ³WR� GHILQH� FOHDUHU� PDQGDWHV�� HVWDEOLVK� FORVHU�
FRRUGLQDWLRQ�� DQG� PRELOL]H� JUHDWHU� UHVRXUFHV�´27  Until there is 
communication and unity between the smaller southeastern Asian 
nations, China will be able to impose their own economic agenda over 
the South China Sea. 

 

 

 25. A.K.P. Mochtan, ASEAN’ Internal Issues are Paramount, THE JAKARTA POST (Aug. 
23, 2012), available at http://www.thejakartapost.com/news/2012/08/23/asean-s-
internal-issues-are-paramount.html. 

 26. Id. 
 27. Id. 
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OVERTHROWING THE GOVERNMENT: WHAT 
BOKO HARAM MEANS FOR WOMEN 

Kimberly R. Frazier* 

Boko Haram has been active since 2002, however, most of the 
world became familiar with the Islamic terrorist group in April of 2014 
after they kidnapped approximately 276 girls from a boarding school 
in northeastern Nigeria.1  7KH� JURXS¶V� OHDGHU�� $EXEDNDU� 6KHNDX��
announced in a video that the kidnapping was an act of retaliation after 
Nigerian security forces kidnapped the wives and children of Boko 
Haram leaders.2  He also stated that the girls would be forced to convert 
to Islam and sold into the slave market to begin their new lives as 
³VHUYDQWV�´3 The kidnapping was not the first act of violence against 
women committed by Boko Haram and it will likely not be the last. 

%RNR�+DUDP��ZKLFK� ORRVHO\� WUDQVODWHV� WR� ³ZHVWHUQ� HGXFDWLRQ� LV�
VLQ�´�YRZV�WR�FRQWLQXH�LWV�FDPSDLJQ�RI�YLROHQFH�XQWLO�6KDULD�ODZ�UXOHV�
Nigeria.4  7KHVH� DFWV� RI� YLROHQFH� UHIOHFW� %RNR� +DUDP¶s vehement 
GLVDSSURYDO�RI�ZHVWHUQ�HGXFDWLRQ�DQG�1LJHULD¶V�FXUUHQW�JRYHUQPHQW��
but the group especially opposes the education of women.  This essay 
DQDO\]HV� KRZ� %RNR� +DUDP¶V� SODQ� WR� HVWDEOLVK� 6KDULD� ODZ� DIIHFWV�
women. 

%RNR�+DUDP¶V�JRDO�LV�WR�RYHUWKURZ�WKH�1igerian government and 
create a pure Islamic state ruled by Sharia law.5  Sharia, or Islamic law, 

 

*  Kimberly R. Frazier is a Staff Editor of the University of Baltimore Journal of 
International Law.  Ms. Frazier has a B.A. in English Language and Literature from 
the University of Maryland and is a University of Baltimore School of Law J.D. 
candidate for May 2016. 

 1. Janine de Giovanni, The Deadly Mission of Boko Haram (May 20, 2014), 
http://www.newsweek.com/2014/05/30/deadly-mission-boko-haram-251505.html. 

 2. Vladimir Duthiers, Faith Karimi, & Greg Botelho, Boko Haram: Why Terror Group 
Kidnaps Schoolgirls, and What Happens Next, CNN (May 2, 2014), 
http://www.cnn.com/2014/04/24/world/africa/nigeria-kidnapping-answers/. 

 3.  Id.  
 4. Monica Mark, Boko Haram Vows to Fight until Nigeria Establishes Sharia Law, THE 

GUARDIAN (Jan. 27, 2012), http://www.theguardian.com/world/2012/jan/27/boko-
haram-nigeria-sharia-law. 

 5. Id.  
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is a religious law followed by Muslims that largely originates from the 
Quran.6  Sharia is most often associated with gruesome violence, such 
as the removal of limbs, flogging, and stoning.  It is also characterized 
by unequal rights, and what most of the Western world would consider 
ZRPHQ¶V� RSSUHVVLRQ�� � )RU� H[DPSOH�� D� ZRPDQ� ZKR� KDV� EHHQ� UDSHG�
FDQQRW�WHVWLI\�LQ�FRXUW�DJDLQVW�KHU�UDSLVWV��D�ZRPDQ¶V�WHVWLPRQ\�LQ�court 
FDUULHV� RQO\� KDOI� WKH� ZHLJKW� RI� D� PDQ¶V� WHVWLPRQ\�� DQG�LQ� VRPH�
instances, women are not allowed to drive.7  Sharia can be interpreted 
differently, but under Boko Haram, all Nigerians would be subject to 
the strict interpretation which, inter alia, severely subordinates 
women.8 

2I�WKH�FRXQWU\¶V�WKLUW\-six states, twelve have Sharia law today, 
but none have an exclusively Sharia legal system.9  Nigeria has a 
pluralist legal system, which follows English-style, Sharia, and 
customary laws.10  Sharia is mostly used in civil cases such as divorce, 
but it is also used in criminal cases in northern Nigeria.11  Northern 
Nigeria is predominately Muslim, whereas southern Nigeria is 
predominately Christian,12 which explains the discrepancy between the 
north and the south.  Northern areas have Islamic courts like the Sharia 
Court of Appeal, but in southern Nigeria, which is mostly Christian, 
6KDULD� ODZ� LV� QRW� IROORZHG�� � 6LPLODU� WR� WKH�8QLWHG�6WDWHV��1LJHULD¶V�
constitution prohibits the establishment of a state religion, but left to 
%RNR�+DUDP��,VODP�ZRXOG�IXQFWLRQ�DV�WKH�FRXQWU\¶V�RQO\�UHOLJLRQ�DQG�
Sharia would be the only legal system. 

$FFRUGLQJ�WR�,VODPLF�FRPPHQWDWRU��$NEDU�$KPHG��³,Q�WKH�LGHDO��
[S]haria provides justice and compassion in society . . . However, the 
reality today is²from Nigeria to Pakistan²that ordinary people can 
expect little justice and no compassion . . . This is particularly true 
ZKHUH�ZRPHQ�DUH�FRQFHUQHG�´13  For women, Sharia may also include 

 

 6. Toni Johnson & Mohammed Aly Sergie, Islam: Governing Under Sharia, July 25, 
2014, http://www.cfr.org/religion/islam-governing-under-sharia/p8034. 

 7. Id.  
 8. Id.  
 9. Giovanni, supra note 1. 
 10. Johnson, supra note 6. 
 11. Johnson, supra note 6. 
 12. Mark, supra note 4. 
 13. Giovanni, supra note 1.  
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genital mutilation, forced marriages, widowhood practices such as 
home restriction, and lack of legal recognition.14 

Nevertheless, Boko Haram believes that a pure Islamic state is the 
DQVZHU� WR�1LJHULD¶V�SUREOHPV�� � ,Q�DQRWKHU�YLGHR��6KHNDX�VWDWHG� WKDW�
³SRRU� SHRSOH� DUH� WLUHG� RI� WKH� LQMXVWLFH�´� DQG� WKH� VHFXODU� Vtate was 
responsible for the problems.15  7KH�³SUREOHPV´�%RNR�+DUDP�VSHDNV�
of are socioeconomic in nature.  They believe the elitist government is 
far too removed from the troubles of everyday people living without 
water and electricity to understand and address the problems they 
face.16  The northeast, where Boko Haram is most active, is 
economically depressed and among the least educated regions in 
1LJHULD�� �+RZHYHU�� ����RI� DOO� RI�1LJHULD� LV� FRQVLGHUHG� ³H[WUHPHO\�
SRRU�´17  Sharia law is presented as the solution and the only way to 
achieve justice, but what does that mean for women? 

As stated earlier, the schoolgirl kidnapping was not the first 
instance of violence against women and will not be the last.  In 
February of 2013, nine Nigerian women were gunned down while 
working on a polio vaccination campaign.18  In November of the same 
year, Boko Haram abducted dozens of Christian women, forcing some 
to convert to Islam and marry their kidnappers.19  One teenage girl told 
of how she was kidnapped and forced to cook and clean for the group.20  
She was held captive for three months, assigned a husband, forced to 
FRQYHUW�WR�,VODP��DQG�UHTXLUHG�WR�SDUWLFLSDWH�LQ�WKH�JURXS¶V�NLOOLQJV�21  
Unfortunately, she was not the only one, and according to Human 
Rights Watch, at least twenty-five girls and women were kidnapped in 
the first few months of 2014.22  Despite statements from Boko Haram 
asserting the rights of Christians would be protected under the Islamic 

 

 14. Michael A. Peters, µWestern Education Is Sinful’: Boko Haram And The Abduction Of 
Chibok Schoolgirls, 12 POL¶Y FUTURES IN EDUC. 2 (2014). 

 15. Mark, supra note 4.  

 16. Giovanni, supra note 1. 

 17. Duthiers, supra note 3. 

 18. Boko Haram and U.S. Counterterrorism in Nigeria, U.S. DEP¶T. OF STATE (May 14, 

2014), http://www.state.gov/r/pa/prs/ps/2014/05/226072.htm. 

 19. Id.  
 20. Jacob Zenn & Elizabeth Pearson, Women, Gender and the Evolving Tactics of Boko 

Haram, 5 J. OF TERRORISM RES. 1 (2014).  

 21. Id.  
 22. Boko Haram and U.S. Counterterrorism in Nigeria, supra note 18. 
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state, recent reports indicate that Boko Haram has instituted Sharia in 

the town of Gwoza.23  In its attempt to convert the town to Islam, Boko 

Haram beheaded many of the men and captured the women, converting 

them and taking them as wives.24  Women are being used to capture 

WKH�1LJHULDQ�JRYHUQPHQW¶V�DWWHQWLRQ��EXW�LI�WKDW�Uesults in Boko Haram 

getting its way, the value of women will decrease dramatically. 

Women will be moved to the background and made subordinate. 

Marriage and divorce are the most significant aspects of Sharia 

and primarily affect women.25  As a result, more women and young 

girls will continue to be targeted.  The Nigerian government will have 

to stop Boko Haram in order to end the violence against women, but 

VDGO\��LI�%RNR�+DUDP�LV�QRW�VWRSSHG�DQG�6KDULD�EHFRPHV�1LJHULD¶V�ODZ��
women will continue to be victimized, but in a different way.  Instead 

of being abducted and killed by a terrorist group, women will be 

victimized in their own homes. 

%RNR�+DUDP¶V�LQWHUSUHWDWLRQ�RI�6KDULD�³SURPRWHV�QDUURZ�JHQGHU�
UROHV�IRU�PHQ�DQG�ZRPHQ��HQIRUFLQJ�VWULFW�UXOHV�RQ�ZRPHQ¶V dress and 

sexual conduct, and instituting other discriminatory and abusive 

SUDFWLFHV� DJDLQVW�ZRPHQ�´26  Listed among the values Boko Haram 

RSSRVHV�DUH�³WKH�ULJKWV�DQG�SULYLOHJHV�RI�>Z@RPHQ�´27  Nigerian women 

will lose all aspects of their freedom: religious, sexual, and legal.  They 

will be forced to convert to Islam if they have not done so already, 

forced to marry (some as young as nine years old), and their new 

husbands will be able to consummate the marriage when they are as 

young as twelve years of age.  All women, young and old, will be under 

the control of their husbands.  Sharia does not recognize rape within a 

marriage, so these women will have no choice about their sexual 

practices.  For rape outside the marriage, women must have four 

witnesses testify to the rape and the women cannot testify on their own 

behalf.  They will be prohibited from doing simple things such as 

driving a car.  They will be prohibited from getting an education and 

 

 23. Jack Moore, Nigeria: Boko Haram Declares Sharia Law, Beheads Christian Men and 
Forces Women into Islam in Gwoza, INT¶L BUS. TIMES (Aug. 29, 2014), 

http://www.ibtimes.co.uk/nigeria-boko-haram-declares-sharia-law-beheads-christian-

men-forces-women-into-islam-gwoza-1463185. 

 24. Id.  

 25. Johnson, supra note 6.  

 26. Zenn, supra note 20.  

 27. Zenn, supra note 20.  
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EHFRPLQJ�LQGHSHQGHQW�EHFDXVH��XQGHU�6KDULD��D�ZRPDQ¶V�SODFH�Ls at 

home taking care of her home and her family. These women will have 

no choice. 

1LJHULD��$IULFD¶V�PRVW�SRSXORXV�FRXQWU\��ZLOO�QRW�SURGXFH�ZRPHQ�
leaders or scholars.  Instead, these women will be prisoners in their 

own homes raising families with no other option. Their freedoms of 

religion, expression, dress, and sexuality will all be taken away from 

them.  For many Muslim women, these are the laws of their religion, 

so the women conform.  But for almost half of Nigeria who consider 

themselves Christian, this is not the way they want to live their lives.  

Boko Haram will take away their right to make choices for themselves.  

If Boko Haram succeeds in creating a Sharia Nigeria, their crusade will 

not end in Nigeria.  Shekau has already made clear that Boko Haram 

will not stop fighting until the whole world accepts Sharia law.28  

Although that threat may not be realistic, the threat of continued 

violence is one that should be taken seriously. 

 

 

 28. Duthiers, supra note 2. 


