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Dear Reader: 
 

Welcome to the Fall/Spring 2014 edition of the University of 
Baltimore Journal of International Law.  Our second volume continues 
to build on our rich history of dedication to and development of an 
increasingly stronger international law community.  The superior works 
published in this edition reflect the Journal’s ongoing expansion and 
increasing ability to bridge together our community with an exceptional 
global network of talented lawyers, professors, and practitioners. 

 
This year, we are honored to publish remarks from Judge 

Patricia Wald, the first woman appointed to the U.S. Circuit Court of 
Appeals for the District of Columbia who served as Chief Judge and 
later served on the International Criminal Tribunal in The Hague.  In 
addition, we are privileged to publish in this volume articles from M. 
Patrick Yingling, law clerk to the Honorable D. Michael Fisher in the 
U.S. Court of Appeals for the Third Circuit and Mr. Mohamed A. 
‘Arafa, adjunct Professor of Islamic Law at Indiana University Robert 
H. McKinney School of Law and Assistant Professor of Criminal Law 
and Criminal Justice Systems at Alexandria University Faculty of Law, 
Mr. Joshua Root, Lieutenant J.G. in the U.S. Navy, JAG Corps, and 
Ms. Amanda Webster, Esq. at Saul Ewing, LLP in Baltimore, 
Maryland.  Additionally, the Editorial Board selected to include works 
by Ms. Maria Surdokas, an international law writing competition 
winner and University of Baltimore Center for International and 
Comparative Law (CICL) Student Fellow, Mr. Robert Demirji, 
Production Editor and CICL Student Fellow, and Mr. Clark Smith, 
Staff Editor. 

 
In addition, the Journal would like to celebrate the successful 

launch of our First Annual Journal of International Law Symposium 
and thank our exceptional panel of speakers.  We were privileged to 
welcome a diverse panel including Col. Kelly Alexander a retired 
commanding officer from Joint Special Operations Task Force–Trans 
Sahara, U.S. Marine Corps, Mr. Iain Guest, executive director to The 
Advocacy Project, Mr. David Mandel-Anthony, senior policy adviser 
with the U.S. Department of State, Office of Global Criminal Justice 
(speaking on this panel in a personal capacity, and not on behalf of the 
U.S. Department of State) and Mr. Jon Temin, director of Africa 
programs of the United States Institute of Peace.  Although a serious 
topic, mass atrocities in sub-Saharan Africa, the symposium 
successfully discussed and debated various aspects of transitional 



 

 

justice and accountability for mass atrocities in sub-Saharan Africa 
from an international law and public policy perspective.  

 
Continuing forward, this volume serves to reinforce a simple 

principle of law: the law is alive and it binds us together.  Often masked 
by long forgotten Latin phrases and buried deep within casebooks, the 
law is designed to bring people together in justice and is capable of 
growing and developing with them.  Ranging from campaign finance 
reform and democracy in Egypt to the United States’ compliance with 
international labor law treaties, each article in this edition reflects a 
variety of subject matters woven together by international law and 
inseparable from the people they touch.  Regardless of the topic, the 
observations, analysis, and recommendations presented in this volume 
will carry you across borders, develop new insights and build a stronger 
bridge between yourself, international law, and the world. 

 
As we take this journey together, I would like to thank those 

who served on the Journal’s staff and its Editorial Board for providing 
the support, commitment, and dedication that enables us to produce 
consistently excellent work for our readers.  In addition, I would like to 
thank our advisor, Professor Mortimer Sellers, for his incredible 
guidance, faith, and mentorship.  Also, on behalf of the Journal, I 
extend our greatest thanks to Dean Ronald Weich and the University of 
Baltimore School of Law for recognizing and encouraging the talent 
embodied in the University of Baltimore International Law students, 
faculty, and staff and for continuing to support this remarkable group.  
Finally, thank you, the reader, for your support and we hope you enjoy 
our second volume as much, if not more, than the first.  
 

Sincerely, 
 
 

Alicia M. Watson 
Editor-In-Chief 
University of Baltimore Journal of International Law 
Volume II – 2013-14 
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MYTHS ABOUT WOMEN’S CAREERS IN LAW 
 
PATRICIA M. WALD 
 
Abstract: 
Judge Wald discusses several "myths" about women's careers in the 
law that she has encountered in hers, including the presence of hearty 
pioneers who despite obstacles and a cold climate pursued satisfying 
legal careers decades before the "women's movement" of the 1970's; 
the current status of women in the profession and the impediments to 
their further advancement, the enduring problems they confront in 
maintaining the "delicate balance" between marriage, motherhood and 
careers and the institutional reticence to accommodate their dual role, 
the need for vigilance to keep the gains they have already made from 
slipping away, whether men and women judges decide cases 
differently, weathering the inevitable setbacks and disappointments that 
show up in most legal careers and some modest advice on priorities in 
life and the law. 
 
Author: 
Hon. Patricia M. Wald was the Chief Judge U.S. Court of Appeals 
(D.C. Circuit) (ret) and also served as a Justice for the International 
Criminal Tribunal for the former Yugoslavia (1999-2001). 
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I feel privileged to talk to this group of women lawyers and 
women law students who are embarking upon a career that I still 
consider to be one of the most satisfying ones I know, despite all the 
recent talk about decreasing law school enrollments and difficulties in 
navigating the job market. One of its most attractive aspects is the 
infinite variety of places (not just geographical) it can take you and its 
adaptability to the many  different life styles and situations in which  
women especially, though not exclusively, may find themselves over  a 
life span.  My own legal journey went from law clerk, to private 
practice, to fulltime wife and mother, to part-time government lawyer, 
public policy writer, legal services lawyer, public interest lawyer, 
Department of Justice legislative liaison, federal appellate judge, 
international war crimes tribunal justice, NGO board member, 
Weapons of Mass Destruction investigator, law professor, pro bono 
adviser to a major law firm, and currently part-time  privacy and civil 
liberties oversight Board member for counterterrorism programs.  As 
one of my critics wryly observed, not entirely as a compliment, I have 
had a spotty employment record.   

 
But I have had a great time.  Along the way I learned a few 

things I will share with you tonight about women and legal careers, 
which I will categorize under the rubric of myths or perhaps more 
accurately, half- truths.  I know women’s career successes and 
obstacles are a topic much discussed in the news recently, especially 
Sheryl Sandberg’s opus “Lean In: Women, Work and the Will to 
Lead.”1  I can only comment that at my age, if I lean in too far, I’m 
liable to fall down and break a knee or hip.  So I hope you’ll be 
indulgent with my somewhat more nuanced take on what the last sixty 
years have meant for women in the law and what’s still ahead.   

 
Myth No 1: There was no significant movement toward career 

opportunities for women in the law until Betty Friedan’s book “The 
Feminine Mystique”2 spurred the women’s movement of the 1960s and 
‘70s.  This may be a personal pique since I was part of a fairly vigorous 
group of women lawyers in the ‘40s and ‘50s before “the movement” 
got going.  No question the surge came more than a decade later, but 
feminist historians have documented the parade of women lawyer 
pioneers that preceded it.  In my 1948 entering class at Yale Law 
School there were 10 women out of 180.  Some women were former 

                                                      
1 SHERYL SANDBERG, LEAN IN: WOMEN, WORK, AND THE WILL TO 
LEAD (2013).                                                       
2 BETTY FRIEDAN, THE FEMININE MYSTIQUE (1963). 
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WAVE and WAC officers on the GI Bill of Rights; seven of my 
classmates went on to become judges, high government officials, 
tenured law professors (including the first professor at Harvard Law 
School which didn’t admit women when I applied), and successful 
practitioners.   

 
Yes, in Virginia, there were women judges in the first half of 

the 20th century and ironically I remember as a child many of the 
movie stars of the ‘30s and ‘40s Myrna Loy, Katherine Hepburn, 
Rosalind Russell playing the roles of judges and crusading lawyers.  
In real life too there were several women federal district judges and a 
woman circuit judge, Florence Allen, appointed by President Roosevelt 
in the 1930s.  He also had appointed a woman Secretary of Labor, 
Frances Perkins, and women agency heads in the New Deal.  Not many 
for sure, but there  were a few role models for persistent young women 
to hang onto.  There is no debate that women lawyers still had a far 
piece to go back in 1951 when I graduated from law school, but it is a 
myth that there was no movement, no role models, no awareness 
among the admittedly small number of women lawyers that we 
deserved and in fact we would work for greater recognition and our 
rightful places in the profession.  There were indeed also a few brave 
and farsighted men lawyers in those days who went out of their way to 
advance women lawyers; my clerkship on the 2nd circuit with Judge 
Jerome Frank, a pioneer of the legal realism school who had already 
hired two women law clerks before me, was one example and I was 
recommended to him by two male law professors.   

 
When I finished the clerkship, the newly formed law firm of 

Thurman Arnold, Abe Fortas, and Paul Porter took me on as an 
associate.  They assigned me to work on their most high profile cases 
including defending victims of the McCarthy era like Owen Lattimore, 
the Johns Hopkins professor accused of writing on Asian Pacific affairs 
in a way that “helped” the Communists in China (he was not charged as 
a Communist himself, and a courageous, former Republican governor 
then sitting as a district judge dismissed the case twice).3  Several of the 
partners at AF&P had lawyer wives themselves.  Indeed in many cases 
in the ‘60s and ‘70s, when the move toward putting more women in 
government jobs took root, it was my generation of women lawyers, 
already trained and with some experience under their belts, that 
provided the initial pool from which the new wave of appointments 
would come.  My return to the law, by way of the Bobby Kennedy 

                                                      
3 United States v. Lattimore, 112 F. Supp. 507 (D.D.C. 1953). 
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Justice Department after ten years of homemaking and child raising in 
the early ‘60s, was only possible because I already had my degree and 
some work experience.   

 
My message here is not to undercut the enormity of the 

women’s movement of the ‘60-‘70s and the daunting deficit in 
women’s career opportunities it had to overcome, a work still in 
progress, but rather to give a small historical plaudit to the cluster of 
women lawyers and their male allies who did make some progress, 
however tentative, for women in a very dense thicket. 

 
Myth No. 2: Women lawyers have made enormous strides in 

the past decades and can be expected to keep advancing in a linear 
fashion in the future.  Actually, most commentators do not adhere to 
this myth anymore and indeed some like Stephanie Coontz of the 
Washington Post say just the opposite—women are stalled in their rise 
to positions of power and affluence.4  The truth I think is somewhere in 
between, especially for women lawyers.  It is certainly true we have 
made significant progress numbers-wise in the profession, in 
judgeships, on law faculties (37% of law professors are women), in 
entry level opportunities in law firms, and in high level government 
jobs, including prosecutors and bar leadership).5  The incidence of 
palpable bias against hiring women in legal jobs has diminished 
dramatically.  No longer, as at the time of my own first job search, are 
women turned away because the firm already has their “woman” 
(singular), or are women asked at interviews if they plan to have 
children, or when an offer is forthcoming, it is for a lower salary than 
for a man because of a perception that women do not have the same 
family financial obligations as men.  But, and there are some big buts, 
Sheryl Sandberg says “Women face real obstacles in the professional 
world, including blatant and subtle sexism, discrimination, and sexual 
harassment.”6  We know about the still largely un-shattered glass 
ceiling for equity partnerships in big firms among the top 200 law 

                                                      
4 Stephanie Coontz, Why Gender Equality Stalled, N.Y. TIMES, Feb 17, 
2013 at SR1. 
5 2008-2009 AALS Statistical Report on Law Faculty, THE 
ASSOCIATION OF AMERICAN LAW SCHOOLS, 
http://www.aals.org/statistics/2009dlt/gender.html (last visited Mar. 12, 
2014). 
6 SANDBERG, supra note 1, at 8. 
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firms, 64% of women are associates but only 17% of partners are 
women.7 

 
The causes are disputed, but observations from my own 

daughters and their friends and from the dozens of women law clerks I 
hired over 2 ½ decades, focus on subtle differences in how much more 
difficult it can be for women to locate and manipulate the levers of 
personal influence inside and outside the firm, with supervisors, senior 
partners, and clients.  These factors have as much, if not more, to do 
with the rapidity of their upward progress in the firm culture as 
individual talents and work ethic. We may have the beginnings of an 
old girl’s network (though I haven’t seen much of in evidence) but even 
if it does exist, it is much thinner than the old boys’ muscular one 
which has been around for a much longer time.   

 
As a result, the kind of informal relationships with potential 

and actual clients that are spawned on golf dates, squash courts, 
through sports and private club memberships, and through old school 
ties still do not appear as accessible for women as men lawyers. Private 
practice nowadays is a rainmaker-dominant enterprise, which is not to 
say many women lawyers are not good at it, but rather that the 
traditional background of male lawyers and their relationships with 
business leaders and other potential clients often gives them an 
advantage. A recent Washington Post review of the book Blind Spot: 
Hidden Biases of Good People points out, most of today’s 
discrimination stems not from attempts to harm anyone but from 
selective helping.”8  We’re each part of several groups defined by race, 
gender, religion, family, alma mater and so on, and when we go out of 
our way to help an in-group member, we don’t see that as a bad thing.  
We’re being ‘good people.’  But such selective privileging reinforces 
the status quo.  “The rich get richer and the rest fall behind.”9  That 
syndrome applies to women in the marketplace as well.10 

 

                                                      
7 Stephanie A. Scharf et al., Report of the Eighth Annual NAWL 
National Survey on Retention and Promotion of Women in Law Firms, 
National Association of Women Lawyers, (Feb. 25, 2014), 
http://www.nawl.org/p/cm/ld/fid=82#surveys.  
8 Matthew Hutson, Discovering a World of Discreet Prejudice, WASH 
POST, Feb. 10, 2013, at B6. (reviewing  Mahzarin R. Banaj and 
Anthony G. Greenwaldi, Blind Spot: Hidden Biases of Good People).   
9 Id. 
10 Id. 
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I am aware that women’s network groups are being organized 
to fill this gap and it is essential they do so.  Gail Sheehy, the chronicler 
of women’s passages, says the “new feminism” is “women mentoring 
and helping other women to rise in formerly male hierarchies…[i]t’s 
our obligation to help one another, to sponsor one another, to hire one 
another, to vote for one another, to uplift one another.”11  But as I will 
discuss in the next “myth,” all women do not operate that way.  In my 
experience, the United States government has always been somewhat 
of a more equal opportunity employer than private practice, but even 
there, subtle traditional and cultural obstacles to women lawyers’ 
advancement linger.  For instance, women lawyers are less likely to run 
for elected judgeships or prosecutorial positions because they are not 
solicited or encouraged by those already in office or by bar officials, 
mostly men, who have a strong voice in nominations.12  The rising 
influence of money in state judicial elections, much of which is 
directed to more well-known male candidates, makes fundraising for 
women an essential component of mentoring.13 Women’s bar 
associations like this one are extraordinarily important as antidotes to 
these obstacles in mobilizing support for women candidates.   

 
Back in 1979 when I was nominated to the Court of Appeals, 

the D.C. Women’s Bar Association as well as women in the ABA 
played a strong role in securing my confirmation over the opposition of 
some evangelical groups who labeled my stands on juvenile rights and 
drug education anti-family.  One declared I was “an instrument of the 
devil.”  On the international scene, I have seen the influence of 
women’s NGOs in pushing women for judgeships and prosecutors in 

                                                      
11 Gail Sheehy, New Feminists: Young, Cultural, Strategic, and 
Looking Out For Each Other, THE DAILY BEAST, (Feb. 26, 2013), 
http://www.thedailybeast.com/articles/2013/02/26/new-feminists-
young-multicultural-strategic-looking-out-for-each-other.html.                                            
12 But see Sylvia Ann Hewlett, Mentors Are Good. Sponsors Are 
Better., N.Y. TIMES, Apr. 14, 2013, at BU7 (“To get ahead women need 
to acquire a sponsor — a powerfully positioned champion — to help 
them escape the ‘marzipan layer,’ that sticky middle slice of 
management where so many driven and talented women languish” . . . 
“When it comes to figuring out whom to sponsor, senior leaders—
typically white men—most readily turn to the people they feel most 
comfortable with. Most often, that means other white men.”) Id.; Ben 
Pershing, Women Rule Va Ballot Box but are Absent From Ballot, 
WASH. POST, June 15, 2013, at A1. 
13 See Hewlett, supra note 12.  
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international courts, and substantively for recognition and prosecutions 
of sexual crimes under international law.14 

 
We also hear about the dangers of women handicapping 

themselves by self-stereotyping, and that is one of Sandberg’s main 
points.15 She believes women are not assertive, even “bossy” enough 
and don’t take enough risks in striving for top leadership positions.16  In 
a 2004 survey, 40% of women said that it was “much better for 
everyone involved if the man is the achiever outside the home and the 
woman takes care” of the household.17 I trust most women lawyers have 
now evolved beyond such thinking. Still, U.S. Supreme Court 
Associate Justice Sonia Sotomayor, in her recent autobiography, refers 
to a former colleague from the private practice she worked in after 
leaving the DAs office describing her approvingly as a “tough bitch”.18  
That is, unfortunately, too often a term of endearment for upwardly 
mobile women.  But many women lawyers are not and do not wish to 
be described as “tough bitches,” and in my view it should not be an 
essential mark of success.19  Certainly the equivalent label for a male 
lawyer, “tough bastard” is not as clearly complementary.  There is no 
doubt in my mind that women, including female lawyers, still face 
substantial challenges to the ideal of acceptance and rewards based on 
aptitude and performance.  I also agree that women have to watch their 
backs so they−and not male colleagues−get full credit for their work 
and innovative ideas.  I am less sure about the stress on combat 

                                                      
14 See Kelly D. Askin, Prosecuting Wartime Rape and Other Gender-
Related Crimes under International Law: Extraordinary Advances, 
Enduring Obstacles, 21 BERKELEY J. INT’L L. 288, 317 (2003). 
15 Ruth Marcus, Op-Ed., Sheryl Sandberg’s valuable advice, WASH. 
POST (Mar. 5, 2013), available at 
http://www.washingtonpost.com/opinions/ruth-marcus-sheryl-
sandbergs-valuable-lesson/2013/03/05/fc3612bc-85cb-11e2-98a3-
b3db6b9ac586_story.html. 
16 See generally id. 
17 Coontz, supra note 4. 
18 SONIA SOTOMAYOR, MY BELOVED WORLD, 216 (2013). 
19 See generally Brigid Schulte, The Business Double Standard, WASH. 
POST, April 12, 2013, at C.1 (an anecdotal account of women In 
Washington and elsewhere who “pick on” other women, and are 
terrible bosses and the other side of the coin, whether women in top 
positions are caught in a “double bind”, “their every move…closely 
watched, harshly judged and often found wanting…[e]specially when it 
comes to how they treat other women”). 
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readiness as an essential; on the extreme, it can backfire and hurt 
women as well as men in terms of colleagues’ respect, loyalty, and the 
efficiency of team-related tasks.20 We do not all work in the social 
media world where individual accomplishment is at a premium.  

 
And, of course, there is the enduring truth−I refuse to refer to 

it as a problem − that men and women are biologically different and 
that nature chose women to bear and feed children. Anthropologists and 
sociologists differ in opinion as to whether this foreordains that women 
should also remain the principal caretakers throughout childhood; 
certainly in our society there is a presumption that they should.21 A 
recent Pew survey showed that mothers spend twice as much time in 
housework and childcare as fathers, even in households with two 
working parents.22 However, the rate at which fathers are contributing 
has tripled since 1965.23  And let’s face it: many women want to assume 
a substantial and even primary role in the upbringing of their children.24 

 
Sally Quinn, former Washington Post Editor Ben Bradley’s 

wife, wrote recently that was her choice.25  I also timed-out for over 10 
years at home, though I had perhaps the most supportive and joyful 
participant spouse ever.  I agree with Quinn, it is a choice that should 
be left to women without guilt that they are deserting the feminist 
cause.  My own mother had to work fulltime throughout my childhood 
(without any nannies or other paid help), so admittedly, I came to my 
own decision with some preconceived notions about the choice.  
Kathleen Parker, another Washington Post columnist, writes: “[u]nlike 

                                                      
20 Brigid Schulte, Dads Feeling the Pinch, WASH. POST, March, 14, 
2013 at B3 (citing a Pew Research Center Report).  
21 Jennifer C. Kerr, Poll Finds Attitude Shift Among Working Moms, 
ASSOC. PRESS, Mar. 14, 2013, http://bigstory.ap.org/article/poll-finds-
attitude-shift-among-working-moms. 
22 Brigid Schulte, More Fathers Than Mothers say they Aren’t 
Spending Enough Time With Their Kids, WASH. POST, Mar. 14, 2013, 
http://www.washingtonpost.com/local/more-fathers-than-mothers-say-
they-arent-spending-enough-time-with-their-
kids/2013/03/13/1f969de8-8bf9-11e2-b63f-f53fb9f2fcb4_story.html 
23 Id. 
24 Sally Quinn, Once Again, Feminists Engage in a Fight We Shouldn’t 
Have, WASH. POST, Mar. 14, 2013, 
http://articles.washingtonpost.com/2013-03-
14/lifestyle/37716935_1_gloria-steinem-betty-friedan-women. 
25 Id. 
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Friedan, I wasn’t tethered to home but to a job. Rather than resenting 
the prospect of staying home with a baby, I was stricken by the 
realization that I couldn’t.”26  The Pew survey showed that among 
women with children under eighteen, 32% would like to work fulltime, 
up from 20% in 2007 (though the authors attribute this in part to 
economic pressures).27  But there is still 68% who would prefer part 
time or no time.28  Balancing work and family life is not for sissies−rich 
or poor−and it never will be. 

 
I find it interesting that Parker, and several other 

commentators, say that Friedan and the original women’s movement 
focused mainly on the need for women to change their attitudes and 
aspirations, to reject the notion that they were destined to sacrifice their 
ambitions and potential to home duties.29  It (the movement and 
especially Friedan) did not tackle the legal and cultural obstacles in the 
workplace that stymied any attempts by women to break through the 
stereotypes and seek dual roles30, nor did it pay attention to women of 
color or working class women−like my mother−who had no real 
choice.31  Sandberg is criticized in some quarters along the same lines; 
putting a priority on changing women’s attitudes about leadership 
rather than reform of the social and economic institutions that impede 
women’s career tracks.32 

 
Witness the controversy about Yahoo CEO, Marissa Mayer, 

who built a nursery next to her office for her newborn, but subsequently 
vetoed working at home for her employees on the ground that 
“‘communication and collaboration . . . [are] important, so we need to 
be working side-by-side’ . . . ‘Speed and quality are often sacrificed 

                                                      
26 Kathleen Parker, Op-Ed., Myths of the ‘Mystique’, WASH. POST, Feb. 
13, 2013, at A21. 
27 Jennifer C. Kerr, Pew Study on Modern Parenthood: Working 
Mothers Increasingly Want Full-Time Jobs, HUFFINGTONPOST.COM 
(Mar. 14, 2013), http://www.huffingtonpost.com/2013/03/14/pew-
study-modern-parenthood-working-mothers_n_2875598.html.    
28 See id. 
29 See Parker, supra note 26. 
30 See id. 
31 Id. 
32 See generally Marcus, supra note 15 (discussing the “snarky” 
reaction to Sandberg’s book). 



 Journal of International Law  

10 
 

when we work from home.’”33 Women are divided on this one as well.  
Ruth Marcus tells us, “working from home isn’t just a girl thing . . . it is 
an important tool in the arsenal of parental juggling and parental 
sanity.”34  She wonders “whether . . . Mayer [is] demonstrating that she 
is as tough—or as boneheaded—as any guy.”35  The New York Times 
editorial chimes in with surveys that allegedly show working at home is 
more productive, cuts down on peak traffic, improves employee morale 
and produces less turnover. Moreover, ten percent of American workers 
work at home at least 1 day a week.36 Yet as the Times continues, “the 
rate at which home-based workers were promoted dropped by 50 
percent.”37 Michael Winerip, writing in the New York Times as an 
enthusiastic sharer in the home/child care business, questions whether:  

 
A more parent friendly attitude about the workplace 
will catapult women upward . . . I’ve seen very few 
people reach the top or even near the top while 
working full time at home . . . [t]hose jobs that refuse 
to be friendly are often the hardest, most 
unpredictable, require the most personal sacrifices 
and . . . deserve the best compensation and most 
corporate status.38  
 
Parker opines in a similar vein, calling for a Mommy Truce:  
 
The Mommy wars will never end. There’s no 
winning because except for the best educated and 
wealthiest it isn’t possible to reach the top of the 
corporate ladder and also take care of babies.  In a 
saner world we wouldn’t try.39   
 

                                                      
33 Ruth Marcus, A Real Yahoo Move, WASH. POST, Feb. 27, 2013 at 
A15. 
34 Id. 
35 Id. 
36 Editorial, Location, Location, Location, N.Y. TIMES, Mar. 2, 2013, 
at SR10. 
37 Id. 
38 Michael Winerip, A Man’s View on ‘Having It All’, N.Y. TIMES, Mar. 
24, 2013, at SR11. 
39 Kathleen Parker, Declare a Mommy Truce, WASH. POST, Mar. 6, 
2013, at A17. 
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I am not that pessimistic but it is a battlefield whose contours 
are still to be defined.  Women lawyers are the best educated, if not 
always the wealthiest, and they do have an opportunity to pave new 
ground as to how or how much can be done; a lesson that might have 
benefits for their less privileged sisters.  But in the end, I am convinced 
that our institutional patterns have to change, as well as our attitudes. 

 
Our legal institutions tell us they are adjusting to time outs or 

special tracks for women lawyers who want both careers and mothering 
experience and some may have created truly workable schemata to 
achieve that duality.  But I do know that there are still many young 
women lawyers with young children trying to achieve both who find 
that their assignments are not so juicy once they specify that they 
cannot leave town for long periods or at a moment’s notice, or work 
late hours.  Actually, it is shortsighted for legal firms or agencies not to 
realize that a woman lawyer’s career can last up to seven decades, and 
that a delay of one hundred percent devotion to a career in the early 
years, because of timeouts or part time, evens out over the long run.  
But the old traditions that partnership or tenure decision must be 
achieved in x years persists and continues to work against the 
realization of women lawyers’ full potential. 

 
Coontz points out that nearly 30% of opt out moms could not 

find jobs when they wanted to go back, and 60% of those that did go 
back did not resume work in a professional capacity.40  She goes on to 
argue that work hours and demands have intensified in the last several 
decades, but family friendly work and public policies have not kept 
pace; 70% of children live in families where all adults work and the 
average working couple works 82 hours per week.41  The Family and 
Medical Leave Act of 1996 was only a modest step.  It mandated 
unpaid leave of twelve weeks for family emergencies, but covered only 
one half of the nation’s work force.42  In 1990 the United States ranked 
6th in female participation among the twenty-two wealthiest nations. It 
now ranks 17th. Unlike in other western nations, women here do not 
require paid maternity leave, and we have no upper limit on the number 
of hours in a work week.43  The European Union issued a directive that 

                                                      
40 Coontz, supra note 4. 
41 Id. 
42 Id. 
43 ECONOMIC REPORT OF THE PRESIDENT, March 2013, 127, 
129; See also Rosa DeLauro & Constance A. Morella, 20 Years, 100 
Million Families Helped, ROLL CALL (Feb.8, 2013, 5:34 PM), 
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member nations must allow parents of both genders to petition for part 
time, flexible, or home based work in addition to paid leave.44 

 
One thing, however, is crystal clear to me from all the surveys 

and varying viewpoints: even if women believe they have arrived at or 
are approaching an equal place in some segments of the legal 
firmament, they cannot relax.  Eternal vigilance is the price of staying 
put, let alone going forward.  I had this brought home to me when I was 
a judge at the war crimes tribunal at the Hague, a UN court which 
insisted in all its public proclamations on gender equality. Nonetheless, 
when I came on the court in 1999, there were fourteen judges all 
elected by the UN General Assembly on nominations from member 
states.  But there were only two women out of the fourteen judges; and 
I would replace one of them.  A few years later, when I left, I was 
replaced by a man and only one woman remained, and she was 
reelected only by the skin of her teeth due in large part to aggressive 
campaigning by international women’s groups.  Years later, when I 
revisited the court, there was only one woman among the nine judges in 
the all important appeals chamber which reviews both the Yugoslav 
and the Rwanda trial chambers.  The International Criminal Court 
drafters wrote into its charter a requirement that States nominating 
judges take account of the goal of a “fair representation of female and 
male judges” on that court.45  And so far, elusive as that formula is, it 
has worked–even when successive elections had to be held, and at one 
point it produced a majority of women on the court.  Since women and 
children are most often the victims of war, it is especially important 
that women have adequate representation on these international war 
crimes courts.46 

 
Myth No. 3: Women lawyers and judges make the same legal 

decisions as men.  Now, I have heard the old saw about wise old 
women and wise old men coming to the same conclusion for as long as 

                                                                                                          
http://www.rollcall.com/news/delauro_and_morella_20_years_100_mil
lion_families_helped-222293-1.html (providing a more upbeat 
appraisal of the FMLA). 
44 Coontz, supra note 4; see also Catherine Rampell, Lean In, Dad, 
N.Y. TIMES MAG., Apr. 7, 2013, at 18. 
45 Rome Statute of the International Criminal Court, art. 36, July 17, 
1998, 2187 U.N.T.S. 90.   
46 UN Says Women, Children Are Biggest Victims of War, 
VOANEWS.COM (Nov. 2, 2009), http://www.voanews.com/content/a-
13-2009-03-08-voa9-68678402/408727.html. 
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I can remember. There is research on both sides of this issue but 
minimally we know they do not always make the same decisions.47 
Every judge brings to her decisions the totality of her prior experience, 
and in the case of a woman, her gender is a heavy contributor. An 
example can be found in Supreme Court arguments about how severe 
an invasion of privacy it is for a teenage girl to be forced to submit to a 
body search for bringing aspirin to school.48  Some of the male Justices 
suggested it was not a big deal for boys to strip down in the locker 
room; however Justice Ginsburg strongly indicated there was a world 
of difference between that and a young girls feelings about her 
adolescent body being investigated.49   

 
There are other examples of female judges recognizing subtle 

forms of discrimination that male judges had never experienced.  It is 
interesting that we hear about the value of a Secretary of Defense with 
combat experience, but never the value of a woman’s childbirth or 
childrearing experience even for jobs that require empathy or 
understanding of the impact of violence or unjust treatment on such 
victims.  The Rome statute speaks to the need to include judges with 
legal expertise on violence against women and children; is the single 
recognition of that need that I know of.50  My experience at the ICTY 
trying war crimes against women cemented my beliefs that women 
bring special experiences to judging.  This is why they need to be 
represented on tribunals that judge the effects on civilians of strategies 
and tactics initiated by male dominated military or nationalistic civilian 
leaders in wartime.  It was a female judge who insisted on the 
recognition of rape as a war crime in its own right rather than hidden 
under the rubric of a crime of honor or a crime against dignity (where it 
languished for centuries).  It  may not be a coincidence that female 
judges have been on the bench during the most important 
breakthroughs for gender crimes: when international courts declared 
rape as a form of torture and an instrument of genocide, compulsory 

                                                      
47 See SALLY J. KENNEY, GENDER AND JUSTICE: WHY WOMEN IN THE 
JUDICIARY REALLY MATTER 28-43 (2013). 
48 See Safford Unified Sch. Dist. No. 1 v. Redding, 557 U.S. 364 (2009) 
(holding, in part, that middle school principal's reasonable suspicion of 
impermissible possession of pain relief pills did not justify strip search 
of 13-year-old female student). 
49 Id. 
50 Rome Statute of the International Criminal Court, supra note 45. 
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naked dancing before troops as a war crime, and forced marriages as a 
crime against humanity.51 

 
That said, my experience also dictates that not all women 

judges (or lawyers) are fungible; some have little or no interest in 
women’s issues; some feel no need to take any women law clerks so as 
to build a pool of future judges and law teachers or to participate in 
mentoring younger women in any form.  Indeed, my younger friends in 
practice and in corporate offices say the “queen bee” is not a thing of 
the past: the woman who has made it (she is convinced on her own) and 
sees other women coming up the ladder as competitors rather than 
worthy successors.  Some actually feel they must affirmatively show 
their impartiality by bending over backwards not to give other women 
any breaks.  Parker commented wryly in her column on the Mommy 
Wars “Mayer didn’t just irk her employees; she did the unthinkable. 
She thwapped the sisterhood.”52 A Washington Post article challenged 
Sandberg’s thesis that, “[m]ore female leadership will lead to fairer 
treatment for all women”53 by citing empirical research showing that: 

 
[f]emale bosses do seem to make life better for rank-
and-file female workers-but they might make it 
harder for other female executives . . . [t]he presence 
of a woman in a top management position reduces 
rather than increases the probability that a woman 
will occupy another top position . . . particular true 
when a woman is chief executive.54 
 
I tend to agree that however attractive concepts of new 

feminism or sisterhood may be, we are not yet there. In short, one must 
still pick one’s women to support, publicly or inside organizations with 
care; feminism can be only skin deep.55  

 

                                                      
51 Askin, supra note 14, at 338, 342. 
52 Parker, supra note 39. 
53 Mike Konczal, What Really Happens when Women ‘lean in’, WASH. 
POST, Mar. 24, 2013, at G2. 
54 Id. 
55 Brigid Schulte, ‘Queen Bee’ CEOs Get Scrutiny and Flak While 
‘King Wasps’ Get a Free Pass, WASH. POST, Apr. 11, 2013, 
http://articles.washingtonpost.com/2013-04-
11/lifestyle/38460161_1_marissa-mayer-new-yahoo-ceo-hubert-joly. 
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Very recently, I was discouraged to see a talented woman’s 
candidacy for a seat on my old court, the D.C. circuit, and who had 
been a law clerk of mine, filibustered— wrongfully, in my opinion—by 
the Senate despite the highest of qualification and an incomparable 
record of service in both the public and private sectors.  The vote was 
squarely along party lines, but, most disappointingly, only one 
Republican woman broke ranks to support her on two separate cloture 
votes.  I think women at the top have a responsibility to open 
opportunities for women down the line—my law clerks were pretty 
evenly divided among the genders and I make an extra effort to find 
suitable women candidates for top administrative posts at the court 
which had previously been almost exclusively male domains—as well 
as to create “job shares” for new mothers.  But women have also to 
watch out for the “good daughter/bad daughter” syndrome I have 
encountered where male colleagues embrace one woman and favorably 
compare her to another not on merit, but in an effort to show they are 
not gender biased when, in fact, they are looking for a docile colleague 
who will not challenge continued male dominance.  Women are not 
fungible any more than men, and while we should support more women 
in more new seats of power, we are entitled to exercise due diligence in 
choosing which ones.56  

 
Myth No. 4: This one is about navigating a career and a life in 

the law and reflects my own lessons learned.  Actually, it encompasses 
a cluster of related myths. The first half truth is you can be anything 
you want if you aim high enough and work hard enough.  That is 
unfortunately not true.  Luck plays a big part in all our lives.  What 
partner or supervisor are you assigned to work for?  What political 
party is in power during your peak years when you might be eligible for 
public office or a judgeship?  Do you have a child with a disability 
requiring constant care?  All of these can enter the calculus of your 
ambitions.  We mostly are constrained to play the hand we are dealt; 
however, that doesn’t mean of course that you don’t try hard to 
overcome obstacles.  But if you fail—and this may be controversial—
then yes, do settle for second best.  I have known too many talented 
lawyers, women included, who having missed the great ambition of 
their lives (after all there are a limited number of Supreme Court 
vacancies in any lifetime) consign themselves thereafter to a life of 
disgruntled passivity or wistful “what ifs” or “if only.”  In my humble 
opinion, our profession, perhaps especially women in our profession, 
spend too much time and attention focusing on the handful of “stars” at 

                                                      
56 Id. 
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the expense of building those networks and recognizing the troops in 
the field who are preparing the way for generations of women at all 
levels of the profession.   

 
One other hard lesson I learned was that one’s career, like 

women’s search for equality, does not move linearly.  Several times I 
found I had to go back to square one, begin again at the bottom of the 
heap and start a down a new route.  In each case that new start turned 
out to be essential to getting something I really wanted later on.  In 
1968, after writing several conference publications for the Kennedy 
Justice Department, savoring the taste of reform and working with high 
level officials, my party was voted out of power and swept me along 
with it.  For the next few years I served as a legal service lawyer on the 
frontlines learning how to file complaints in Superior Court, make 
motions, and mimeograph briefs.  That was the start of my litigating 
experience which led to public interest law and complex class actions, 
and years later proved to be decisive in my judgeship since a key 
senator from my home state, not of my party, declared that he would 
not support a candidate who did not have actual courtroom litigating 
experience.   

 
Two decades later when I left the D.C. Circuit, where I had 

been Chief Judge, to serve on the ICTY, I was assigned to a trial court 
despite my 20 years of appellate judging.  Yet that turned out to be a 
lucky break for me since that is where the heart of the war crimes 
tribunal was—hearing firsthand the hundreds of victim witnesses, 
seeing and listening to the justifications of perpetrators who had 
ordered or sanctioned the killing of thousands of innocent civilians, 
amassing the factual findings that would, or would not, support 
convictions of crimes against humanity and genocide.  The lesson for 
me is that periodically going back into the weeds of the process where 
law and facts and human beings interface before your eyes can be an 
energizing experience.  Although it may seem like a backward step in a 
career plan, it can be a necessary way to achieve something you 
ultimately want. 

 
Lastly, your legal career can provide sustaining ballast to your 

life, but it should not be your entire life.  You need to be a part of your 
community, your friends, and the world around you.  A wise judge 
used to say “He who is ‘nothing but’ is ‘not even.’”57  As Holmes said, 

                                                      
57 Stephen Breyer, Assoc, J., U.S., Ann. Meeting of the A.B.A. (Aug. 4, 
2001). 
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the life of the law is not logic, but experience.58  Make sure you get 
legal experience, as well as experience outside of the law. It is 
important to use outside experiences (including your unique 
experiences as a woman) in your legal career, for that is how the law 
can truly reflect the greatest good for the greatest number.  Most 
importantly, the most important investment you will ever make is the 
person you choose to spend your life with, so don’t neglect that 
relationship.  It is your family—however defined—not your office or 
your scrapbook of clippings that will tell you, as you approach the end, 
whether your life in the law has truly been a success.  Thanks for your 
patience, and Godspeed on your own journeys and in navigating the 
law and life. 

                                                      
58 See generally OLIVER WENDELL HOLMES, The Path of the Law, in 
COLLECTED LEGAL PAPERS 167 (1920). 
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ABSTRACT: 
Egypt’s revolution of January 25, 2011 was impelled by a desire to 
eliminate “conventional corruption,” a particular kind of corruption that 
occurs when government officials illegally abuse public office for 
private gain.  Illegal quid pro quo transactions, including acts of 
bribery, are prominent examples of conventional corruption.  This form 
of corruption is to be contrasted with “unconventional corruption,” a 
form of corruption that has (thus far) been absent in Egypt.  
Unconventional corruption occurs when elected officials put personal 
campaign finances ahead of the public interest without engaging in a 
quid pro quo transaction.  These different forms, conventional and 
unconventional corruption, are not necessarily exhaustive of the 
universe of corruption.  However, classification of corruption in these 
terms serves a purpose: when conventional corruption decreases, there 
is often a correlating increase in unconventional corruption.  This 
relationship is relevant for purposes of analyzing corruption in Egypt 
because Egypt’s new constitution, although imperfect, provides for 
greater restraints on executive power, and thus, in turn provides a 
foundation for a reduction in conventional corruption.  However, as a 
result, problems of unconventional corruption are likely to emerge.  
Fortunately, unconventional corruption is not an inevitable side effect 
of progress—it can be contained.  With a certain bit of insight and 
courage, the people of Egypt can reform their campaign finance system 
and bring forth a true democracy—one where elected officials make 
decisions not for the benefit of potential political funders, but rather, for 
the benefit of the people. 
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When a republic has been corrupted, none of the ills that arise can be 
remedied except by removing the corruption and recalling the 
principles; every other correction is either useless or a new ill. 

- Charles de Montesquieu, The Spirit of the Laws 
 

I. INTRODUCTION 
 
Egypt’s revolution of January 25, 2011 was the result of many 

factors.  One factor was government corruption.  More specifically, it 
was “conventional corruption,” which occurs when government 
officials illegally abuse public office for private gain.  Illegal quid pro 
quo transactions, including acts of bribery, are prominent examples of 
conventional corruption.  This form of corruption is to be contrasted 
with “unconventional corruption,” a form of corruption that has (thus 
far) been absent in Egypt.  Unconventional corruption occurs when 
elected officials put personal campaign finances ahead of the public 
interest.  Although unconventional corruption does not involve an 
illegal quid pro quo transaction, it does involve corrupt decision-
making that is undertaken with the purpose of serving political funders 
instead of the people.  

 
Unconventional corruption, in contrast to its conventional 

counterpart, is not always recognized as a form of corruption.  Thus, 
unconventional corruption requires a more detailed explanation.  The 
unconventional corrupt act is not the spending of money by private 
parties.  Rather, it is the elected official’s decision to act with the 
purpose of inducing such spending by private parties.  Unconventional 
corruption is not a problem of gratitude; it is problem of incentive—the 
wrong incentive.  Instead of making decisions with the incentive of 
serving the public interest, elected officials make decisions with the 
incentive of benefiting from future campaign contributions and 
expenditures.  

 
These different forms, conventional and unconventional 

corruption, are not necessarily exhaustive of the universe of corruption.  
Nonetheless, classification of corruption in these terms serves a 
purpose due to their shared relationship—when conventional corruption 
decreases, there is a correlating increase in unconventional corruption.  
One aspect of this relationship involves the increased supply of 
campaign contributions and expenditures from private parties: when 
conventional corruption decreases and bribe offering because less 
effective, campaign contributions and expenditures become alternative 
tools of influence.  Another aspect of this relationship involves the 
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increased demand for campaign contributions and expenditures from 
elected officials: when measures to combat conventional corruption are 
implemented and elected officials can no longer illegally steal elections 
or divert public monies to fund their campaigns, such officials become 
eager to benefit from contributions and expenditures.  Thus, once a 
country takes concrete steps to reduce conventional corruption, it must 
then focus on combating unconventional corruption. 

 
This article analyzes conventional and unconventional 

corruption in the context of Egypt’s remarkable past, its tumultuous 
present, and its hopeful future.  Part I elaborates on the concepts of 
conventional and unconventional corruption.  Part II catalogs Egypt’s 
history of conventional corruption.  Part III describes Egypt’s 
revolution of January 25, 2011 as well as the uprising of June 30, 2013, 
which has been described as a revolution, counter-revolution, and/or 
military coup d’état.  Part IV analyzes Egypt’s new constitution and its 
potential impact on conventional corruption.  Part V explains why 
Egypt could experience a rise in unconventional corruption.  Part VI 
details what can be done to combat a rise in unconventional corruption. 

 
II. CONVENTIONAL AND UNCONVENTIONAL 

CORRUPTION 
 
Government corruption is commonly defined as the abuse of 

public office for private gain.1  Within this broad definition, corruption 

                                                      
 The content of this article is current as of January 1, 2014.  This 

article was presented at the International Law Weekend Conference at 
Fordham University School of Law on a panel titled “Towards a 
Culture of Accountability: A New Dawn for Egypt” on October 27, 
2012 and at the ASCL Younger Comparativists Committee New 
Voices in Comparative Law Conference at Indiana University Robert 
H. McKinney School of Law on April 19, 2013.  The authors thank 
Ronald Brand, Ahmed Eldakak, Haider Ala Hamoudi, and Ian 
Hartshorn for reviewing earlier drafts of this article.  The views 
expressed, along with any errors, are to be attributed only to the 
authors. 
1 Peter J. Henning, Public Corruption: A Comparative Analysis of 
International Corruption Conventions and United States Law, 18 ARIZ. 
J. INT’L & COMP. L. 793, 802-03 (2001) (“Professor [Bruce] Gronbeck, 
a linguist gave a straightforward definition, that ‘the term political 
corruption’ encompasses those acts whereby private gain is made at 
public expense.’  Professor [Abraham] Eisenstadt, a historian, offered a 
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exists in different forms.  One specific form is “conventional 
corruption,” which occurs when government officials illegally abuse 
public office for private gain.2  Illegal quid pro quo transactions, 
including acts of bribery, are examples of conventional corruption.3  
Perhaps the most notorious form of conventional corruption is the 
illegal theft of an election.4   

 
Conventional corruption can be further broken down into two 

basic kinds: grand corruption and petty corruption.5  Grand corruption 
involves theft or misuse of vast amounts of public resources by 
government officials.6  This kind of corruption most often originates 
with high-level officials who recognize and exploit opportunities that 
are presented through government work.7  Petty corruption, on the 
other hand, involves isolated transactions by lower-level administrative 
bureaucrats who abuse their office by demanding bribes, diverting 
public funds, or awarding favors in return for personal considerations.8  
Although the individual corrupt transactions within a government’s 
bureaucratic cholesterol usually involve very little money, such 

                                                                                                          
similar description, that ‘[p]olitical corruption means that a public 
official has perverted the office entrusted to his care, that he has broken 
a public trust for private gain.’”); FAQs on Corruption, 
TRANSPARENCY INT’L, 
http://www.transparency.org/whoweare/organisation/faqs_on_corruptio
n#defineCorruption (last visited Sept. 13, 2013).    
2 M. Patrick Yingling, Conventional and Unconventional Corruption, 
51 DUQ. L. REV. 263, 266 (2013). 
3 Id. 
4 See id. at 273-74. 
5 Id. at 266. 
6 Anwar Shah, Tailoring the Fight Against Corruption to Country 
Circumstances, in PERFORMANCE ACCOUNTABILITY AND COMBATING 
CORRUPTION 233, 235 (Anwar Shah ed., 2007). 
7 James Thuo Gathii, Corruption and Donor Reforms: Expanding the 
Promises and Possibilities of the Rule of Law as an Anti-Corruption 
Strategy in Kenya, 14 CONN. J. INT’L L. 407, 412 (1999); Kimberly 
Ann Elliott, Corruption as an International Policy Problem: Overview 
and Recommendations, in CORRUPTION AND THE GLOBAL ECONOMY 
175, 178 (1997), 
http://www.piie.com/publications/chapters_preview/12/10ie2334.pdf.  
8 Gathii, supra note 7, at 412; Elliott, supra note 7, at 178.  
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transactions can, in the aggregate, involve a substantial amount of 
public resources.9  

 
In contrast to conventional corruption, “unconventional 

corruption” occurs when elected officials put personal campaign 
finances ahead of the public interest.10  Because it involves elected 
officials, unconventional corruption is unique to democratic forms of 
government11—at least in so far as corrupt governments can be 
classified as true democracies.12  Although frequently overlooked, this 
form of government corruption involves a decision-making process that 
can corrupt a democracy to its core.13 

 
Unconventional corruption is not necessarily illegal; many 

statutory prohibitions on “corruption” do not reach unconventionally 
corrupt acts.14  And, although academics sometimes define 

                                                      
9 Shah, supra note 6, at 231. 
10 Yingling, supra note 2, at 264, 267. 
11 Id. at 267. 
12 See Juliet Sorensen, Ideals Without Illusions: Corruption and the 
Future of a Democratic North Africa, 10 NW. J. INT’L HUM. RTS. 202, 
203 (2012) (“The absence of corruption alone does not engender 
democracy, but true democracy cannot exist where corruption 
thrives.”).  
13 Yingling, supra note 2, at 270. 
14 See, e.g., 18 U.S.C. § 201(b)(2) (2006) (“Whoever . . . being a public 
official or person selected to be a public official, directly or indirectly, 
corruptly demands, seeks, receives, accepts, or agrees to receive or 
accept anything of value personally or for any other person or entity, in 
return for:  (A) being influenced in the performance of any official act; 
(B) being influenced to commit or aid in committing, or to collude in, 
or allow, any fraud, or make opportunity for the commission of any 
fraud, on the United States; or (C) being induced to do or omit to do 
any act in violation of the official duty of such official or person . . . 
shall be fined under this title or not more than three times the monetary 
equivalent of the thing of value, whichever is greater, or imprisoned for 
not more than fifteen years, or both, and may be disqualified from 
holding any office of honor, trust, or profit under the United States.”) 
(emphasis added); see also United States v. Sun-Diamond Growers of 
California, 526 U.S. 398, 404-05 (1999) (“[F]or bribery, there must be 
a quid pro quo – a specific intent to give or receive something of value 
in exchange for an official act.”). 
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“corruption” to involve illegal activity,15 and courts sometimes assume 
that government power can only be corrupted through quid pro quo 
transactions,16 government corruption, as described here, does not 
require illegal activity or a quid pro quo transaction.17  Indeed, perhaps 
the most elusive and counterproductive form of corruption in some 
transition and developed countries is the unconventional form, which is 
often legal and does not require a coordinated agreement.18  

 
The underlying problem of unconventional corruption does 

not concern secret deals entered into pre-election.  Rather, the problem 
concerns incentives that are offered post-election.19  Similarly, the 
problematic effect of unconventional corruption is not necessarily ex-
post in that elected officials take a position on a particular issue 
because of past contributions and expenditures.  Instead, the 
problematic effect is ex-ante in that incumbent elected officials take a 
position on a particular issue with the hopes of benefiting from future 
contributions and expenditures.20  Elected officials know of past 

                                                      
15 See, e.g., ROBIN THEOBALD, CORRUPTION, DEVELOPMENT AND 
UNDERDEVELOPMENT 15 (1990) (recognizing the difficulties in 
defining corruption but ultimately concluding that corruption is best 
defined as “the illegal use of public office for private gain”); Jakob 
Svensson, Eight Questions about Corruption, J. ECON. PERSP. 19, 20 
(Summer 2005) (“A common definition of public corruption is the 
misuse of public office for private gain.  Misuse, of course, typically 
involves applying a legal standard.”); cf. RALPH KETCHUM, FRAMED 
FOR POSTERITY 58 (1993) (stating that the universally understood 
meaning of “corruption” is “the opposite of the public good”). 
16 See, e.g., Citizens United v. FEC, 558 U.S. 310, 357 (2010) 
(interpreting the U.S. Constitution and finding a government interest in 
combating only “quid pro quo corruption”). 
17 Henning, supra note 1, at 794 (“At a fundamental level, the term 
‘corruption’ does not denote any particular transgression, and need not 
even be conduct that would constitute a crime.”). 
18 Yingling, supra note 2, at 268. 
19 Id. (citing Samuel Issacharoff, On Political Corruption, in MONEY, 
POLITICS, AND THE CONSTITUTION, BEYOND CITIZENS UNITED 119, 124 
(Monica Youn ed., 2011)). 
20 Yingling, supra note 2, at 268. 
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contributions and the possibility of future ones from the interested 
parties.21 

 
There is a coherent and sensible argument to be made that 

money in the form of campaign contributions and expenditures merely 
buys speech that helps persuade voters to side with one candidate over 
another, and that private campaign contributions and expenditures are 
essential for a properly functioning democracy.  The problem of 
unconventional corruption, however, is not about what the money does.  
Rather, it is about what has to be done in order to secure the money.  
The money does not necessarily contradict democratic principles.  
What must be done to secure the money, however, can corrupt a 
democracy to its core.22  

  
Although unconventional corruption has, thus far, not been a 

factor that has hampered Egyptians’ pursuit of democracy, this form of 
corruption is not merely theoretical; it exists in various countries, and 
one in particular: the United States.23  There are a number of policy 
issues that perpetually go unsolved in the United States due to 
unconventional corruption.  These unsolved issues include a financial 
system composed of irrational incentives,24 nutrition standards that 
promote obesity,25 and firearms laws (or lack thereof) that fail to reflect 
the public will.26  These unsolved issues are not necessarily the result 

                                                      
21 LAWRENCE LESSIG, REPUBLIC, LOST 121 (2011) (citing Daniel Hays 
Lowenstein, On Campaign Finance Reform: The Root of All Evil is 
Deeply Rooted, 18 HOFSTRA L. REV. 301, 325 (1989)). 
22 Yingling, supra note 2, at 270 (citing LESSIG, supra note 21, at 161-
62). 
23 Yingling, supra note 2, at 286-90.  
24 Id. at 286-88 (citing LESSIG, supra note 21, at 188-89). 
25 Yingling, supra note 2, at 288-89. 
26 Frank Newport, Americans Wanted Gun Background Checks to Pass 
Senate, GALLUP (Apr. 29, 2013), 
http://www.gallup.com/poll/162083/americans-wanted-gun-
background-checks-pass-senate.aspx (“Sixty-five percent of Americans 
say the U.S. Senate should have passed the measure that would have 
expanded background checks for gun purchases, while 29% agree with 
the Senate’s failure to pass the measure.”); Votes on Manchin-Toomey 
Amendment, OPENSECRETS.ORG, Apr. 18, 2013, 
http://www.opensecrets.org/news/issues/guns/vote_2013.php (last 
visited Sept. 14, 2013) (“On April 17th, 2013, members of the US 
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of backward morals or conventional corruption, such as bribery; rather, 
they are the result of unconventional corruption—elected officials 
making decisions with the purpose of being rewarded (in a non-quid 
pro quo fashion) with future campaign financing, regardless of whether 
the elected officials believe those decisions to be in the public interest.  
Thus, in the United States, unconventional corruption is, perhaps 
ironically, not so unconventional.27 

  
These different forms, conventional and unconventional 

corruption, are not exhaustive of the universe of corruption.  For 
example, academics often consider nepotism (or wasta, as loosely 
translated in Arabic) to be a form of corruption.28  However, unless 
acts of nepotism are accomplished through a public official’s illegal 
act, they are neither acts of conventional nor unconventional 
                                                                                                          
Senate voted on the Manchin-Toomey amendment, which would have 
required background checks on all commercial sales of guns.  The vote 
failed, with 54 members in support and 46 in opposition.  Nearly all of 
the members who voted against the amendment have received 
substantial amounts of money from the political action committees of 
gun rights groups, including the National Rifle Association.”).  
27 Yingling, supra note 2, at 267-68 (“The label ‘unconventional’ does 
not imply that this form of corruption occurs less frequently than 
conventional corruption; instead, the label ‘unconventional’ reflects the 
fact that because acts of unconventional corruption are not necessarily 
illegal, courts and academics often assume that government power can 
only be corrupted through traditionally illegal activities, such as quid 
pro quo transactions.”).  
28 See, e.g., Phillip M. Nichols, George J. Siedel, Matthew Kasdin, 
Corruption as a Pan-Cultural Phenomenon: An Empirical Study in 
Countries at Opposite Ends of the Former Soviet Empire, 39 TEX. 
INT’L L. J. 215, 244 (2004) (citing SUSAN ROSE-ACKERMAN, 
CORRUPTION: A STUDY IN POLITICAL ECONOMY 4 (1978)) (referring to 
nepotism as a form of corruption); JOHN R. BRADLEY, INSIDE EGYPT: 
THE ROAD TO REVOLUTION IN THE LAND OF THE PHARAOHS 154-55 
(2012) (discussing wasta under a chapter on “corruption”); see also 
Lawrence Rosen, Understanding Corruption, THE AMERICAN 
INTEREST, at 82 (Spring 2010), http://www.the-american-
interest.com/pdf/v5/n4/Rosen.pdf (quoting ROBERT B. CUNNINGHAM & 
YASIN K. SARAYAH, WASTA: THE HIDDEN FORCE IN THE MIDDLE 
EASTERN SOCIETY 1, 4, 6 (1993) (opining that “wasta includes, but is 
broader than, corruption” and that some wasta acts are legal while 
others are illegal)). 
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corruption.  Despite their combined non-exhaustive nature, 
classification of corruption in these terms serves a purpose due to their 
shared relationship—when conventional corruption decreases, there is a 
correlating increase in unconventional corruption.29  One aspect of this 
relationship involves the increased supply of campaign contributions 
and expenditures from private parties: when conventional corruption 
decreases and bribe offering becomes less effective, contributions and 
expenditures become alternative tools of influence.30  Another aspect 
of this relationship involves the increased demand for campaign 
contributions and expenditures from elected officials: when measures 
to combat conventional corruption are implemented and elected 
officials can no longer illegally steal elections or divert public monies 
to fund their campaigns, such officials become eager to obtain 
campaign contributions and expenditures.31  Therefore, as is argued 
below in our country-specific analysis of Egypt,32 once a country takes 
concrete steps to reduce conventional corruption, it must then focus on 
combating unconventional corruption.33   

 
III. THE HISTORY OF CONVENTIONAL CORRUPTION 

IN EGYPT 
 
After years of perceived corruption and injustice under British 

occupation,34 Egypt, in 1919, started a move to independence with 
Muslims and Christian Copts joining forces to instigate a popular 
revolution.35  This uprising resulted in nominal independence for Egypt 
                                                      
29 Yingling, supra note 2, at 270-71. 
30 See Nauro F. Campos and Francesco Giovannoni, Lobbying, 
Corruption, and Political Influence, 131 PUB. CHOICE 1, 2-3 (2007) 
(finding that lobbying activities, which include campaign contributions 
and expenditures, are an important alternative tool of influence when 
bribe offering becomes less effective). 
31 Yingling, supra note 2, at 270-71. 
32 See infra Parts V & VI. 
33 Yingling, supra note 2, at 271. 
34 See TAREK OSMAN, EGYPT ON THE BRINK, FROM NASSER TO 
MUBARAK 24-25 (2010); BRUCE K. RUTHERFORD, EGYPT AFTER 
MUBARAK: LIBERALISM, ISLAM, AND DEMOCRACY IN THE ARAB 
WORLD 35 (new introduction ed. 2012) (discussing corruption in Egypt 
under British occupation). 
35 Mohamed A. ‘Arafa, Towards a Culture for Accountability: A New 
Dawn for Egypt, 5 PHOENIX L. REV. 1, 8 (2011); M. Cherif Bassiouni, 
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in 1922, which was followed by the first post-independence 
constitution in 1923.36  With the implementation of the constitution, 
Egypt became a constitutional monarchy in which certain executive 
powers were held by the government, which was answerable to a 
nationally elected parliament.37  

 
Under the constitutional monarchy, Egypt experienced 

economic development through advances in industry and infrastructure, 
as well as through exposure to international markets.38  However, the 
benefits of such development were generally confined to the wealthiest 
members of Egyptian society; the country’s middle class grew at a very 
slow pace.39  As Egyptians became more aware of this situation, King 
Farouk, the head of the Egyptian state, became ensnared in multiple 
incidents of conventional corruption.40  Specifically, in 1951, he 
accepted a bribe in return for dissolving the government.41  In addition, 
the king’s name was mentioned in investigations pertaining to the 
illegal procurement of weapons for the Egyptian army during the 1948 
war with Israel.42  The state of the economy and the monarchy’s 
corrupt misuses of power led to the revolution of July 23, 1952,43 also 
known as the Free Officers’ Revolution, and the eventual abolishment 
of the constitutional monarchy.44  Although the Free Officers’ 

                                                                                                          
The Fight for Democracy in Egypt’s Liberation Square, CHI. COUNCIL 
ON GLOBAL AFF. 1 (Feb. 10, 2011), 
http://www.thechicagocouncil.org/UserFiles/File/Events/FY%2011%2
0Events/02_February_11/EgyptBackgroundPaper110207.pdf; see 
generally KATHRIN NINA WIEDL, THE ROLE OF THE COPTS IN THE 
NATIONAL MOVEMENT IN EGYPT UNTIL THE 1919 REVOLUTION (2007). 
36 ‘Arafa, supra note 35, at 8; Bassiouni, supra note 35, at 2. 
37 OSMAN, supra note 34, at 25; Bassiouni, supra note 35, at 2. 
38 OSMAN, supra note 34, at 37. 
39 Id. at 37, 55; BRADLEY, supra note 28, at 54. 
40 See OSMAN, supra note 34, at 38; see also BRADLEY, supra note 28, 
at 31. 
41 OSMAN, supra note 34, at 38. 
42 Id. 
43 Bassiouni, supra note 35, at 2. 
44 National Integrity System Study Egypt 2009 (“NIS Study Egypt”), 
TRANSPARENCY INT’L 18 (2009), 
http://archive.transparency.org/publications/publications/nis_egypt_200
9. 
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Revolution was a military coup d’état, it was strongly embraced and 
reinforced by the people.45   

 
Lieutenant Colonel Gamal Abdel Nasser was among the 

officers of the revolution.46  In the span of a few years, Nasser was able 
to sideline Egypt’s first president, Major General Mohammad Naguib, 
dissolve all political parties except for the Arab Socialist Union 
Party,47 and create a new constitutional order defined by a powerful 
presidency.48  As a result, there were few checks on Nasser’s political 
power.49  Presidential power was already significant before the 1958 
enactment of the Emergency Law, which gave the president the power 
to circumscribe non-governmental political activity.50  The Emergency 
Law would remain in effect for all but eighteen months between 1967 
and 2012.51  With executive power unrestrained and political activity 
greatly restricted, conventional corruption began to fester under Nasser 
as administrators and bureaucrats abused their power to prey on 
citizens and siphon off resources from the state.52 

 
Anwar Sadat ascended to the presidency after Nasser’s death 

in 1970.53  Sadat immediately backed a new constitution—the 1971 
Constitution—in what he promoted as an effort to restore greater 

                                                      
45 ‘Arafa, supra note 35, at 8; but see BRADLEY, supra note 28, at 27 
(describing the Free Officers as “hijack[ing] the popular unrest to seize 
power”). 
46 BRADLEY, supra note 28, at 12. 
47 Id. at 14; NIS Study Egypt, supra note 44, at 19. 
48 SELMA BOTMAN, EGYPT FROM INDEPENDENCE TO REVOLUTION, 
1919-1952 30-40 (1991); OSMAN, supra note 34, at 45. 
49 TAMIR MOUSTAFA, THE STRUGGLE FOR CONSTITUTIONAL POWER: 
LAW, POLITICS, AND ECONOMIC DEVELOPMENT IN EGYPT 59-60 (2007). 
50 Lisa Reynolds Wolfe, Cold War Legacy: Egypt’s Emergency Law 
162 of 1958 (Feb. 1, 2011), 
http://www.coldwarstudies.com/2011/02/01/cold-war-legacy-egypts-
emergency-law-162-of-1958/.  
51 Sarah El Deeb, Egypt Emergency Law Lapses, HUFFINGTON POST 
(May 31, 2012), http://www.huffingtonpost.com/2012/05/31/egypt-
emergency-law-lapse_n_1559110.html.  
52 See MOUSTAFA, supra note 49, at 82-83. 
53 OSMAN, supra note 34, at 117. 
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democracy to Egypt.54  Sadat also dismantled the Arab Socialist Union 
Party and allowed previously banned political parties to re-enter 
political life.55  The new parties, however, entered political life under a 
tightly controlled process that was dominated by the executive 
branch.56  In the later years of Sadat’s presidency, despite the fact that 
Egyptian law prohibited acts of bribery and the like,57 there was a 
glaring increase in conventional corruption.58  Notably, vote rigging 
flourished and referenda typically resulted in 99% “yes” votes.59  
During this time, Egypt also experienced an emergence of parasitic 
links between sections of the public sector and private industry.60 

 
After Sadat’s assassination in 1981, Hosni Mubarak rose to 

the presidency,61 and the National Democratic Party (NDP), which was 
the only party represented in presidential elections until 2005,62 began 
its dominance of the political realm.63  Conventional corruption soared 

                                                      
54 James Feuille, Reforming Egypt’s Constitution: Hope for Egyptian 
Democracy?, 47 TEX. INT’L L. J. 237, 241-42 (2011). 
55 NIS Study Egypt, supra note 44, at 19-20. 
56 Sahar F. Aziz, Revolution Without Reform? A Critique of Egypt’s 
Election Laws, 45 GEO. WASH. INT’L L. REV. 1, 40 (2013); MOUSTAFA, 
supra note 49, at 90 (“But Sadat’s shift to a multiparty system was 
never intended to be a complete and comprehensive democratic 
transition.  Rather, it was to be a tightly controlled process of political 
liberalization that would give the appearance of free party competition 
with few concrete concessions from the regime.”). 
57 See, e.g., Egypt, Law No. 62 of 1975 (Illegal Profit-Making) Al-
Jarida Al-Rasmiyya [THE OFFICIAL GAZETTE], July 7, 1975; NIS Study 
Egypt, supra note 44, at 146 (“The Penal Code criminalises both active 
and passive bribery, as well as using public resources for private 
gain.”). 
58 See OSMAN, supra note 34, at 123. 
59 Feuille, supra note 54, at 242; MOUSTAFA, supra note 49, at 70. 
60 OSMAN, supra note 34, at 123; BRADLEY, supra note 28, at 45. 
61 Feuille, supra note 54, at 243. 
62 NIS Study Egypt, supra note 44, at 20. 
63 ‘Arafa, supra note 35, at 13; Inside Story: How Did Egypt Become So 
Corrupt?, AL JAZEERA (Feb. 7, 2011), 
http://www.aljazeera.com/programmes/insidestory/2011/02/201128111
236245847.html; Abdul-Monem Al-Mashat, Political Finance Systems 
in Egypt, Regulation and Disclosure: The Way Out (Nov. 2008), at 3, 
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to extraordinary levels during Mubarak’s reign.64  Over this time, 
Transparency International reported a marked increase in the wasting of 
public resources, as well as embezzlement, bribery, and forgery.65  In 
addition, the parasitic links between the public and private sectors that 
emerged under Sadat only intensified under Mubarak.66  A small group 
of businessmen with close ties to the president’s son, Gamal Mubarak, 
gained enormous influence over the economy and began running it 
pursuant to their personal interests.67  Although these businessmen may 
have obtained their influence through technically legal means, their 
interests lied in maintaining a status quo that was defined by 
conventional corruption.68 

 
One very problematic aspect of the increase in conventional 

corruption was the executive’s willingness and ability to steal 
elections.69  As just one example, during the 1995 elections, electoral 
irregularities were widespread.70  The Independent Commission for 
Election Review reported that police stood by while representatives of 
opposition candidates were expelled or turned away from polling 
stations, ballot boxes arrived stuffed with voting papers, and polling 
stations were ransacked by paid thugs.71  
                                                                                                          
http://www.ifes.org/~/media/Files/Publications/Money%20and%20Poli
tics/Research%20and%20Publications/Reports%20and%20Papers/Engl
ish/PoliticalFinanceSystems_in_Egypt.pdf (“The [NDP] is built and 
based on the legacy of the ASU [Arab Socialist Union] including most 
of its old guard.”). 
64 See ‘Arafa, supra note 35, at 8; Bassiouni, supra note 35. 
65  NIS Study Egypt, supra note 44, at 23-31. 
66 BRADLEY, supra note 28, at 46. 
67 ALAA AL ASWANY, ON THE STATE OF EGYPT, WHAT MADE THE 
REVOLUTION INEVITABLE vii (2011); see OSMAN, supra note 34, at 
218-19. 
68 See Abdel-Fattah Mady, Popular Discontent, Revolution, and 
Democratization in Egypt in a Globalizing World, 20 IND. J. GLOBAL. 
LEGAL STUDIES 313, 320 (2013). 
69 Feuille, supra note 54, at 243; Ahmed Eldakak, Approaching Rule of 
Law in Post-Revolution Egypt: Where We Were, Where We Are, and 
Where We Should Be, 18 U.C. DAVIS J. INT’L L. & POL’Y 261, 278-79 
(2012); BRADLEY, supra note 28, at 35. 
70 Charles Robert Davidson, Reform and Repression in Mubarak’s 
Egypt, 24 FLETCHER F. WORLD AFF. 75, 83 (2000). 
71 Id. 
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Under Mubarak, many facets of society openly and 
comprehensively discussed conventional corruption.72  The general 
public was fully aware of the costs of conventional corruption for the 
country’s political stability and the threat it posed to economic and 
social development.73  Despite such awareness, conventional 
corruption represented the ruling social law and a behavior that 
governed various aspects of Egyptian life.74 

 
IV. THE ARAB SPRING IN EGYPT:  A FIGHT AGAINST 

CONVENTIONAL CORRUPTION 
 
In an extraordinary set of events, popular protests in Tahrir 

Square (together with workers’ strikes on factory floors)75 provided the 
tipping point for a revolution.76  The date for initial protests, January 

                                                      
72 See NIS Study Egypt, supra note 44, at 24; see also MENA-OECD 
Business Climate Investment Strategy, Phase 1 Policy Assessment, 
Egypt, Anti-Corruption, 13 (Dec. 2009), 
http://www.oecd.org/daf/psd/46341460.pdf (“Corruption allegations 
are frequent in the media and people often speak of the practice as 
affecting all parts of society.”).  
73 See ‘Arafa, supra note 35, at 9. 
74 See id.; see also BRADLEY, supra note 28, at 164 (“[C]orruption is a 
disease that has long spread to all of Egypt’s organs.  There is literally 
no end to it; it reaches precisely from the officer who takes five pounds 
to overlook a speeding offense all the way to the top.”). 
75 Ian Hartshorn, Labor Unions Under Attack in Morsi’s Egypt, 
MUFTAH (Nov. 30, 2012), http://muftah.org/labor-unions-under-attack-
in-morsis-egypt/ (“While western media focused its attention on the 
Tweeting and Facebooking [of] upper middle class youth in Tahrir 
Square, much of the 2011 revolution took place in the fields and factory 
floors among Egypt’s working poor.  The Land Center for Human 
Rights, a leading human rights NGO focused on workers and farmers, 
described the general strike of Egypt’s industrial and port workers on 
February 9, 2011, combined with the farmers’ protests, as a ‘knockout 
punch’ to the Mubarak regime.”). 
76 Using the term “revolution” to describe the events of January 25, 
2011 is arguably only aspirational at this point in time.  See John 
Liolos, Note, Erecting New Constitutional Cultures: The Problems and 
Promise of Constitutionalism Post-Arab Spring, 36 B.C. IN’TL & 
COMP. L. R. 219, 229-32 (2013) (comparing a “revolution” to a “coup 
d’état”). 
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25, 2011, was deliberately chosen to coincide with Egypt’s National 
Police Day77—a day that once commemorated Egyptian freedom, but 
evolved to represent the deterioration of Egypt’s corrupt police 
forces.78  Conventional corruption played a significant role in 
motivating the January 25th revolution as well as other revolutions in 
the Middle East throughout Arab Spring.79  During the revolution, the 
popular chant outside of the NDP’s headquarters in el-Minya, 245 
kilometers south of Cairo, was “[c]orruption caused this country’s 
destruction!”80 

 
Egypt’s popular uprisings focused on the removal of the 

corrupt Mubarak regime.81  Mohamed ElBaradei, former head of the 
International Atomic Energy Agency and a well-known opposition 
leader in Egypt, expressly called for a military coup on his Twitter 
page.82  Meanwhile, Mubarak called on the military to intervene on his 

                                                      
77 Ozan O. Varol, The Democratic Coup D’Etat, 53 HARV. INT’L L. J. 
291, 342 (2012). 
78 Ahmed Zaki Osman, Egypt’s Police: From Liberators to Oppressors, 
EGYPT INDEP. (Jan. 24, 2011), 
http://www.egyptindependent.com/news/egypts-police-liberators-
oppressors; Egypt’s Police Widely Despised, Viewed as ‘Corrupt and 
Abusive’, HUFFINGTON POST (Feb. 3, 2011), 
http://www.huffingtonpost.com/2011/02/03/egypt-police-
corrupt_n_818088.html.  
79 Anne Applebaum, Why the Anti-Corruption Movement is the New 
Human Rights Movement, SLATE (Dec. 13, 2012), 
http://www.slate.com/articles/news_and_politics/foreigners/2012/12/an
ti_corruption_movement_protests_riots_and_marches_across_the_glob
e_are.html; RUTHERFORD, supra note 34, at xxxiv (“The scope of this 
corruption and inequality became one of the triggers of the January 25 
uprising.”); Aziz, supra note 56, at 3 (“Egyptians sought to upend an 
entrenched system of cronyism, nepotism, and pervasive corruption 
that squandered the future of an entire generation.”). 
80 Mona El-Ghobashy, The Praxis of the Egyptian Revolution, in THE 
JOURNEY TO TAHRIR, REVOLUTION, PROTEST, AND SOCIAL CHANGE IN 
EGYPT 21, 36 (Jeannie Sowers & Chris Toensing eds., 2012). 
81 ‘Arafa, supra note 35, at 13-15; Ursula Lindsey, Revolution and 
Counterrevolution in the Egyptian Media, in THE JOURNEY TO TAHRIR, 
REVOLUTION, PROTEST, AND SOCIAL CHANGE IN EGYPT 53, 53-54 
(Jeannie Sowers & Chris Toensing eds., 2012). 
82 Varol, supra note 77, at 302, 343. 
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behalf.83  Instead, on February 11, 2011, in what has been termed a 
“democratic coup d’etat,”84 the military issued a communiqué 
declaring that it was intervening to protect the country and “to sponsor 
the legitimate demands of the people.”85  Hours after the release of the 
communiqué, Mubarak’s Vice President, Omar Suleiman, announced 
that Mubarak had resigned his post and the Supreme Council of the 
Armed Forces (SCAF) had assumed power.86   

 
Mubarak was later convicted for complicity in the killing of 

protestors during the uprising and was sentenced to life in prison.87  
The conviction, however, has since been rejected and Mubarak will 
now face a retrial which could result in a different penalty or even 
acquittal.88  Mubarak and his sons, Gamal and Alaa, will also be tried 
on corruption charges for allegedly redirecting presidential palace 
renovation funds to be used on their own private residences.89  Many 
members of Mubarak’s regime have been sentenced to several years in 

                                                      
83 Id. at 343. 
84 Id. at 345. 
85 Id. at 344. 
86 Id.  For further discussion of the January 25th revolution, see JEREMY 
M. SHARP, CONG. RES. SERV., EGYPT: THE JANUARY 25 REVOLUTION 
AND IMPLICATIONS FOR U.S. FOREIGN POLICY (Feb. 11, 2011), 
http://fpc.state.gov/documents/organization/157112.pdf. 
87 Jamie Davis, Mubarak Sentenced to Life in Prison, JURIST (June 2, 
2012), http://jurist.org/paperchase/2012/06/ex-egypt-president-
mubarak-sentenced-to-life-in-prison.php.  
88 David D. Kirkpatrick, Egyptian Court Rejects Verdict Against 
Mubarak, N.Y. TIMES, at A.1 (Jan. 14, 2013), 
http://www.nytimes.com/2013/01/14/world/middleeast/egyptian-court-
grants-hosni-mubarak-a-new-trial.html?_r=0; Associated Press, As 
Turmoil Persists, Mubarak Returns to Courtroom in Egypt, N.Y. TIMES 
(Sept. 14, 2013), 
http://www.nytimes.com/2013/09/15/world/middleeast/as-turmoil-
persists-mubarak-returns-to-courtroom-in-egypt.html.   
89 El-Sayed Gamal El-Din, Egypt’s Toppled Mubarak and Sons to Face 
Corruption Trial in August, AHRAM ONLINE (July 17, 2013), 
http://english.ahram.org.eg/NewsContent/3/12/76720/Business/Econo
my/Egypts-toppled-Mubarak-and-sons-to-face-corruption.aspx.  
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prison on charges of corruption, embezzlement of public funds, unjust 
enrichment, and peddling in influence.90 

 
Egypt’s transition to democracy took a big step forward when 

elections for the People’s Assembly, the lower house of parliament, 
began in November 2011 and continued in staggered rounds until 
January 2012.91  Nearly all political parties, except for Mubarak’s 
NDP, which was dissolved by Egypt’s High Administrative Court for 
monopolizing and manipulating elections, were allowed to freely 
establish themselves and participate in the post-revolution 
parliamentary elections.92  The Muslim Brotherhood’s Freedom and 
Justice Party emerged as the clear victor of the elections, obtaining 
47% of the seats in the People’s Assembly.93  Although the Supreme 
Constitutional Court dissolved the People’s Assembly only a few 
months later because election officials had impermissibly allowed 
political parties to compete for seats designated for independents,94 the 
elections were widely viewed as free and fair by independent 
monitoring organizations.95   

                                                      
90 Hillary Stemple, Egypt Court Sentences Former Mubarak Associates 
on Corruption Charges, JURIST (Sept. 16, 2011), 
http://jurist.org/paperchase/2011/09/egypt-court-sentences-former-
mubarak-associates-on-corruption-charges.php.  
91 Varol, supra note 77, at 350. 
92 Id. at 305. 
93 Id. at 352; Max Fisher, Egypt’s Constitutional Crisis, Explained as a 
Simple Timeline, WASH POST, 
http://www.washingtonpost.com/blogs/worldviews/wp/2012/12/06/egy
pts-constitutional-crisis-explained-as-a-simple-timeline/ (last updated 
Dec. 6, 2012).  
94 Haider Hamoudi, Democracy and the Supreme Constitutional Court 
of Egypt, JURIST (June 28, 2012), 
http://jurist.org/forum/2012/06/haider-hamoudi-scc-parliament.php; 
David D. Kirkpatrick, Blow to Transition as Court Dissolves Egypt’s 
Parliament, N.Y. TIMES (June 14, 2012), 
http://www.nytimes.com/2012/06/15/world/middleeast/new-political-
showdown-in-egypt-as-court-invalidates-
parliament.html?pagewanted=all&_r=0; Aziz, supra note 56, at 39-40. 
95 See, e.g., The Carter Center, Final Report of the Carter Center 
Mission to Witness the 2011-2012 Parliamentary Elections in Egypt, 2, 
64, (Sept. 21, 2012), 
http://www.cartercenter.org/resources/pdfs/news/peace_publications/el
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Before the People’s Assembly was dissolved, however, it 
appointed 100 representatives to the Constituent Assembly to draft the 
post-revolution constitution.96  Like the People’s Assembly, the 
Constituent Assembly was dominated by Islamists.97  Soon thereafter, 
in June 2012, the Muslim Brotherhood continued its domination of 
electoral politics when, following an electoral run-off, Mohamed Morsi 
was declared Egypt’s first democratically elected president.98   

 
Morsi strongly asserted that he would curtail corruption in 

Egypt, and although little progress was made in the first few months of 
his presidency,99 polls showed that the majority of the Egyptian public 
had confidence in the national government.100  However, serious 
problems began to emerge for Morsi when he shifted his focus toward 
ensuring an abbreviated process for drafting a new constitution.  On 
November 22, 2012, in the midst of speculation as to whether the 
Constituent Assembly would be disbanded by the Supreme 
Constitutional Court, Morsi issued a declaration stating that the 
Constituent Assembly would not be subject to judicial oversight and 

                                                                                                          
ection_reports/egypt-2011-2012-final-rpt.pdf;  Varol, supra note 77, at 
350. 
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COMP. L. 1, 14 (2013) (stating that the “Islamist” label has generally 
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98 Celebration in Egypt as Morsi Declared Winner, AL JAZEERA (June 
24, 2012), 
http://www.aljazeera.com/news/middleeast/2012/06/201262412445190
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99 Sahar Aziz & Derek Clinger, Egypt’s Corruption Woes, GLOBAL 
PUB. SQUARE BLOGS (Feb. 8, 2013), 
http://globalpublicsquare.blogs.cnn.com/2013/02/08/egypts-corruption-
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Spring, REUTERS (Dec. 5, 2012), 
http://www.reuters.com/article/2012/12/05/us-corruption-transparency-
egypt-idUSBRE8B406Q20121205.  
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Overthrow, GALLUP (Aug. 2, 2013), 
http://www.gallup.com/poll/163796/egyptian-views-government-
crashed-overthrow.aspx.  
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that he would have the “power to take all necessary measures and 
procedures” against any potential threat to the revolution.101  Shortly 
thereafter, the Constituent Assembly approved the draft of the new 
constitution,102 which was put to a two-round referendum vote on 
December 15th and 22nd of 2012 and approved by 63.8% of voters, 
amidst very low turnout.103  The 2012 Constitution increased 
separation of powers and restraints on the executive, but was criticized 
heavily for its lack of human rights protections and its deference to 
Islam in state affairs.104 

 
Egyptians’ early support of Morsi and the national 

government began to steadily decline in the wake of Morsi’s November 
declaration.105  Frequent power cuts, gas shortages, and security 
breaches added to the decline in Morsi’s popularity.106  In June 2013, 
Morsi blamed the country’s problems on Mubarak-era corruption that 
was, in his words, “greater than we had imagined.”107  This excuse, 
however, did not appease the Egyptian people.  On June 30, 2013, 
                                                      
101 David D. Kirkpatrick & Mayy El Sheikh, Citing Deadlock, Egypt’s 
Leader Seizes New Power and Plans Mubarak Retrial, N.Y. TIMES 
(Nov. 22, 2012), 
http://www.nytimes.com/2012/11/23/world/middleeast/egypts-
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Despite Objections, N.Y. TIMES (Nov. 29, 2012), 
http://www.nytimes.com/2012/11/30/world/middleeast/panel-drafting-
egypts-constitution-prepares-quick-vote.html?_r=0.  
103 Egypt Approves Disputed Draft Constitution, AL JAZEERA (Dec. 25, 
2012), 
http://www.aljazeera.com/news/middleeast/2012/12/201212251825337
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104 Mirette F. Mabrouk, The View From a Distance: Egypt’s 
Contentious New Constitution, BROOKINGS INSTITUTE 5-6 (Jan. 31, 
2013), 
http://www.brookings.edu/~/media/Research/Files/Papers/2013/1/31%
20egypt%20mabrouk/0131_Egypt_Mabrouk.pdf. 
105 Younis, supra note 100. 
106 Mubarak-era Corruption ‘Greater Than we Imagined,’ Egypt’s 
Morsi Tells Al-Ahram, AHRAM ONLINE (June 7, 2013), 
http://english.ahram.org.eg/NewsContent/1/64/73389/Egypt/Politics-
/Mubarakera-corruption-greater-than-we-imagined,-Eg.aspx.  
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millions of Egyptians began to demonstrate in Tahrir Square and 
elsewhere, calling for Morsi to step down.108  On July 1, 2013, Egypt’s 
military gave Morsi forty-eight hours to resolve the government’s 
disputes with the demonstrators or face a military solution.109  Finally, 
on July 3, 2013, General Abdul-Fattah el-Sisi led the military in 
removing Morsi from power, suspending the 2012 Constitution, and 
installing Adly Monsour, the Chief Justice of the Supreme 
Constitutional Court, as acting president.110  The military’s actions, 
although highly controversial, were celebrated by many Egyptians.111 

 
The military, along with Morsi’s political opposition, 

subsequently appointed ten legal experts to a committee tasked with 
making recommendations to a larger fifty-member committee for 
amending the 2012 Constitution.112  In August 2013, the committee of 
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corruption efforts in countries with politically active militaries can lead 
to “good governance” coups that do not, in fact, lead to restored 
democracies, see Nick Robinson & Nawreen Sattar, When Corruption 
is an Emergency: “Good Governance” Coups and Bangladesh, 35 
FORDHAM. INT’L L. J. 737 (2012). 
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Amendments Committee, AHRAM ONLINE (July 31, 2013), 
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constitutional-articles-revised-Amendments-commit.aspx; Mokhtar 
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ten proposed a draft that was generally viewed as an edit to the 2012 
Constitution.113  Aside from its proposed creation of a unicameral 
legislature, the draft largely retains the same separation of powers 
between the branches of government.114  The most significant changes 
pertain to the reduced role of Islam in state affairs.115 

 
V. COMBATING CONVENTIONAL CORRUPTION IN 

POST-REVOLUTION EGYPT 
 
In seeking solutions for conventional corruption, it is common 

for politicians and the general public to push for moral reform above all 
else.  However, appealing for moral reform in isolation from political 
and administrative reform prevents a clear understanding of the 
situation and distracts from the real causes of conventional 
corruption.116  Furthermore, even certain kinds of political and 
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administrative reform can be unhelpful if the foundations for reducing 
conventional corruption are not in place.  In this regard, even the best 
anti-corruption legislation will fail if implemented in a political 
environment that is not conducive to real scrutiny.117 

 
In order to curb conventional corruption, the people must, at a 

minimum, impose upon their government a separation of powers, 
complete with a system of checks and balances.118  As was stated by 
Charles de Montesquieu, whose bedrock ideas have been implemented 
throughout the world, “[s]o that one cannot abuse power, power must 
check power by the arrangement of things.”119  When powers are 
separated and limited, the government can effectively enact laws 
prohibiting government officials from abusing their office, enforce such 
laws, and impartially determine when the laws have been violated.120  
Friction in the form of checks must exist between the branches of 
government in order for the political environment to be open to real 
scrutiny.  This is especially true with regard to restraints on the 
executive.121 
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Press 1989) (1748); THEOBALD, supra note 15, at 152. 
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Real checks and balances were not totally absent from 

Mubarak’s Egypt.  For example, the 1971 Constitution gave the 
Supreme Constitutional Court the exclusive authority to determine the 
constitutionality of laws enacted by the other two branches.122  The 
1971 Constitution also guaranteed the independence of the judiciary,123 
along with tenure of office,124 so that judges would be protected from 
the whims of the executive.  And even though the 1971 Constitution 
allowed the president to appoint judges without the final consent of the 
legislature,125 the judiciary was perceived as one of the least corrupt 
public authorities in Egypt.126  In practice, the heads of the Court of 
Cassation, the High Administrative Court, and the Supreme 
Constitutional Court often declared electoral laws and other legislative 
procedures unconstitutional, thus indicating that the judiciary enjoyed a 
significant degree of independence.127 

                                                      
122 ABROGATED CONSTITUTION OF THE ARAB REPUBLIC OF EGYPT, 11 
Sept. 1971, as amended, May 22, 1980, May 25, 2005, Mar. 26, 2007, 
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The 1971 Constitution also contained several mechanisms that 
sought to hold the executive accountable to the legislature.  For 
example, the former lower house of parliament, the People’s Assembly, 
could withdraw its confidence from any of the ministers or prime 
minister’s deputies through a motion by one-tenth of its members, 
followed by a majority vote of the entire assembly.128  The People’s 
Assembly was also entitled to form committees for the purpose of fact-
finding and conducting investigations into the activities of 
administrative bodies.129 

 
Unfortunately, unlike the judiciary’s mechanisms, the 

legislature’s mechanisms were rarely exercised in full.130  There was a 
wide gap between de jure and de facto accountability in Egypt,131 
especially with regard to the legislature’s checks on the executive.  
Opposition parties in the People’s Assembly struggled to play an 
effective role in combating conventional corruption.132  This was 
primarily due to the restrictions on their activities imposed by the 
Emergency Law,133 which permitted, among other things, arbitrary 
arrests and searches, indefinite detention without trial, heightened 
censorship, and restraints on the gathering of more than five people at 
any one time,134 thus giving Egyptian authorities and the NDP the 
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ability to circumvent many legal and political checks on executive 
power.135  The regime made full use of its Emergency Law privileges, 
particularly during election season.136  As a result, the NDP constituted 
an overwhelming majority in parliament, which allowed the party to 
continually drown out opposition voices.137   

 
With the January 25th revolution, Egypt gained a rare 

opportunity to repair the fundamentals of its governance system and 
combat conventional corruption.  Many Egyptians had high hopes for a 
new constitution.  For some, these high hopes turned to disappointment 
when the Constituent Assembly released the final draft of the 2012 
Constitution.138  However, even though the 2012 Constitution includes 
a questionable deference to religion in state affairs139 and less reform 
on individual rights than many had hoped for, the reality is that, when 
measured against the Egyptian constitutional tradition, the new text 
brings forth a number of improvements to the governance system and is 
not the catastrophe that many have identified.140 

 
First, the 2012 Constitution includes many of the positive 

aspects of the 1971 Constitution.  Judicial independence and security of 
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tenure for judges is protected.141 Also, the Supreme Constitutional 
Court is still exclusively competent to review the constitutionality of 
laws, giving it the ability to check the other branches.142  And, with 
respect to the legislature, individual legislators have the right to request 
information, demand a statement from the government, or even 
interrogate the prime minister in relation to urgent matters of public 
importance.143  

 
The 2012 Constitution also imposes new limits on the 

executive.  For example, while the president previously served a six-
year term without term limits,144 the president shall now be elected 
every four years and may only be re-elected once.145  Also, the 
constitution provides stronger restrictions on the president’s power to 
call a state of emergency and on the president’s powers during that 
period.146  In addition, whereas the president previously faced few 
obstacles in dissolving the parliament,147 he may now only do so 
pursuant to a public referendum.148  The current version of the 
constitution even stipulates that if the referendum fails, then the 
president must resign;149 however, proposed amendments contemplate 
the removal of this stipulation.150   

                                                      
141 CONSTITUTION OF THE ARAB REPUBLIC OF EGYPT, Dec. 26, 2012, 
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The 2012 Constitution also imposes new legislative checks on 
the executive branch.  Parliament is now empowered to dismiss the 
government, the prime minister, or any individual minister by a simple 
majority of its members.151  In contrast, under the 1971 Constitution, 
the parliament could only dismiss the government after obtaining the 
president’s approval or a two-thirds majority vote.152  In addition, the 
2012 Constitution puts forth a method for the House of 
Representatives, the new lower house of parliament, to impeach the 
president by a two-thirds majority, after which the president shall be 
tried before a special court composed of heads of the judiciary.153  

  
Although the 2012 Constitution embodies an improvement 

with respect to the division of power in Egypt, it is by no means 
perfect.  To note just a couple of deficiencies, the constitution provides 
no legislative check on the president’s power to appoint judges at the 
highest levels and also fails to set forth any procedures for determining 
judicial salaries.154  Another caveat is the Egyptian military, which in 
its efforts to maintain order until a new government is elected has 
shown a willingness to disregard power structures and the rights of 
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those who oppose its actions.155  However, even though the 
constitution is imperfect, and the transition has been chaotic, there is 
hope for a future Egypt with less conventional corruption.  If Egypt is 
able to hold free and fair elections in 2014 and emerge with a party in 
power facing unprecedented scrutiny due to a newly relevant political 
opposition and a constitution that limits the powers of the 
presidency,156 then Egypt will at least have a chance of succeeding in 
its fight against conventional corruption. 

 
VI. THE LIKELY RISE OF UNCONVENTIONAL 

CORRUPTION IN EGYPT 
 
Unfortunately, measures aimed at combating conventional 

corruption do not also solve problems of unconventional corruption.157  
In fact, when conventional corruption declines, a rise in unconventional 
corruption is usually on the horizon.158  Unconventional corruption, in 
this regard, is an unfortunate side effect of necessary reforms to combat 
conventional corruption.  Although the occurrence of unconventional 
corruption can thus be an indicator of progress, unconventional 
corruption is not a necessary evil for a democracy that has recently 
implemented measures to combat conventional corruption.  As 
described below, there are solutions that can and should be 
implemented to combat unconventional corruption.  

 
There are two specific reasons why Egypt could be susceptible 

to a rise in unconventional corruption in the coming years.  The first is 
a likely increase in the supply of campaign contributions and 
expenditures.  If reforms focused on reducing conventional corruption 
are successful, private parties who are accustomed to getting their way 
through acts of bribery and the like will be forced to seek alternative 
means of achieving their objectives, and these alternative means are 
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likely to include campaign contributions and expenditures.159  In 
addition, many individuals who once flaunted near complete control of 
the economy may find it necessary to utilize campaign contributions 
and expenditures in order to wield the kind of influence that they 
brandished under Mubarak.160 

 
The second reason why Egypt is susceptible to an increase in 

unconventional corruption is a likely increase in the demand for 
campaign contributions and expenditures.  While a ruling party 
incumbent of the past may have been able to rely on the ultimate act of 
conventional corruption—stealing an election—to stay in power, 
incumbents will now be required to communicate with their 
constituencies to keep their support, and this requires financing.161  
Furthermore, due to the events of the last few years, ruling party 
incumbents can no longer safely forgo actual campaigns with the 
expectation that the state-run media will dominate the landscape and 
communicate the incumbent’s re-election message to the public. 

 
To elaborate on this last point, the Mubarak regime was able 

to use the state-run media in a way that made it unnecessary for NDP 
incumbents to seek contributions and expenditures from outside parties 
in order to run comprehensive campaigns.162  The NDP mobilized the 
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162 Sharif Abdel Kouddous, After Mubarak: Fighting For Press 
Freedom in Egypt, THE NATION (June 20, 2011), 
http://www.thenation.com/article/161555/after-mubarak-fighting-press-
freedom-egypt (“Under Mubarak, state-owned media was a propaganda 
arm of the government, parroting party dogma while dismissing public 
criticism and political opposition.”); Al-Mashat, supra note 63, at 11 
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state-run media to serve its own interests by promoting party policies 
and exaggerating achievements, all while excluding coverage of other 
parties.163  As recently as the 2010 parliamentary elections, the state-
run media showed a marked interest in giving positive coverage to state 
figures.164  The Cairo Institute for Human Rights Studies found that, 
without exception, all of the state-owned newspapers exhibited a clear 
pro-NDP bias in their election coverage.165  The state television 
channels were also biased.  For example, on Channel 2, in the lead up 
to the election, the NDP received 56.6% of the coverage (71% positive 
and 1% negative).  In contrast, the Muslim Brotherhood received only 
10% of the coverage (2% positive and 92% negative).166 

 
However, this situation has changed, and will continue to 

change, because contemporary digital technology has destroyed much 
of the government’s capacity to monopolize the means of broadcast 
communication.167  Technology, besides facilitating the rise of web-
based blogs and social media, has been an impetus for private and 
independent news journalism.168  Even under Mubarak and the NDP, 
state media organs were already losing ground to private upstarts such 
as Al-Masry Al-Youm and Al-Shorouk.169  The private media gained a 
firm foothold on the Egyptian media landscape, and although it has not 
been completely immune from government influence or eliminated the 
                                                                                                          
(“The Egyptian government, which inherited a vast state apparatus, has 
been in total control of state resources, mass media outlets and legal 
channels for political participation.  This diminishes any possibility for 
real and substantial competition.”). 
163 CAIRO INSTITUTE FOR HUMAN RIGHTS STUDIES (“CIHRS”), Media 
and Parliamentary Elections in Egypt:  Evaluation of Media 
Performance in Parliamentary Elections (Oct. 28/Dec. 15, 2010), at 76; 
Eldakak, supra note 69, at 289-92; MOUSTAFA, supra note 49, at 96. 
164 CIHRS, supra note 163, at 9.  
165 Id. at 39. 
166 Id. at 70. 
167 See generally KAYLAN GEIGER & FRAUS MASRI, THE RED LINE: 
PRESS FREEDOM IN POST-MUBARAK EGYPT (2012). 
168 JEFFREY C. ALEXANDER, PERFORMATIVE REVOLUTION IN EGYPT: AN 
ESSAY IN CULTURAL POWER 69 (2011); see also Eldakak, supra note 
69, at 289 (explaining that the rise of privately owned independent 
media was also caused by the state-run media’s lack of credibility). 
169 ASHRAF KHALIL, LIBERATION SQUARE: INSIDE THE EGYPTIAN 
REVOLUTION AND THE REBIRTH OF A NATION 290 (2012). 
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state-run media’s bias, partiality, and prejudice,170 it has reduced it in 
significant ways.171  With the growth of private media, including well-
known satellite channels, elected ruling-party officials can no longer 
rely on the dominance and bias of the state-run media to communicate 
their messages in lieu of conducting actual campaigns that require vast 
sums of money. 

 
Even if the government attempts to censor private media, as 

the military-controlled post-Morsi government has done,172 such 
efforts are unlikely to return the state-run media to the position of 
influence that it once held.  Cracks are emerging in the once rigid walls 
of the state-run media not only because of private media, but also 
because of pure economic inertia.173  The state media machine, like 
most public sector enterprises in Egypt, is significantly overstaffed with 
thousands of phantom employees who draw a paycheck for barely 
working.174  The combination of declining readership and viewers, 
along with the immense economic drain associated with supporting the 
propaganda machine, will eventually cause the state-run media to 
change its ways.175  Thus, ruling-party incumbents will not be able to 
safely forgo actual campaigns with the expectation that the state-run 
media will dominate the political landscape in a biased manner and 
communicate the incumbent’s re-election message to the public. 

 
One factor that could potentially mitigate an increase in 

demand for campaign financing is Egypt’s new electoral system.  Prior 
to the January 25th revolution, members of parliament were elected 
under a plurality (winner-take-all) system, in which Egyptians voted for 
individual candidates.176  In contrast, Egypt has recently experimented 
with electing legislators under a “mixed system,” in which only one-
third of the parliament is elected on a plurality basis, while the other 
                                                      
170 Eldakak, supra note 69, at 289-90. 
171 KHALIL, supra note 169, at 290; CIHRS, supra note 163, at 9; NIS 
Study Egypt, supra note 44, at 21-22. 
172 Kevin Liffey, Egypt Expels Al Jazeera Journalists in Crackdown on 
Qatari Channel, Reuters (Sept. 1, 2013), 
http://www.reuters.com/article/2013/09/01/us-egypt-protests-jazeera-
idUSBRE97S0ZL20130901.  
173 KHALIL, supra note 169, at 295. 
174 Id. 
175 Id. 
176 Aziz, supra note 56, at 29. 
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two-thirds are elected on a closed party list basis, whereby voters select 
parties instead of individual candidates.177  Candidates elected on a 
plurality basis have a heightened incentive to personally differentiate 
themselves from their competitors,178 which is accomplished more 
easily with the help of campaign contributions and expenditures.  In 
contrast, candidates elected on a closed party-list basis do not have the 
same incentive to personally differentiate themselves from their 
competitors,179 and thus, candidates elected on such a basis are 
presumably less incentivized to seek campaign financing.  As a result, 
the existence of a mixed system, whereby two-thirds of the legislators 
are elected on a closed party list basis, may mitigate the previously 
mentioned causes of an increased demand for campaign financing.180  
However, the ten-member committee tasked with making 
recommendations for amendments to the 2012 Constitution has 
proposed returning to the plurality system for Egypt’s next 
parliamentary elections.181  Even if this proposal is not accepted by the 
larger committee and the mixed system remains in place, the mixed 
system’s potential mitigating effect does not apply to the one-third of 

                                                      
177 Gamal Essam El-Din, Egypt’s Shura Council Approves New House 
of Representatives Law, AHRAM ONLINE (Apr. 11, 2013), 
http://english.ahram.org.eg/NewsContent/1/64/69038/Egypt/Politics-
/Egypts-Shura-Council-approves-new-House-of-Represe.aspx. 
178 See Daniel W. Gingerich, Ballot Structure, Political Corruption and 
the Performance of Proportional Representation, 21(4) J. OF 
THEORETICAL POL. 509, 512 (2009) (describing how candidates in 
closed party list systems have fewer incentives to differentiate 
themselves from their opponents); see also The Carter Center, supra 
note 95, at 25 (“Different electoral systems promote different types of 
representation and political behaviors that influence the performance 
and focus of an elected assembly.”).  
179 See Gingerich, supra note 178, at 512. 
180 Although a closed party list system might mitigate demand for 
campaign financing, scholars have reached different conclusions as to 
whether closed party lists systems are preferable to plurality systems 
(or open party list systems) with respect to the prevention of illegal 
forms of corruption.  See id. at 511-14. 
181 PROPOSED AMENDMENTS TO THE CONSTITUTION OF THE ARAB 
REPUBLIC OF EGYPT, 20 Aug. 2013, art. 191, 
http://www.constitutionnet.org/files/2013.08.20_-
_proposed_changes_to_2012_constitution_expert_committee_idea_eng
lish.pdf; Sabry, supra note 150. 
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legislators who will be running independent of the party system.  For 
these legislators, the causes of increased demand for campaign 
financing are unmitigated. 

 
Unfortunately, Egypt lacks a comprehensive framework for 

regulating campaign financing with respect to independent candidates 
in parliamentary elections.182  Thus, the country does not currently 
have the tools to preempt a rise in unconventional corruption.  The 
most problematic aspect of this situation is that Egypt’s laws pertaining 
to campaign finance do not include any disclosure requirements for 
parties or candidates.183  Egypt’s current campaign finance rules for 
lower house elections can be found in Law 38 of 1972.184  Besides 
lacking disclosure requirements, Law 38 also lacks any meaningful 
restrictions on domestic campaign contributions or independent 
expenditures by private parties.185  Instead, Article 11 of Law 38 
restricts the expenditures of the candidates themselves; candidates must 
comply with a specific ceiling for expenditures that is set for each 

                                                      
182 Rabab Fayad, Egypt Going to Elections, COMMON GROUND NEWS 
SOURCE (Mar. 8, 2011), 
http://www.commongroundnews.org/article.php?id=29395&lan=en&sp
=0.  
183 The Carter Center, supra note 95, at 38, 71.  It is still unclear 
whether Article 47 of the 2012 Constitution will be used to require 
candidates to make campaign finance disclosures.  Article 47 states that 
“[a]ccess to information, data, documents and statistics, and the 
disclosure and circulation thereof, is a right guaranteed by the state, in a 
manner that does not violate the sanctity of private life or the rights of 
others, and that does not conflict with national security.  The law 
regulates the rules for filing and archiving public documents, the means 
of access to information, the means of complaint when access is 
refused, and the consequent accountability.”  CONSTITUTION OF THE 
ARAB REPUBLIC OF EGYPT, 26 Dec. 2012, art. 47.   
184 Law No. 38 of 1972 (Concerning the People’s Assembly), Al-Jarida 
Al-Rasmiyya, 28 Sept. 1972, art. 11 (Egypt) (unofficial English 
translation prepared by Democratic Reporting International).  For an in 
depth discussion of Law 38 of 1972, see Aziz, supra note 56, at 25-40. 
185 Law No. 38 of 1972, art. 11; Hoda Youssef, Is Egypt’s Presidential 
Election for Sale?, ATLANTIC COUNCIL (May 18, 2012), 
http://www.atlanticcouncil.org/blogs/egyptsource/is-egypts-
presidential-election-for-sale. 
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election.186  In essence, under the current framework, domestic private 
parties are permitted to contribute and spend unlimited amounts of 
money to benefit election campaigns, which, in turn, provides elected 
officials with incentives for engaging in unconventional corruption, 
without any way for the public to gauge the elected official’s 
susceptibility to such corruption. 

 
VII. COMBATING A RISE IN UNCONVENTIONAL 

CORRUPTION IN POST-REVOLUTION EGYPT 
 
Unconventional corruption is not a necessary evil for a 

transitioning democracy that has recently implemented measures to 
combat conventional corruption.  The solution, however, is not to 
prohibit unconventional corruption with positive laws.  Because 
unconventional corruption does not involve a coordinated quid pro quo 
transaction, it is rather difficult to prove in any particular instance.  
Furthermore, laws prohibiting acts of unconventional corruption could 
give executive branch prosecutors the means to bring trumped up 
charges against political adversaries based on a subjective view of what 
is, and what is not, in the public interest.187  Instead, a more 
appropriate method of combating unconventional corruption is to 
provide transparency and limit the incentives for unconventional 
corruption, i.e., restrict the amounts of contributions and expenditures 
that private parties can make to benefit an election campaign.   

 
The first step towards combating unconventional corruption is 

to establish rules that require elected officials to periodically disclose 
information pertaining to campaign contributions.188  The public is 
entitled to information pertaining to who gives money, to whom is it 
allocated, and for what purpose.189  Reports on contributions should 

                                                      
186 Law No. 38 of 1972, art. 11.  
187 See KLITGAARD, supra note 116, at 203 (acknowledging that 
anticorruption campaigns can sometimes be used to “clean up political 
opponents rather than to clean up corruption”). 
188 Yingling, supra note 2, at 275 (citing Paul Collier, The Bottom 
Billion: Why the Poorest Countries are Failing and What Can Be Done 
About It 149 (2007)). 
189 Youssef, supra note 185; Yingling, supra note 2, at 275; USAID, 
Office of Democracy and Governance, Money in Politics Handbook: A 
Guide to Increasing Transparency in Emerging Democracies 15 (2003), 
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not be limited to the eyes of a government oversight body; instead, the 
public should be able to access such reports without having to make 
specific requests.190   Vulnerable sections of society are often fearful of 
making information requests, but if the reports are published online or 
otherwise, then everyone can access them anonymously.191  

  
 With proper disclosure rules, the voting public gains 

necessary access to information that may be indicative of an elected 
official’s tendencies to act against the public interest.192  Transparency 
has a curative effect on the process of campaign funding that 
diminishes the incentive for unconventional corruption.193  In this 
regard, Article 7(3) of the United Nations Convention Against 
Corruption, which Egypt ratified in 2005, states that each party to the 
convention shall “consider taking appropriate legislative and 
administrative measures . . . to enhance transparency in the funding of 
candidatures for elected public office and, where applicable, the 
funding of political parties.”194  

 

                                                                                                          
http://transition.usaid.gov/our_work/democracy_and_governance/publi
cations/pdfs/pnacr223.pdf.   
190 See Yingling, supra note 2, at 318 (describing the problematic 
aspects of a proposed Kenyan campaign finance law that did not make 
reports available to the public). 
191ANDREW PUDDEPHATT, GLOBAL PARTNERS & ASSOCIATES, 
CORRUPTION IN EGYPT 20 (2012), http://www.global-
partners.co.uk/wp-content/uploads/Corruption-in-Egypt-Report-new-
cover.pdf. 
192 Yingling, supra note 2, at 275; Varol, supra note 77, at 311; Vincent 
R. Johnson, Regulating Lobbyists: Law, Ethics, and Public Policy, 16 
CORNELL J. OF LAW & PUB. POL’Y 1, 16 (2006); Anthony Johnstone, A 
Madisonian Case for Disclosure, 19 GEO. MASON L. REV. 413, 437 
(2012). 
193 See Henning, supra note 1, at 843. 
194 G.A. Res. 58/4, at 11, U.N. Doc. A/RES/58/4 (Oct. 31, 2003), 
http://www.unodc.org/documents/treaties/UNCAC/Publications/Conve
ntion/08-50026_E.pdf; but see Timothy K. Kuhner, The Democracy to 
Which We Are Entitled: Human Rights and the Problem of Money in 
Politics, 26 HARV. HUM. RTS. J. 39, 53-54 (2013) (recognizing the 
shortcomings of Article 7(3) of the United Nations Convention Against 
Corruption). 
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Disclosure rules, although necessary, are not sufficient for 
eliminating unconventional corruption.195  The influence of campaign 
contributions may be independent of any amounts spent because the 
influence could also depend on the credible threat of contributions or 
expenditures to benefit the elected official’s opponent.196  For example, 
imagine that a wealthy business owner announced that he or she 
intended to spend vast sums of money to defeat any elected official 
who supported workers’ rights legislation.  If an elected official learned 
of the business owner’s threat and decided to change his or her position 
on workers’ rights, there would be little doubt that such change was the 
result of the business owner’s threat.  Disclosure rules, however, would 
not be able to quantify the business owner’s influence or the elected 
official’s act of unconventional corruption.197  Notably, it is in this 
regard that the United States has experienced a great deal of 
unconventional corruption despite its well-established disclosure 
requirements for campaign contributions.198   

 
In order to effectively combat unconventional corruption, laws 

must limit campaign contributions and independent campaign 
expenditures in their amounts.199  When contributions and expenditures 
are limited, elected officials have less incentive to engage in 
unconventional corruption, and the effects of unconventional 
corruption are likely to be less problematic because elected officials 
will need to appeal to a greater number of individuals in order to 
receive significant financing.  Unconventional corruption is most 
detrimental to a democracy when there only a few parties making large 
contributions or expenditures, as opposed to when there are many 

                                                      
195 Yingling, supra note 2, at 275; see also B. Guy Peters, Performance-
Based Accountability, in PERFORMANCE ACCOUNTABILITY AND 
COMBATING CORRUPTION 15 (2007) (“Transparency and openness are 
necessary, but perhaps not sufficient, to produce accountability in the 
public sector.”). 
196 LESSIG, supra note 21, at 258 (citing Marcos Chamon and Ethan 
Kaplan, The Iceberg Theory of Campaign Contributions 2-5 (Apr. 
2007), http://people.su.se/~ekapl/jmp_final.pdf). 
197 Yingling, supra note 2, at 275-76. 
198 Id. at 282-302. 
199 Id. at 276; see also Kuhner, supra note 194, at 88 (recommending a 
limit on campaign contributions and expenditures based on a human 
rights approach to money in politics). 
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parties making small contributions or expenditures.200  To advocate for 
limits on contributions and expenditures, however, is not to advocate 
that they be prohibited.  In fact, it is critical that they not be prohibited, 
otherwise candidates for public office who are not independently 
wealthy might lack the ability to communicate their messages to their 
constituencies.201   

 
In a similar regard, while limits on independent third-party 

campaign expenditures are necessary to combat unconventional 
corruption, limits on candidate expenditures (which currently exist in 
Egypt) can be detrimental to the system.  Poorly calculated limits on 
candidate expenditures can have negative consequences.202  
Specifically, if the limits are too low, a candidate may be rendered 
unable to effectively communicate with a constituency.203  In general, 
campaign finance laws should allow candidates to effectively 
communicate with their constituencies, and at the same time, ensure 
fairness and accountability to the people.204 

 
VIII. CONCLUSION 

 
Egypt’s revolution of January 25, 2011 was fueled by a desire 

to limit conventional corruption—illegal activity that has long existed 
in Egypt.  The country’s transition, although chaotic and tragic in some 
respects, has not been void of positive developments.  The 2012 
Constitution, while imperfect, provides for greater restraints on power, 
especially in the executive branch.  As a result, with time and further 
action, Egypt has an opportunity to realize a goal of the revolution and 
experience a drop in conventional corruption.  However, when 
conventional corruption is on the decline, unconventional corruption is 
likely on the rise.  Fortunately, unconventional corruption is not an 
inevitable side effect of progress—it can be contained.  With a certain 
bit of insight and courage, the people of Egypt can reform their 
campaign finance system and bring forth a true democracy—one where 
elected officials make decisions not for the benefit of potential political 
funders, but rather, for the benefit of the people. 

                                                      
200 Yingling, supra note 2, at 276 (citing Issacharoff, supra note 19, at 
133). 
201 Yingling, supra note 2, at 276. 
202 Id. at 318-19. 
203 Id. 
204 Id. at 275-77; Youssef, supra note 185.  
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FIRST DO NO HARM: INTERPRETING THE CRIME OF 
AGGRESSION TO EXCLUDE HUMANITARIAN 
INTERVENTION 
 
JOSHUA L. ROOT 
 
ABSTRACT: 
The yet to be implemented Article 8 bis of the Rome Statute 
criminalizes, as the crime of aggression, acts of aggression which by 
their “character, gravity and scale” constitute a “manifest violation” of 
the Charter of the United Nations. This article argues that Article 8 bis 
must be construed so as to exclude from the International Criminal 
Court’s jurisdiction uses of force, which are facial violations of the UN 
Charter, but which nonetheless comport with the principles and 
purposes of the Charter, such as bona fide humanitarian intervention 
unauthorized by the Security Council. This article examines and applies 
the Vienna Convention on the Law of Treaties, state practice, and 
opinion juris to conclude that such humanitarian intervention is not a 
use of force per se prohibited by Article 2(4) of the UN Charter, despite 
widespread belief to the contrary. Even if Article 2(4) prohibits bona 
fide humanitarian interventions, humanitarian interventions will not 
be—by their “character, gravity and scale”—“manifest” violations of 
the UN Charter, and therefore are not crimes within the competency of 
the International Criminal Court to punish. 
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More and more, we all confront difficult questions 
about how to prevent the slaughter of civilians by 
their own government, or to stop a civil war whose 
violence and suffering can engulf an entire region. I 
believe that force can be justified on humanitarian 
grounds, as it was in the Balkans, or in other places 
that have been scarred by war. Inaction tears at our 
conscience and can lead to more costly intervention 
later. 

--President Barack Obama upon receipt of    
the Nobel Peace Prize1 

 
I. INTRODUCTION 

 
On June 12, 2010, the States Parties to the International 

Criminal Court (ICC or the Court) meeting in Kampala, Uganda 
adopted by consensus a new Article 8 bis for the Rome Statute.2 Doing 
so, they defined the crime of aggression for the purposes of the ICC’s 
statute and addressed the Court’s future jurisdiction over that crime.3 
Article 8 bis (1) defines “the crime of aggression” as: 

      

                                                      
1 Barack H. Obama, Nobel Lecture by Barack H. Obama: A Just and 
Lasting Peace (Dec. 10, 2009), available at 
nobelprize.org/nobel_prizes/peace/laureates/2009/obama-
lecture_en.html. 
2 See generally Matthew Gillett, The Anatomy of an International 
Crime: Aggression at the International Criminal Court, 13 INT’L CRIM. 
L. R 829 (2013). 
3See Review Conference of the Rome Statute of the International 
Criminal Court, Kampala, Uganda, May 31-Jun. 11, 2010, U.N. Doc. 
R/Con./Res.6 [hereinafter RC/Res.6]; see also Robert Heinsch, The 
Crime of Aggression After Kampala: Success or Burden for the 
Future?, GOETTINGEN J. INT’L. L. 713, 715 (2010). Thirty member 
States must ratify Article 8 bis and the Member States must take further 
action after January 1, 2017 before the ICC can assert jurisdiction over 
the crime of aggression. See Rome Statute of the International Criminal 
Court art. 8 bis, 15 bis(2-3), 15 ter, July 17, 1998, 37 I.L.M. 1002 
[hereinafter Rome Statute].The decision by the Member States to 
confer on the Court this jurisdiction must be taken by the same majority 
which is required for the adoption of an amendment to the Statute. As 
of this writing, only five states have now ratified the Article 8 bis 
amendment. See UN Treaty Collection, 2013-04-11. 
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[T]he planning, preparation, initiation or execution, 
by a person in a position effectively to exercise 
control over or to direct the political or military 
action of a State, of an act of aggression which, by its 
character, gravity and scale, constitutes a manifest 
violation of the Charter of the United Nations.4 
 
Article 8 bis (2) defines “act of aggression” as, “the use of 

armed force by a State against the sovereignty, territorial integrity or 
political independence of another State, or in any other manner 
inconsistent with the Charter of the United Nations.”5 Article 8 then 
specifies examples of acts of aggression.6 Undefined terms such as 
“character,” “gravity,” “scale,” and “manifest” at first appear 
ambiguous. Properly construed, however, these terms exclude bona fide 
humanitarian intervention from the scope of the crime.7 Beth Van 
Schaack has argued that: 

  
The crime of aggression is expansively drafted in a 
way that implicates all uses of force that might be 
construed to constitute a ‘manifest’ violation of the 
U.N. Charter . . . As a result, the codification of the 
crime of aggression and the eventual threat of 
prosecution may chill those uses of force that are 
protective in nature, such as interventions pursuant to 

                                                      
4 Rome Statute, supra note 3, at art. 8 bis(1). 
5 Id. at art. 8 bis(2). 
6 See id. at art. 8 bis(2)(a)-(g) (these acts include invasion, 
bombardment, blockade, etc.) 
7 See Beth Van Schaack, The Crime of Aggression and Humanitarian 
Intervention on Behalf of Women, 11 INT’L CRIM. L. REV. 477, 491 
(2011). (“[S]ome elements that would be required for any valid 
intervention . . . include: action by a legitimate authority; pursuit of a 
right intention (the advancement of good or the avoidance of evil); 
abuses that exceed some gravity threshold; the use of force as a last 
resort after efforts at diplomacy, negotiation and other sanctions had 
failed; a proportional response; and a reasonable prospect of success. In 
terms of legitimate power, a prioritising of Security Council action, or 
at a minimum multilateral or regional action, is a central feature of 
modern theorising about humanitarian intervention . . . [a]n additional 
requirement would be that such an intervention would result in the 
diminution rather than escalation of violence.”). 



 Journal of International Law  

67 
 

the nascent doctrine of responsibility to protect [and 
humanitarian intervention.]8  
 
This article shows that a reading of Article 8 bis construing 

humanitarian intervention as a crime before the ICC is unwarranted and 
unwise. Part I of this article argues that Article 2(4) of the UN Charter 
should be interpreted in accordance with the Vienna Convention on the 
Law of Treaties (Vienna Convention) in light of the UN Charter’s 
human rights provisions, especially Articles 1, 55, 56, and the 
Preamble.9 By doing so, it becomes tenable to interpret Article 2(4) so 
as not to proscribe bona fide acts of humanitarian intervention per se. 
Part II examines Article 8 bis and shows that excluding humanitarian 
intervention from the crime of aggression is fully warranted by the 
Rome Statue, and is even required by its terms. In order for a violation 
of the UN Charter to be a crime under Article 8 bis it must be a 
manifest violation.10 This threshold excludes uses of force, such as 
humanitarian interventions, that may be facial violations of the UN 
Charter, but which nonetheless comport with its principles.11 Further, 
this article will show that the qualifiers “character” and “gravity” must 
be construed so as to exclude humanitarian intervention from the crime 
of aggression’s scope, thereby precluding humanitarian intervention 
from being a manifest violation of the UN Charter. A discussion of 
nullum crimen sine lege and a conclusion follows. 

 
II. INTERPRETING THE UN CHARTER’S PROHIBITION OF 

THE USE OF FORCE 
 
Humanitarian intervention is “the use of armed force for the 

prevention or discontinuation of massive violations of human rights in 
a foreign State.”12 The crime of aggression requires an act of aggression 

                                                      
8 Id. at 478-79. 
9 See Vienna Convention on the Law of Treaties art. 31, May 23, 1969, 
1155 U.N.T.S. 331 [hereinafter VCLT]; U.N. Charter art. 2, para. 4, art. 
1, art. 55, art. 56. 
10 See infra Part III. 
11 See infra Part III. 
12 THE CHARTER OF THE UNITED NATIONS: A COMMENTARY 130 
(BRUNO SIMMA ed., 2nd ed., 2002) (citing Michael Reisman & Myres 
S. McDougal, Humanitarian Intervention to Protect the Ibos, in 
HUMANITARIAN INTERVENTION AND THE UNITED NATIONS, 167-96, 
178, 192-93 (Richard B. Lillich ed., 1973); see Michael Reisman, 
Humanitarian Intervention and Fledgling Democracies, 18 FORDHAM 
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which in turn necessitates the use of force.13 Any discussion on the 
legality of the use of force, including force used for humanitarian 
purposes, begins with the UN Charter’s prohibition on the use of force 
contained in Article 2(4); however, this must not end there. That article 
provides: “All Members shall refrain in their international relations 
from the threat or use of force against the territorial integrity or 
political independence of any state, or in any other manner inconsistent 
with the Purposes of the United Nations.”14 There are two provisions 
where the UN Charter expressly authorizes the use of force despite 
Article 2(4). The first is force used in self-defense (Article 51) and the 
second is the use of force pursuant to a Security Council resolution 
under its Chapter VII (Articles 43-48) powers.15 There is no provision 
specifically addressing humanitarian intervention, and at first blush, the 
two explicit exceptions appear to be the only lawful uses of force under 
the UN Charter framework. Upon closer examination; however, it 
becomes clear that not all other uses of force are per se prohibited by 
Article 2(4) or any other provision.16 Unlike self-defense, the argument 

                                                                                                          
INT’L. L. J. 794, 794-805 (1995); see Michael Reisman, Sovereignty 
and Human Rights in Contemporary International Law, 84 AM. J. 
INT'L. L. 866, 866-76 (1990); HUMANITARIAN INTERVENTION: 
ETHICAL, LEGAL AND POLITICAL DILEMMAS 18 (J.L. Holzgrefe and 
Robert O. Keohane eds., 2003) (defining humanitarian intervention as 
“the threat or use of force across state borders by a state (or group of 
states) aimed at preventing or ending widespread and grave violations 
of the fundamental human rights of individuals other than its own 
citizens, without the permission of the state within whose territory force 
is applied.”); see also Gillett, supra note 2, at 851 quoting SEAN D. 
MURPHY, HUMANITARIAN INTERVENTION: THE UNITED NATIONS IN AN 
EVOLVING WORLD ORDER 11-12 (1996) (defining humanitarian 
intervention as “the threat or use of force by a state, group of states, or 
international organization primarily for the purpose of protecting the 
nationals of the target state from widespread deprivations of 
internationally recognized human rights.”).  
13 See generally Reisman & McDougal, supra note 12 at 192-93.  
14 U.N. Charter art. 2, para. 4. 
15 See id. arts. 39-51 (“Nothing in the present Charter shall impair the 
inherent right of individual or collective self-defence if an armed attack 
occurs against a Member of the United Nations . . . ”) Id. art. 51. 
16 But see YORAM DINSTEIN, WAR, AGGRESSION AND SELF-DEFENCE 
72 (5th ed. 2011) (“[T]he Charter forbids the use of inter-State force, 
except in the exercise of self-defence or as a measure of collective 
security decided upon by the Security Council, [and] any professed 
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here is not that humanitarian intervention is affirmatively authorized by 
the UN Charter; rather, the argument is simply that humanitarian 
intervention is not prohibited. Since states are free to engage in any 
conduct they wish so long as it does not violate a proscription of 
international law, that is all which must be proven.17  

 
Pursuant to Article 2 of the Vienna Convention, which is 

customary international law, the UN Charter is a treaty and is thus 
subject to the rules of treaty interpretation.18 The Vienna Convention 
provides that provisions of a statute should be interpreted with 
“ordinary meaning . . . given to the term[s]” in the text.19 The terms of 
Article 2(4) seem clear enough, but as International Court of Justice 
(ICJ or World Court) Judge Simma explained, “[t]he ordinary meaning 
of a term can only be determined by looking at the context in which it 
is used.”20 The ICJ emphasized this point in the Inter-Governmental 
Maritime Consultative Organization (IMCO) advisory opinion.21 The 
relevant context of Article 2(4) is that it is contained in the UN Charter, 
itself a human rights document (drafted as the full magnitude of the 

                                                                                                          
dispensation from this prohibition would be contradictory to the 
Charter.”). 
17 See S.S. Lotus (Fr. v. Turk.), 1927 P.C.I.J. (ser. A) No. 10, at 18 
(Sept. 7), (“Restrictions upon the independence of States cannot 
therefore be presumed.”). 
18 VCLT, supra note 9, at  art. 2(1)(a) (“‘[T]reaty’ means an 
international agreement concluded between States in written form and 
governed by international law, whether embodied in a single instrument 
or in two or more related instruments and whatever its particular 
designation”); see also Gabčikovo-Nagymaros Project, (Hung. v. 
Slovk.) 1997 I.C.J. 7, 72 (May 23) (Where the ICJ applied the Vienna 
Convention to the dispute, even though neither state party was a 
member of the convention, because the convention reflects customary 
international law; see also, Frequently Asked Questions About Vienna 
Convention on Law of Treaties, U.S. DEP’T OF STATE, 
http://www.state.gov/s/l/treaty/faqs/70139.htm.   
19 VCLT, supra note 9, art. 31(1) (“A treaty shall be interpreted in good 
faith in accordance with the ordinary meaning to be given to the terms 
of the treaty in their context and in the light of its object and purpose.”). 
20 SIMMA, supra note 12, at 20. 
21 See Constitution of the Maritime Safety Committee of the Inter-
Governmental Maritime Consultative Organization, Advisory Opinion, 
1960 I.C.J. 150, 158-60 (June 8). 



 Journal of International Law  

70 
 

Holocaust was coming to light), and must be read in that context.22 
Human rights are expressly provided for in Articles 55 and 56. UN 
Charter Article 55 states that “the United Nations shall promote . . . 
universal respect for, and observance of, human rights and fundamental 
freedoms for all . . . .”23 Article 56 further provides that “[a]ll Members 
pledge themselves to take joint and separate action in co-operation with 
the Organization for the achievement of the purposes set forth in 
Article 55.”24  

 
Further, Article 31(1) of the Vienna Convention provides that 

treaty provisions “shall [be interpreted in] light of [the treaty’s] object 
and purpose.”25 This is a crucial point often missed by strict 
constructionists. “Shall” indicates an imperative; it is not optional.26 
Article 31(2) of the Vienna Convention then explains that the object 
and purpose of a treaty are determined, inter alia, by looking at the 
treaty’s preamble.27 The preamble of the UN Charter provides that its 
members “reaffirm faith in fundamental human rights . . . .”28 In his 
dissent to the Nuclear Weapons advisory opinion, ICJ Judge 
Weeramantry noted that “dignity and worth of the human person” are 
keynote principles of the UN Charter.29 More palpably, UN Charter 
Article I reads: “The Purposes of the United Nations Are [the 
achievement of] (3) “international co-operation in solving international 
problems of . . . humanitarian character, and in promoting and 
encouraging respect for human rights and for fundamental freedoms for 
all . . . .”30  

 

                                                      
22 See Katarina Mansson, Reviving the ‘Spirit of San Francisco’: The 
Lost Proposals on Human Rights, Justice and International Law to the 
UN Charter, 6 NORDIC J. INT’L L. 217 (2007). 
23 U.N. Charter art. 55. 
24 U.N. Charter art. 56. 
25 VCLT, supra note 9, at art. 31(1). 
26 See BLACK’S LAW DICTIONARY 1499 (9th ed. 2009) (defining the 
verb “shall” as “[h]as a duty to; more broadly, is required to . . . This is 
the mandatory sense that drafters typically intend and that courts 
typically uphold.”).  
27 VCLT, supra note 9, at art. 31(2). 
28 U.N. Charter pmbl. 
29 Legality of the Threat or Use of Nuclear Weapons, Advisory 
Opinion, 1996 I.C.J. 226, 441-42 (July 8) (dissenting opinion of Judge 
Weeramantry). 
30 U.N. Charter art. 1, para 3.  
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Pursuant to the Vienna Convention, the provisions of the UN 
Charter (including Article 2(4)’s prohibition on the use of force) must 
be interpreted in conformity with the purposes of the UN Charter. 
These purposes specifically include the promotion and protection of 
human rights. Commentators support this position;31 additionally, so do 
the terms within the UN Charter. It is important to note that Article 2(4) 
speaks of conduct inconsistent with the purposes of the Charter, not 
necessarily with the provisions of the Charter.32 Additionally, under the 
doctrine of effet-utile when a treaty provision is subject to multiple 
interpretations, “the one that best serves the recognizable purposes of 
the treaty and its various provisions must be chosen.”33 In his dissenting 
opinion in the ICJ’s South-West Africa advisory opinion, Judge de 
Visscher made it clear that this principle is applicable to the UN 
Charter: 
 

It is an acknowledged rule of interpretation that treaty 
clauses must not only be considered as a whole, but 
must also be interpreted as to avoid as much as 
possible depriving one of them of practical effect for 
the benefit of others. This rule is particularly 
applicable to the interpretation of a text of a treaty of 
a constitutional character like the United Nations 
Charter.34  
 

Article 2(4) cannot be interpreted to abrogate the very purposes of the 
Charter, especially its human rights provisions, or to deprive Articles 1, 
55, 56 and the Preamble of any meaning. Therefore, the article cannot 
be construed to prohibit bona fide humanitarian intervention necessary 

                                                      
31 See e.g., Keith A. Petty. Criminalizing Force: Resolving the 
Threshold Question for the Crime of Aggression in the Context of 
Modern Conflict, 33 SEATTLE U. L. REV. 105, 125 (2009); Michael 
Reisman, Acting Before Victims Become Victims: Preventing and 
Arresting Mass Murder, 40 CASE W. RES. J. INT'L L. 57, 78 (2007-
2009). 
32 U.N. Charter art. 2, para. 4. 
33 See SIMMA, supra note 12, at 31.  
34 International Status of Southwest Africa, Advisory Opinion, 1950 
I.C.J., 187 (July 11) (dissenting opinion of Judge De Visscher); see 
also, Reparation for Injuries Suffered in the Service of The United 
Nations, Advisory Opinion, 1949 I.C.J.,174 (April 11). 
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to enforce the principles of the Charter even if force is unauthorized by 
the Security Council.  

 
There is ample support for the position that a customary rule 

of international law allowing for just uses of force under Article 2(4) 
has emerged.35 The General Assembly carved out an exception for 
aggression in Resolution 3314, when it defined aggression for the 
purposes of assisting the Security Council in interpreting the UN 
Charter.36 Although adopted by consensus, the General Assembly does 
not legislate, and therefore Resolution 3314 is not binding on the 
Security Council.37 However, the importance for this resolution cannot 
be ignored. General Assembly resolutions can have great normative 
effect and at a minimum, Resolution 3314 is expectation-forming and 
evidence of opinio juris.38 Crucially, Article 8 bis of the Rome Statute 
explicitly incorporates Resolution 3314 making it part of the governing 
law of the ICC.39 Article 6 of Resolution 3314 states that “[n]othing in 
this Definition shall be construed as in any way enlarging or 
diminishing the scope of the Charter, including its provisions 

                                                      
35 See, e.g., Fernando R. Tesón, Kosovo: A Powerful Precedent for the 
Doctrine of Humanitarian Intervention, 1 AMSTERDAM L. F. 2, 42-48 
(2009); Lee F. Berger, State Practice Evidence of the Humanitarian 
Intervention Doctrine: The ECOWAS Intervention in Sierra Leone, 11 
IND. INT’L & COMP. L. REV. 605, 605-632 (2001). 
36 See G.A. Res. 3314 (XXIX), U.N. GAOR, 29th Sess., U.N. Doc. 
A/RES/3314 (Dec. 14, 1974) [hereinafter G.A. Res. 3314]. 
37 See Yoram Dinstein, Aggression in THE MAX PLANCK 
ENCYCLOPEDIA OF INTERNATIONAL LAW 203, (Rüdiger Wolfrum ed., 
2012). 
38 See e.g., Gregory J. Kerwin, The Role of United Nations General 
Assembly Resolutions in Determining Principles of International Law 
in United States Courts, 1983 DUKE L. J. 876, (1983) (for more on how 
General Assembly resolutions can create soft-law); Tullio Treves, 
Customary International Law, in THE MAX PLANCK ENCYCLOPEDIA OF 
PUBLIC INTERNATIONAL LAW 937, 946 (Rüdiger Wolfrum ed., 2012); 
Marko Divac Öberg, The Legal Effects of Resolutions of the UN 
Security Council and General Assembly in the Jurisprudence of the 
ICJ, 16 EUROPEAN J. INT’L L. no. 5, 879, 879-906 (2005). 
39 See Rome Statute, supra note 3, at 5 (stating, “Any of the following 
acts, regardless of a declaration of war, shall, in accordance with 
United Nations General Assembly resolution 3314 (XXIX) of 14 
December 1974, qualify as an act of aggression . . . ”). 
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concerning cases in which the use of force is lawful.”40 However, the 
resolution also explains that its provisions on the definition of 
aggression are “interrelated and each provision should be construed in 
the context of the other provisions.”41 Therefore, Article 6 must be read 
alongside Article 7, which effectively endorses the use of force in 
support of wars of national liberation and the right of self-
determination.42 Article 7 of the consensus definition of aggression 
states:  

 
Nothing in this Definition, and in particular article 3 
[giving examples of aggressive conduct, which has 
been reproduced in Article 8 bis], could in any way 
prejudice the right to self-determination, freedom and 
independence, as derived from the Charter, of 
peoples forcibly deprived of that right . . . in 
accordance with the Charter of the United Nations, 
particularly peoples under colonial and racist regimes 
or other forms of alien domination; nor the right of 
these peoples to struggle to that end and to seek and 
receive support in accordance with the principles of 
the Charter and in conformity with the above-
mentioned Declaration.43  
 
The point here is that Resolution 3314—and therefore Article 

8 bis—endorses a use of force, at least in some circumstances that are 
not provided for in the UN Charter. Article 2(4) is not a shibboleth. As 
reasoned by the General Assembly in the consensus definition of 
aggression, there are times when the use of force not in self-defense, 
and not under the aegis of the Security Council, may nevertheless be 
lawful.44 

 
Professor Yoram Dinstein argues that “[p]ursuant to the 

Charter, the Security Council—and the Security Council alone—is 
legally competent to undertake or to authorize forcible ‘humanitarian 

                                                      
40 G.A. Res. 3314, supra note 36, at 144.  
41 Id.  
42 Id. at art. 7; see also, DINSTEIN, supra note 16, at 72.  
43 G.A. Res. 3314, supra note 36, art. 7 (emphasis added); see also 
DINSTEIN, supra note 16, at 71-72.  
44 See DINSTEIN, supra note 16, at 72.  
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intervention.’”45 Ironically, this ignores the fact that Chapter VII does 
not provide for humanitarian intervention. Chapter VII does not confer 
onto the Security Council the power to authorize force to prevent 
massive human rights violations or to initiate regime change. Instead, it 
empowers the Security Council to authorize, or compel, military 
interventions in the cases of threats to peace, breaches of peace, and 
acts of aggression—conflicts between states—but only so as to “restore 
international peace and security.”46 This grant of authority is narrow. It 
is Chapter VI, not VII, which vests the Security Council with broad 
powers to address human rights violations internal to states but of 
international concern.47 Chapter VI, however, addresses the “pacific” 
settlement of conflicts and limits the Security Council’s powers of 
addressing these matters to undertaking investigations and making 
recommendations.48 Nothing in Chapter VI speaks to the authorization 
of force. When writers like Dinstein argue that the only lawful form of 
humanitarian intervention is that which is enforced under a Chapter VII 
mandate, they have already read into the Charter an exception to 
Article 2(4).49 This interpretation of Chapter VII is fully warranted, 
however, because it gives effect to the principals and purposes of the 
UN Charter.   

 
Moreover, as Slye and Van Schaack note, “it is generally 

accepted at the international level that treaties are to be treated as living 
documents. In other words, they are to be interpreted in the context of 
the time in which they are being applied, and not as they would have 
been interpreted at the time of their drafting.”50 The UN Charter must 

                                                      
45 Id. at 94. See also id. at 73 (Arguing that “[n]othing in the Charter of 
the United Nations substantiates a unilateral right of one State to use 
force against another under the guise of securing the implementation of 
human rights”); SIMMA, supra note 12, at 131 (stating “Under the UN 
Charter, forcible humanitarian intervention can no longer, therefore, be 
considered lawful”).  
46 U.N. Charter art. 39. 
47 Chapter VI of the UN Charter addresses the “pacific settlement of 
disputes.” U.N. Charter art. 33. 
48 U.N. Charter arts. 34, 36. 
49 See note 43, infra. 
50 RONALD C. SLYE AND BETH VAN SCHAACK, ESSENTIALS: 
INTERNATIONAL CRIMINAL LAW 92 (2009); see also IAN BROWNLIE, 
PRINCIPLES OF PUBLIC INTERNATIONAL LAW 633 (7th ed., 2008) 
(“[T]he language of the treaty must be interpreted in the light of the 
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be read in light of state practice, contemporary notions of sovereignty 
and opinio juris, such as that provided by the General Assembly with 
the nascent Responsibility to Protect doctrine (R2P).51 The UN Charter, 
in fact, anticipates the continued development of international law. The 
Preamble provides that an additional purpose of the Charter is “to 
establish conditions under which justice and respect for the obligations 
arising from treaties and other sources of international law can be 
maintained.”52 The R2P norm, which is one of those other sources, 
having emerged in the last decades, holds that states have a 
fundamental duty to protect their people from serious and systematic 
human rights abuses.53 The General Assembly, offering strong evidence 
of opinion juris, explained that, “each individual state has the 
responsibility to protect [people] from genocide, war crimes, ethnic 
cleansing and crimes against humanity . . . through appropriate and 
necessary means.”54 Pursuant to this doctrine, “if a state cannot or will 
not prevent the occurrence of such abuses, then intervention by other 
actors in the international community, including through the use of 
force, is justified, subject to certain limitations.”55 Many states embrace 
this principle. Article 4 of the Constitutive Act of the African Union, 
which entered into force in 2001, provides that the Union has a “right . . 
. to intervene in a Member State pursuant to a decision of the Assembly 
in respect of grave circumstances, namely: war crimes, genocide and 
crimes against humanity.”56 The “Assembly” noted in this provision is 

                                                                                                          
rules of general international law in force at the time of its conclusion, 
and also in the light of the contemporaneous meaning of terms.”). 
51 See generally G.A. Res. 63/308, U.N. Doc. A/RES/63/308 (Oct. 7, 
2009); Carsten Stahn, Responsibility to Protect: Political Rhetoric or 
Emerging Legal Norm, 101 Am. J. Int’l L. 99 (2007); Int’l Comm’n on 
Intervention and State Sovereignty, The Responsibility to Protect, 
2001, at 11; U.N. Secretary-General, Report of the High Level Panel on 
Threats, Challenges, and Change, ¶¶ 201-03, U.N. Doc. A/59/565 
(Dec. 2, 2004); G.A. Res. 60/2, ¶¶ 138-9, U.N. Doc. A/RES/60/1 (Oct. 
24, 2005); Paul Williams and Michael Scharf, NATO Intervention on 
Trial: The Legal Case that was Never Made, Human Rights Review 
1(2): 103, at 105. 
52 U.N. Charter pmbl.  
53 See 2005 World Summit Outcome, G.A. Res. 60/1, ¶ 138, U.N. Doc. 
A/RES/60/1 (Oct. 24, 2005).   
54 Id.  
55 Gillett, supra note 2, at 851. 
56 Organization of African Union, Constitutive Act of the African Union, 
July 1, 2000, art. 4, ¶ h.  
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composed of the heads of state of the African Union constituency, and 
not the Security Council.57 Since the African Union Constitutive Act 
evidently takes “due account of the Charter of the United Nations,” the 
fifty-three African states which agreed to this document believe that 
humanitarian intervention and R2P are compatible with the UN Charter 
in the absence of a Security Council resolution.58   

 
It must be conceded that the ICJ has held in several instances 

that forcible humanitarian intervention, without Security Council 
authorization is unlawful.59 In the Nicaragua case, the court held that 
the use of force was not an appropriate means of addressing human 
rights violations in the Central American state.60 The ICJ further held in 
the Nuclear Weapons advisory opinion that there were only two 
exceptions to the prohibition on the use of force: self-defense and that 
pursuant to Ch. VII authorization.61 In the DRC case, the court noted 
that despite the atrocities ongoing in the Democratic Republic of the 
Congo, Uganda was not authorized to use military force within the 
DRC.62 On the other hand, in Armed Activities on the Territory of the 
Congo, the ICJ held that States are obligated “to employ all means 
reasonably available to them so as to prevent genocide so far as 
possible”63 The bona fide nature of the humanitarian interventions in 
both Nicaragua and DRC were dubious. If a case were to come before 
the World Court whose facts more strongly suggested the humanitarian 
intervention was invoked in good faith, the ICJ might rule very 
differently. Indeed, the ICJ had the opportunity to reiterate the 

                                                      
57 Id. at art. 1 (“‘Assembly’” means the Assembly of Heads of State and 
Government of the Union”). 
58 See id. at pmbl, art. 3, (listing the heads of State adopting the 
Constitutive Act in 2000). 
59 Petty, supra note 31, at 121. 
60 See Military and Paramilitary Activities In and Against Nicaragua, 
Merits, Judgments (Nicar. v. U.S.), 1986 I.C.J. 146-49 (June 27); 
DINSTEIN, supra note 16, at 74 (citing N.S. Rodley, Human Rights and 
Humanitarian Intervention: The Case Law of the World Court, 38 INTL. 
& COMP. L.Q. 321, 332 (1989)).  
61 Legality of the Threat or Use of Nuclear Weapons, Advisory 
Opinion, 1996 I.C.J. 227, 266 (July 8). 
62 Armed Activities on the Territory of the Congo (Dem. Rep. of the 
Congo v. Uganda), Provisional Measures, 2000 I.C.J. 124-25 (July 1). 
63 Application of the Convention on the Prevention and Punishment of 
the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), 
Judgment, 2007 I.C.J. 221, ¶ 430 (Feb. 26). 
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(perceived) incompatibility of humanitarian intervention with the UN 
Charter in the Kosovo advisory opinion and chose not to.64  

 
Moreover, Article 2(4)’s prohibition on the use of force must 

be considered in light of state practice. In 1990, a West African 
peacekeeping force—under the auspices of the Economic Community 
of West African States (ECOWAS)—was militarily involved in Liberia 
without Chapter VII Security Council authorization.65 The UN did not 
condemn the action and member states largely applauded the 
intervention.66 The Security Council even adopted a resolution 
commending the effort and affirming its support.67 This favorable 
treatment can be largely explained by the humanitarian purposes of the 
intervention and the ongoing civil war in Liberia that was resulting in 
large-scale human rights atrocities.68 ECOWAS again intervened in 
Sierra Leone in 1997 without Chapter VII authorization, with much the 
same result.69 Most notably, NATO bombed Yugoslavia for a period of 
seventy-eight days in 1999 without a Security Council mandate, an 
action unrelated to self-defense.70 The United States-led NATO 
bombing of the former Yugoslavia was intended to protect the 
repressed ethnic Albanian population in the Kosovo province from an 
“overwhelming humanitarian catastrophe.”71 Again, the UN did not 

                                                      
64 See Accordance with International Law of Unilateral  
Declaration of Independence in Respect of Kosovo, Advisory Opinion,  
2010 I.C.J. 403 (July 22). 
65 See generally Anthony Chukwuka Ofodile, The Legality of ECOWAS 
Intervention in Liberia, 32 COLUM. J. TRANSNAT’L L., 381 (1994). 
66 Id. 
67 See Kofi Oteng Kufour, Developments in the Resolution of the 
Liberian Conflict, 10:1 AM. U. J. INT’L L. & POL’Y 373, 384, (1994); 
see also S.C. Res. 788, ¶12, U.N. Doc. S/RES/788 (Nov. 18, 1992). 
68 See generally REGIONAL PEACE-KEEPING AND INTERNATIONAL 
ENFORCEMENT: THE LIBERIAN CRISIS (M. Weller, ed.1994).  
69 See generally Daniel Doktori, Minding the Gap: International Law 
and Regional Enforcement in Sierra Leone, 20 FLA. J. INT'L L. 329 
(2008). 
70 BROWNLIE, supra note 50, at 742. 
71 As the British Permanent Representative to the United Nations, Sir 
Jeremy Greenstock, put it in March 24th 1999: “The action being taken 
is legal. It is justified as an exceptional measure to prevent an 
overwhelming humanitarian catastrophe. Under present circumstances 
in Kosovo there is convincing evidence that such a catastrophe is 
imminent. . . Every means short of force has been tried to avert this 
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condemn the campaign, though admittedly, it was not uncontroversial.72 
State practice is actually much more consistent and widespread than 
these few examples suggest. For example, Russia, one of the 
archetypical states trumpeting the uncompromising language of Article 
2(4), nonetheless invoked humanitarian intervention when it intervened 

                                                                                                          
situation . . . military intervention is legally justifiable . . . .” quoted in 
BROWNLIE, id. at 743; See also MALCOLM N. SHAW, INTERNATIONAL 
LAW 1156 (6th ed.) (2008); UKMIL, 70 British Yearbook of 
International Law, 1999, p. 586, where the UK Secretary of State for 
Defense stated, “In international law, in exceptional circumstances and 
to avoid a humanitarian catastrophe, military action can be taken and it 
is on that legal basis that military action was taken.” 
72 See Mary E. O’Connell & Mirakmal Niyazmatov, What is 
Aggression? Comparing the Jus ad Bellum and the ICC Statute, 10 J. 
INT'L CRIM. JUST. 189, 202-03 (2012) (referencing, Bruno Simma, 
NATO, the UN and the Use of Force: Legal Aspects, 10 EUR. J. INT’L 
L. 1 (1999); Mary Ellen O’Connell, The UN, NATO, and International 
Law After Kosovo, 22 HUM. RTS. Q. 57 (2000); Martti Koskenniemi, 
‘The Lady Doth Protest Too Much’: Kosovo, and the Turn to Ethics in 
International Law, 65 MOD. L. REV. 159 (2002)); See also, SHAW, 
supra note 71, at 1157; Gillett, supra note 2, at 851; BROWNLIE, supra 
note 50, at 744 (noting a “Ministerial Declaration produced by the 
meeting of Foreign Ministers of the Group of 77 held in New York on 
24 September 1999, three months after the NATO action against 
Yugoslavia had ended.” There, the “Ministers stressed the need to 
maintain clear distinctions between humanitarian assistance and other 
activities of the United Nations. They rejected the so-called right of 
humanitarian intervention, which has no basis in the UN Charter or 
international law.”). Id. at 744; See also DINSTEIN, supra note 16, at 
338 (stating, the “[f]ailure by the Council to act in the face of ‘ethnic 
cleansing’ in Kosovo was distressing. Still, the ‘cure’ for that failure – 
opening the sluices for unilateral forcible intervention in a manner 
wreaking havoc on the Charter’s system prohibiting the use of inter-
State force save for self-defense or collective security – appears to the 
present writer worse than the disease.” He further states that “[t]he 
question whether the situation in Kosovo in 1999 was so agonizing hat 
it warranted humanitarian intervention from the outside should have 
been resolved by the Security Council and not unilaterally by 
NATO.”). 
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in Georgia in 2008.73 The fact that few observers would find this 
conduct to be an example of bona fide humanitarian intervention does 
nothing to refute the fact that even Russia believes unauthorized 
humanitarian intervention may be lawful in some circumstances. Some 
commentators worry that if humanitarian intervention is deemed lawful 
it will be raised as a convenient excuse by states to advance their own 
political agendas.74 “The pitfall,” Dinstein writes, in granting license to 
unauthorized humanitarian intervention, “is that there can be 
countervailing subjective opinions as to whether a course of action is 
just, and there is too much room for abuse of the law in the name of 
justice.”75 These concerns are valid. To address those concerns, the 
international community and the court can apply rigorous guidelines 
clarifying which forms of humanitarian intervention will be treated as 
unlawful and which will not be, rather than sticking to the dogmatism 
that Article 2(4) is absolute. More exacting guidelines, either offered 
through judicial decisions of the court or through the Elements of 
Crimes, on the meaning of “character” in Article 8 bis would be an 
appropriate way of addressing these concerns (see below). 

 
In sum, Article 2(4) must be interpreted so as not to 

undermine the principles of the UN Charter. Article 2(4) cannot be 
construed to prohibit bona fide humanitarian intervention necessary to 
prevent massive human rights atrocities from being perpetrated. A state 
cannot engage in massive human rights violations in contravention of 
the UN Charter’s principles, and then, with unclean hands, invoke that 
very same Charter to argue that its political independence and territorial 
integrity–necessary to continue committing human rights atrocities–are 
offended by humanitarian interveners. Nevertheless, this issue will 
remain contentious, and for the purposes of the Rome Statute, the 
complete contours of Article 2(4) need not be resolved here. Even if 
accepting, arguendo, that UN Charter Article 2(4) cannot be 
harmonized with humanitarian intervention, it does not mean that such 
a use of force will constitute the crime of aggression. An act of 

                                                      
73 O’Connell & Niyazmatov, supra note 72, at 206; see also Gregory 
Hafkin, Russio-Georgian War of 2008: Developing the Law of 
Unauthorized Humanitarian Intervention After Kosovo, 28 B.U. INT'L 
L.J. 219 (2010). 
74 See, e.g., DAVID CHANDLER, FROM KOSOVO TO KABUL AND 
BEYOND: HUMAN RIGHTS AND INTERNATIONAL INTERVENTION (2nd ed. 
2005); STEPHEN A. GARRETT, DOING GOOD AND DOING WELL: AN 
EXAMINATION OF HUMANITARIAN INTERVENTION 3 (1999). 
75 DINSTEIN, supra note 16, at 74. 
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aggression—an illegal use of armed force—while a necessary 
ingredient for the crime of aggression, is not sufficient to trigger the 
ICC’s jurisdiction. The Rome Statute requires more.  

 
III. MANIFEST VIOLATIONS OF THE UN CHARTER 

 
It may be superfluous to point out that the crime of aggression 

requires an act of aggression. An act of aggression, however, is not 
enough to trigger the Court’s jurisdiction under Article 8 bis.76 This 
reflects the pedigree of the consensus definition found in Resolution 
3314. Article 5(2) of that resolution states: “A war of aggression is a 
crime against international peace. Aggression gives rise to international 
responsibility.”77 The Resolution therefore differentiates “aggression” 
on the one hand, which gives rise to international state responsibility, 
and a “war of aggression” on the other, which is criminal.78 The 
General Assembly clearly signaled that not every act of aggression 
should constitute a crime, even if one believes that all acts of 
aggression violate the UN Charter. Acts of aggression that fall short of 
wars of aggression will not result in individual criminal responsibility, 
though they might trigger the rules of state responsibility (not dealt 
with here).79  

 
Where Article 8 bis(1) of the Rome Statute defines the “crime 

of aggression,” Article 8 bis(2) defines “act of aggression.”80 The Rome 
Statute, therefore, like the consensus definition, bifurcates crimes and 
mere acts of aggression. Where Resolution 3314 delineates criminal 
conduct and state responsibility, Article 8 bis distinguishes crimes 
adjudicable by the Court and acts of aggression, which are beyond the 
Court’s jurisdiction to punish.81 Since Article 8 bis(2) defines “act of 
aggression” as a “use of armed force by a State against the sovereignty, 

                                                      
76 Gillett, supra note 2, at 855 
77 G.A. Res. 3314, supra note 36, at art. 5(2). 
78 See DINSTEIN, supra note 16, at 135. 
79 See generally Dinstein, supra note 37, at ¶ 12; DINSTEIN, supra note 
16, at 135. For more on State responsibility, see also ILC Draft Articles 
on Responsibility of States for Internationally Wrongful Acts, ILC 
GAOR, 53rd Sess., Supp. No. 10, ILC A/56/10 (2011). 
80 Rome Statute, supra note 3, art. 8 bis(2). 
81 See id., at art. 5 (The Court only has the competency to punish the 
crimes listed in Article 5 of the Rome Statute. Article 5(d) speaks of the 
crime of aggression, and does not contain a provision for acts of 
aggression). 
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territorial integrity or political independence of another State, or in any 
other manner inconsistent with the Charter of the United Nations,” the 
“crime of aggression” must be something different.82 Not all acts of 
aggression will rise to the level of the crime of aggression. The dividing 
line between acts and crimes of aggression is provided for in Article 8 
bis.83 In order to constitute the crime of aggression under the Rome 
Statute, “as a threshold requirement” the act of aggression must “by its 
character, gravity and scale, constitute a manifest violation of the 
Charter of the United Nations.”84  

 
The terms in the threshold qualifier are catnip for lawyers. 

They appear ambiguous at first and are (mostly) undefined in the Rome 
Statute.85 Some commentators have expressed their dissatisfaction with 
the qualifiers and plentiful ink has been spilled attempting to interpret 
the language used in this provision.86 This section spills a little more 
(“manifest” is discussed here, “character, gravity and scale” are dealt 
with in order below). As the Dictionary of Modern Legal Usage acidly 
puts it, “[t]he adjective ‘manifest’ often functions in suspect ways in 
legal writing . . . This word is one of those vague terms by which 
lawyers create an appearance of continuity, uniformity and definiteness 
that does not in fact exist.”87 Before ultimately settling on “manifest,” 
the drafters of Article 8 bis considered using “flagrant” or “serious” as 
triggering thresholds.88 Reportedly, the reason “flagrant” was not 
adopted is that it was believed the term would “establish a very high 

                                                      
82 Id. 
83 See Rome Statute, supra note 3, at art. 8 bis. 
84 M. CHERIF BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL 
LAW: SECOND REVISED EDITION 636 (2013) (citing Rome Statute, 
supra note 3, art. 8 bis). 
85 See Van Schaack, supra note 7, at 486 (noting that the “[d]rafters did 
not consider how these factors should be defined, leaving it to the Court 
for interpretation”). 
86 See e.g., O’Connell and Niyazmatov, supra note 72, at 200; See G.A. 
Res. 3314, supra note 36, art. 3; See O’Connell and Niyazmatov, supra 
note 72, at 204. 
87 BRYAN A. GARNER, A DICTIONARY OF MODERN LEGAL USAGE, 547 
(Oxford, 2nd ed. 1995). 
88 See O’Connell and Niyazmatov, supra note 72, at 204; see also, 
Informal Inter-Sessional Meeting of the Special Working Group on the 
Crime of Aggression 6, ICC-ASP/5/SWGCA/INF.1 2006. 
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threshold, apparently too high.”89 “Manifest,” on the other hand, was 
thought to establish a threshold higher than that found in Resolution 
3314, but not too high.90 Nomenclature is a lawyer’s stock-in-trade, but 
there is probably no real difference between “flagrant” and “manifest.” 
According to the Burton Legal Thesaurus, the two words are 
synonymous.91  

 
At the Kampala Review Conference, some delegations wished 

to define “manifest violations” as “an obvious illegal violation.”92 Other 
delegations interpreted the phrase to mean “a violation with serious 
consequences.”93 A third group interpreted “manifest” to mean that the 
violation must be both obviously illegal and one with serious 
consequences.94 No interpretation was agreed upon, but commentators 
have put forward various suggestions for the meaning of “manifest.”95 
In an attempt to define the terms, Paulus refers to the Oxford English 
Dictionary, which notes that manifest is “clearly revealed to the eye, 
mind or judgment; open to view or comprehension; obvious.”96 He goes 
on to state that this definition is of not much help in that, “what, after 
all is obvious for one, is completely obscure to the other, in particular 
in international law.”97 Echoing that sentiment, Potter suggests that 
“manifest” adds nothing to the definition of the crime “but confusion.”98 

                                                      
89 O’Connell & Niyazmatov, supra note 72, at 204 (quoting Stefan 
Barriga, Against the Odds: The Results of the Special Working Group 
on the Crime of Aggression, in  INTERNATIONAL CRIMINAL JUSTICE: 
LAW AND PRACTICE FROM THE ROME STATUTE TO ITS REVIEW 621-43 
(Roberto Bellelli, ed., 2010). 
90 Id.  
91 See WILLIAM C. BURTON, LEGAL THESAURUS, 325, (Steven C. 
DeCosta, ed., Deluxe ed., 1980).  
92See Johan D. der Vyver, Prosecuting the Crime of Aggression in the 
International Criminal Court, 1 NAT'L SEC. & ARMED CONFLICT L. 
REV. 1, 27 (2010-2011). 
93 Id.  
94 Id.  
95 See, e.g., Andreas Paulus, Second Thoughts on the Crime of 
Aggression, 20 EUR. J. INT'L L. 1117 (2009); Drew Kostic, Whose 
Crime is it Anyway? The International Criminal Court and the Crime 
of Aggression, 22 DUKE J. COMP. & INT'L L. 109 (2011-2012); 
O’Connell & Niyazmatov, supra note 72.     
96 Paulus, supra note 95, at 1121. 
97 Id. 
98 O’Connell and Niyazmatov, supra note 72, at 204. 
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This is unpersuasive. There is a presumption in treaty 

interpretation that the drafting parties did not intend ambiguity, and that 
each word has been included for a reason.99 The reason the “manifest” 
language was adopted was clearly to limit the scope of the crime of 
aggression. At the Kampala Review Conference, several States leading 
the effort to include the “manifest” qualifier were involved in NATO’s 
1999 Kosovo campaign.100 Some delegates were concerned about the 
crime of aggression’s potential chilling impact on humanitarian 
interventions.101 It was, supposedly, the “elephant in the room.”102 At 
Kampala, the US delegation’s “single most sensitive proposal was on 
excluding humanitarian intervention from the scope of draft Article 8 
bis.”103 O’Connell and Niyazmatov note that other NATO States 
supported a high threshold for individual criminal responsibility, and 
that “[t]he delegations supporting the high threshold of ‘manifest’ by 
‘character, gravity and scale’ were also those advocating that the ICC’s 
jurisdiction over aggression be narrow.”104 No explicit exception for 
humanitarian intervention was agreed upon, but the “manifest” 
language was, and it must be read with the understanding that 

                                                      
99 COMMENTARY ON THE ROME STATUTE OF THE INTERNATIONAL 
CRIMINAL COURT: OBSERVERS’ NOTES, ARTICLE BY ARTICLE, 726 
(Otto Triffterer ed., 2d ed.). 
100 See O’Connell and Niyazmatov, supra note 72, at 202-03. 
101 Id. at 202-03 (referencing Bruno Simma, NATO, the UN and the Use 
of Force: Legal Aspects, 10 EUR. J. INT’L L. 1 (1999); Mary Ellen 
O’Connell, The UN, NATO, and International Law After Kosovo, 22 
HUM. RTS. Q. 57 (2000); Martti Koskenniemi, ‘The Lady Doth Protest 
Too Much’: Kosovo, and the Turn to Ethics in International Law, 65 
MOD. L. REV. 159-75 (2002)).  
102 Gillett, supra note 2, at 846. See also O’Connell & Niyazmatov, 
supra note 72, at 202 (“During the Preparatory Commission’s meeting 
in 1996, the US representative had already expressed specific concerns 
about humanitarian intervention. He tried to argue that because the 
drafters of the UN Charter did not know about humanitarian 
intervention, the ICC crime of aggression would have to specially 
provide for it.”).  
103 Claus Kreß & Leonie von Holzendorff, The Kampala Compromise 
on the Crime of Aggression, 8 J. INT’L CRIM. JUST. 1179, 1205 (2010). 
104 O’Connell and Niyazmatov, supra note 72, at 202-03. 
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humanitarian intervention is the very sort of conduct the qualifier was 
intended to exclude.105 

 
There is textual support for this argument. Although the 

“manifest” threshold is found in neither the UN Charter nor Resolution 
3314, it is elaborated upon in the Vienna Convention.106 Article 46(2) of 
the Vienna Convention states that “a violation of domestic law can be 
invoked as manifest if it would be objectively evident to any State 
conducting itself in the matter in accordance with normal practice and 
in good faith.”107 That provision is used in the context of the validity of 
treaties, but the presumption is that terms should be used consistently 
unless provided for otherwise.108 “Manifest” is also used in two other 
locations of the Rome Statute.109 It is elaborated upon once. Rome 
Statute Article 33 addresses the defense of obedience to superior 
orders110. Subsection 2 explains that “orders to commit genocide or 
crimes against humanity are manifestly unlawful.”111 This language is 
“[f]or the purposes of [Article 33]”112, but this is simply an 

                                                      
105 The American delegation attempted unsuccessfully to have the 
following understanding explicitly exclude humanitarian intervention 
adopted at Kampala: 

It is understood that, for purposes of the Statute, an 
act cannot be considered to be a manifest violation of 
the United Nations Charter unless it would be 
objectively evident to any State conducting itself in 
the matter in accordance with normal practice and in 
good faith, and thus an act undertaken in connection 
with an effort to prevent the commission of any of 
the crimes contained in Articles 6, 7 or 8 of the 
Statute would not constitute an act of aggression. 

 
See Van Schaack, supra note 7, at 483. 
106 See Heinsch, supra note 3, at 726. 
107 VCLT, supra note 9, art. 46(2) at 343. (emphasis added). See also 
id. 
108 VCLT, supra note 9, art. 46 at 343; see also, id. at art. 31(1) at 340 
(“A treaty shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context 
and in the light of its object and purpose.”). 
109 Rome Statute, supra note 3, arts. 33(1)(c)(2), 85(3). 
110 Id. art. 33. 
111 Id. 
112 Id. 



 Journal of International Law  

85 
 

acknowledgement that such orders can never reasonably be interpreted 
as lawful.113 “Manifest” is used here as a reasonableness standard and 
there is no indication that it should be used any differently in Article 8 
bis.114 In fact, the Elements of Crimes, adopted contemporaneously with 
Article 8 bis, states: “The term ‘manifest’ is an objective 
qualification.”115 Objectivity is applied by the reasonableness standard: 
what a typical person in the actor’s circumstance would understand to 
be reasonable behavior is objectively reasonable as a matter of law.116    

 
It is the position here that interpreting the UN Charter so as to 

allow bona fide humanitarian intervention in the face of serious human 
rights atrocities is reasonable, despite the lack of Security Council 
authorization even if it is in technical violation.117 If it is not a manifest 
violation, it is not criminal.118 According to the late Cassese, “[t]he 
requirement of ‘manifest’ violations of the UN Charter excludes 
borderline or gray-area cases in an area of law with a lot of blurry 
regions and focuses on conduct that warrants criminal 
condemnation.”119 The “manifest threshold,” indicates that clearly not 
all aggression will fall within the jurisdiction of the ICC, and thus the 
threshold will filter out borderline cases.120 The “manifest violation” 
qualifier should, in other words, be interpreted to exclude uses of force 

                                                      
113 For more on the reasonableness standard in an international criminal 
law context, see Jessica Liang, Defending the Emergence of the 
Superior Orders in the Contemporary Context,2 GOETTINGEN J. INT’L 
L. 871-891, 884 (2010). 
114 Id. 
115 The crime of aggression, RC/RES.6, Annex II, intro. ¶ 3 (June 11, 
2010).  
116 VCLT, supra note 9, at art 31.  
117 ANTONIO CASSESE ET AL., CASSESE’S INTERNATIONAL CRIMINAL 
LAW, 139 (Oxford University Press 3rd ed., 2013).   
118 Id. 
119 Id.; See also February 2009: Final Meeting of the Special Working 
Group on the Crime of Aggression Meeting, in THE PRINCETON 
PROCESS ON THE CRIME OF AGGRESSION MATERIALS OF THE SPECIAL 
WORKING GROUP ON THE CRIME OF AGGRESSION, 2003-2009, 51 
(Stefan Barriga, et al. eds., 2009) [hereinafter THE PRINCETON 
PROCESS]. 
120 Assembly of States Parties, Special Working Group on the Crime of 
Aggression, Informal Inter-Sessional Meeting of the Special Working 
Group on the Crime of Aggression, ICC-ASP/5/SWGCA/INF.1, at ¶19 
(5 Sept. 2006). 
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from the ambit of the Court’s jurisdiction, which facially violate the 
UN Charter, but nonetheless comport with its principles and purposes. 
The reader need not yet be convinced. Even if humanitarian 
intervention is a violation of Article 2(4) of the UN Charter, and even if 
humanitarian intervention is a “manifest violation” of the Charter, it is 
still not necessarily the crime of aggression under the Rome Statute. 
This is because Article 8 bis further qualifies “manifest” by requiring 
the act of aggression to have a “character, gravity and scale” which 
makes it a manifest violation.121 These parameters are specific and set a 
high threshold for individual criminal culpability.122 Specifically, it is 
not any manifest violation, but only violations which are manifest 
because of their “character, gravity and scale123” that are crimes of 
aggression under the Rome Statute. Thus, to determine whether an 
aggressive act is both a “manifest violation” and criminal, one must 
first define these other qualifiers and apply them accordingly. As we 
will see, a reasonable interpretation of these qualifiers will exclude 
humanitarian interventions. 

 
Before interpreting the qualifiers, the issue of which 

combination of the qualifiers need be satisfied must first be addressed. 
At Kampala, Understanding No. 7, intended to aid the Court in 
interpreting Article 8 bis, was adopted by resolution.124 Understanding 
No. 7 provides that, [i]n establishing whether an act of aggression 
constitutes a manifest violation of the Charter of the United Nations, 
the three components of character, gravity and scale must be sufficient 
to justify a 'manifest' determination. “No one component can be 
significant enough” to satisfy the manifest standard by itself.125 This 
Understanding reflects the view that prosecutions at the ICC for the 
crime of aggression will be confined to only the most serious and 
dangerous armed interventions. Yet Understanding No. 7 also adds a 
degree of confusion.126 A plain, “strictly grammatical reading” of 

                                                      
121 Rome Statute, supra note 3, at art. 8(1). 
122 See DINSTEIN, supra note 16, at 136. 
123 Rome Statute, supra note 3 at art. 8(1). 
124 See generally David Scheffer, The Complex Crime of Aggression 
Under the Rome Statute, 43 STUD. TRANSNAT’L LEGAL POL’Y 173, 179 
(2011). 
125 Rome Statute, supra note 3, at Annex III; See also BARRIGA, supra 
note 89, at 629. 
126 See Heinsch, supra note 3, at 728 (suggesting that the new Rome 
Statute provision “actually might have been more easily interpreted 
without [the Understandings]”). 
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Article 8 bis(1) would require all three qualifiers to be satisfied.127 The 
qualifiers are written conjunctively. Understanding No. 7, however, 
suggests only two metrics need to be met. Rather than limit Article 8 
bis as the United States intended, Understanding No. 7 may actually 
expand it.128 Further, the Understanding erroneously refers to an act of 
aggression, but Article 8 bis(2)—defining acts of aggression—does not 
require any determination of “manifest violation” or of satisfaction of 
the three qualifiers. Those requirements deal with the crime of 
aggression and are contained in Article 8 bis(1), where, as Schafer 
notes, “there already exists the triple-hitter standard of ‘character, 
gravity, and scale’ . . . .”129 Simply, Understanding No. 7 refers to the 
wrong section of Article 8.  

 
The Court could simply disregard Understanding No. 7 as 

being patently erroneous. Elsewhere, however, the ICC has read “and” 
in the Rome Statute to mean “or” and could do so again even if it 
disregards the Understanding.130 Regardless of whether the Court will 
read Article 8 bis as requiring all three metrics to be satisfied or just 
some combination of two, humanitarian intervention should be 
excluded from the crime of aggression.131 The most logical 
interpretation of both character and gravity will exclude humanitarian 
interventions from constituting manifest violations of the UN Charter.132  

 
 
 

                                                      
127 Scheffer, supra note 124, at 179. 
128 Scheffer concludes that it is doubtful that the ICC judges will create 
any such magnitude standard anyway based on the erroneous 
formulation of Understanding No. 7. The simple fact is, “the Rome 
Statute, as amended, requires no such determination for ‘acts of 
aggression,’” but only for the crime of aggression. See id. at 180; See 
also, Heinsch, supra note 3, at 729. 
129 Scheffer, supra note 124, at 179. 
130 For example, article 30 of the Rome Statute states that “Unless 
otherwise provided, a person shall be criminally responsible and liable 
for punishment for a crime within the jurisdiction of the Court only if 
the material elements are committed with intent and knowledge.” 
(emphasis added) There is little doubt that the Court interprets this 
“and” as “or.” Rome Statute, supra note 3, at art. 30. 
131 Van Schaack, supra note 7, at 484. 
132 See, e.g., Paulus, supra note 95, at 1120. 
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 Character A.
 
Resolution 3314 does not use the term “character” to 

differentiate between acts of aggression or crimes of aggression, nor for 
any other purpose.133. “Character” is not defined in Article 8 bis. 
Consequently, Paulus has suggested that the term is so indeterminate as 
to be “almost meaningless.”134 This author respectfully disagrees. As 
one of three qualifiers it is self-evident that “character” must mean 
something other than “gravity” and “scale”. The term suggests a 
qualitative analysis as opposed to quantitative.135 A good faith 
interpretation of the “character” qualifier will exempt uses of force that 
may be found to be technical acts of aggression or unlawful uses of 
force, but which are executed for laudable motives. This qualifier could 
be the acid test for distinguishing between bona fide unilateral 
humanitarian intervention and criminal aggression masquerading as 
humanitarianism.   

 
The “character” qualifier provides an opportunity for the 

Court to apply the crime of aggression flexibly enough to exclude bona 
fide but unauthorized humanitarian intervention. The relevant character 
of an act of aggression should be construed as its motive. In other 
words, the motive of humanitarian intervention affects the character of 
aggression. As Van Schaack notes, the term “character” is “elastic” and 
provides “an opening to argue that an act of aggression was not 
committed with hostile intent or for aggressive purposes.”136 The 
German delegation to the Preparatory Committee highlighted the 
relevance of intent.137 The importance of intent in aggression has been 
recognized by scholars.138 Glaser, for example, argues that there must 

                                                      
133 See Van Schaack, supra note 7, at 486. 
134 Paulus, supra note 95, at 1121. 
135 Van Schaack, supra note 7, at 486. 
136 Id. 
137 Preparatory Comm. on the Establishment of an Int’l Court, 
Proposals for Definition of the War Crime Aggression, 5th Sess., 
Dec.1-12, 1997, U.N. Doc. A/AC.249/1997 (Dec. 11, 1997). 
138 See, e.g., Elise Leclerc-Gagné & Michael Byers, A Question of 
Intent: The Crime of Aggression and Unilateral Humanitarian 
Intervention, 41 CASE W. RES. J. INT’L L. 381 (2009); Michael P. 
Scharf et al., Rep. of Cleveland Experts Meeting: The Int’l Criminal 
Court and the Crime of Aggression 41 CASE W. RES. J. INT’L L. 436 
(2009) (citing reports of the Spec. Comm. in U.N. GAOR, 23rd Sess., 
U.N. Doc. A/7185/Rev. 1 (1968)); U.N. GAOR, 24th Sess., Supp. No. 
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be a special intent (an aggressive purpose) for the crime of aggression 
to attach in customary international law.139 Under this view, a military 
incursion for the sole purpose of humanitarian intervention would not 
constitute aggression.140 Cassese initially disagreed and argued that 
customary international law prohibits aggression regardless of motive, 
but later changed his view to agree with Glaser.141 Although a specific 
intent is not explicitly provided for in the definition of the crime in 
Article 8 bis, a specific intent element is arguably implicated by the 
“character” qualifier. Reaching the same result by a different 
interpretive technique, Gillett suggests “the aggression provisions could 
be read to import an implicit negative element, whereby the 
Prosecution must prove the absence of a legal justification for the use 
of armed force.”142 In other words, the Court could shift the burden to 
the prosecution.143  

 
If the Court interprets “character” differently, motive could 

still be raised as a defense once the Court has determined it has 
jurisdiction over humanitarian interventions. The Court is empowered 
with the ability to entertain a defense of motive, for example, as part of 
a defense based on lack of mens rea. Article 31(3) of the Rome Statute 
provides that “At trial, the Court may consider a ground for excluding 
criminal responsibility other than those [specifically provided for in the 
Rome Statute] where such a ground is derived from [international] 
law.”144 Motive can play a role in international crimes.145 This provision 
of the Rome Statute “opens the possibility of uncodified defenses being 

                                                                                                          
20, U.N. Doc. A/7620 (Feb. 14, 1970); U.N. GAOR, 25th Sess., Supp. 
No. 19, U.N. Doc. A/8019 (July 13–Aug. 14, 1970); U.N. GAOR, 26th 
Sess., Supp. No. 19, U.N. Doc. A/8419 (Feb. 1-Mar. 5, 1971); U.N. 
GAOR, 27th Sess., Supp. No. 19, U.N. Doc. A/8719 (Jan. 31–Mar. 3, 
1972). 
139 Jens Ohlin, Aggression, in The Oxford Companion to International 
Criminal Justice 238 (Antonio Cassese ed., 2009). 
140 Id. 
141 Id. (referencing Antonio Cassese, On some Problematical Aspects of 
the Crime of Aggression, 20 LJIL (2007) 841-849). 
142 Gillett, supra note 2, at 847. 
143 See id. 
144 Rome Statute, supra note 3, art. 31(3). 
145 See, e.g., Paul Behrens, Genocide and the Question of Motives, 10 J. 
INT. CRIM. JUST., July 2012, at 501, 23. 
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considered by the Court.”146 It is to be read broadly. As Eser notes, 
“defenses” denote “all grounds which, for one reason or another, hinder 
the sanctioning of an offence – despite the fact that the offence has 
fulfilled all definitional elements of a crime.”147 Schabas concludes that 
Article 31(1) “provides the Court with a relatively free hand to consider 
other defenses, to the extent that they have some basis in the sources of 
applicable law,” so long as the provision’s procedural rules are 
complied with.148 Such a ground could be a motive related to a use of 
force, which causes less harm than that anticipated by inaction.149  

 
 Gravity B.

 
A threshold requirement is not something new to international 

criminal law, or even to the Rome Statute.150 Crimes against humanity 
and war crimes both contain threshold requirements. Crimes against 
humanity must be “widespread and systematic.”151 War crimes must 
constitute a “serious infringement.”152 Similarly, the Geneva 
Conventions contain the “grave breaches” standard for criminal 
responsibility.153 Both Resolution 3314 and the UN Charter envision a 

                                                      
146 WILLIAM A. SCHABAS, THE INTERNATIONAL CRIMINAL COURT: A 
COMMENTARY ON THE ROME STATUTE 484 (Oxford University Press 
2010). 
147 Id. at 484 (quoting Albin Eser, Defenses’ in War Crimes Trials, in 
WAR CRIMES IN INTERNATIONAL LAW, 251, 251 (Yoram Dinstein and 
Mala Tabory eds., 1996).).  
148 Id. at 492 (discussing the procedures relating to Rule 80 of the Rules 
of Procedure and Evidence in accordance with article 31(3)). 
149 See Rome Statute, supra note 3, art. 31(3). Article 31(3) allows the 
Court to exclude criminal responsibility if the conduct is permissible 
under applicable law. That applicable law could be R2P. 
150 See generally Susana SáCouto & Katherine Cleary, The Gravity 
Threshold of the International Criminal Court, 23 AMERICAN 
UNIVERSITY INT’L. LAW REV. 807, 807 (2008). 
151 See, e.g., Rome Statute, supra note 3, art. 7.  
152 Id. art. 8.  
153 See Heinsch, supra note 3, at 727 (noting that “not all violations of 
international humanitarian law entail individual criminal responsibility 
but only those listed in the respective articles of the Geneva 
Conventions or Additional protocol I”); see also Geneva Convention 
for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field art. 49, Aug. 12, 1949, 3 U.S.T. 3114, 75 
U.N.T.S. 31; See also Geneva Convention for the Amelioration of the 
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“continuum of unlawful uses of force, only some of which rise to the 
level of aggression.”154 Resolution 3314 provides a further example in 
this respect: in order to determine whether a sanctionable act of 
aggression has occurred, the Security Council may “conclude that such 
a determination would not be justified in the light of other relevant 
circumstances, including the fact that the acts concerned or their 
consequences are not of sufficient gravity.”155 “Gravity” as a threshold 
matter represents nothing new.  

 
This qualifier could be read either as a quantitative measure of 

the kinetic potency of the use of force, or as qualitative consideration of 
the seriousness of a legal infraction.156 Van Schaack suggests it is the 
former.157 She writes that “gravity” refers to the “severity, magnitude, 
and consequences of a particular use of force.”158 That is how the World 
Court has used the term. The “gravity” metric traces its roots to dicta 
from the ICJ’s Nicaragua judgment (and the Oil Platforms case).159 In 
Nicaragua, the ICJ alluded to “measures which do not constitute an 
armed attack but may nevertheless involve a use of force.”160 The ICJ 
found it “necessary to distinguish the most grave forms of the use of 
force (those constituting an armed attack) from other less grave 
forms.”161 The World Court further explained that an armed attack 

                                                                                                          
Condition of the Wounded and Sick and Shipwrecked Members of 
Armed Forces at Sea art. 50, Aug. 12, 1949, 6 U.S.T. 3217, 75 
U.N.T.S. 85; See also Geneva Convention relative to the Treatment of 
Prisoners of War art. 129, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 
135; See also Geneva Convention relative to the Protection of Civilian 
Persons in Time of War art. 146, Aug. 12, 1949, 6 U.S.T. 3516, 75 
U.N.T.S. 287; See also Protocol Additional to the Geneva Conventions 
of 12 August 1949 art. 85, Dec. 12, 1977, 1125 U.N.T.S. 3.  
154 Van Schaack, supra note 7, at 483. 
155 G.A. Res. 3314, supra note 36, art. 2. 
156 Van Schaack, supra note 7, at 486 (for a suggestion that 
consequences are qualitative). 
157 Id. 
158 Id.  
159 Military and Paramilitary Activities in and Against Nicaragua 
(Nicar. v. U.S.), 1984 I.C.J. 14, ¶¶ 195, 247, 249, (Nov. 26); Oil 
Platforms (Islamic Republic of Iran v. U.S.), 2003 I.C.J. 161, ¶¶ 62, 72 
(Nov. 6); See also DINSTEIN, supra note 16, at 136. 
160 Nicar., supra note 159, at ¶ 210; see also, DINSTEIN, supra note 
16, at 208. 
161 DINSTEIN, supra note 16, at 208. 
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differed from “a mere frontier incident,” inasmuch as an armed attack 
must have sufficient “scale and effects.”162 Similarly, in determining the 
scope of “gravity,” the office of the prosecutor, which at the time was 
directed by Luis Moreno-Ocampo, reasoned that several factors must 
be considered: “the number of persons killed, number of victims of 
other crimes, especially crimes against physical integrity and the 
impact of the crimes.”163 “Gravity” in this sense is a quantitative metric 
of the scale of force employed, and therefore incorporates the 
distinction of acts of aggression that warrant close international 
scrutiny from less significant uses of force.  

 
This is arguably not the correct application of the gravity 

qualifier in Article 8 bis. Quantitative measurements are already 
captured by the scale metric, which is discussed below. In fact, the ICJ 
used the same terminology (“systematic” and “large scale”) to explain 
“scale” in the Situation in the Democratic Republic of Congo 
(Application for Warrants of Arrest).164 Logically, “gravity” here must 

                                                      
162 Id. at 210. (Dinstein points out that “The assumption that ‘a mere 
frontier incident’ can have no ‘scale and effects’ is quite bothersome.) 
163 LUIS MORENO-OCAMPO, INFORMAL MEETING OF LEGAL 
ADVISORS OF MINISTRIES OF FOREIGN AFFAIRS 6 (2005), 
available at 
http://www.icccpi.int/iccdocs/asp_docs/library/organs/otp/speeches/LM
O_20051024_English.pdf. (Although it is arguably not the Prosecutor’s 
prerogative to be interpreting the Rome Statute the Pre-Trial chamber 
in Lubanga did limit the scope of “gravity” by requiring the conduct to 
be either “systematic” or “large scale.” Pre Trial Chamber, The 
Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06 29, January 
2007 at 46). 
164 See Situation in the Democratic Republic of Congo, Case No. ICC-
01/04-01/07, Application for Warrants of 
Arrest, ¶ 64 (Feb. 10, 2006); but see Situation in the Democratic 
Republic of the Congo, Case No. ICC-01/04-169, Appeal of Case No. 
ICC-01/04-125-Us-Exp, ¶ 82 (July 13, 2006) (noting that this definition 
of gravity is flawed, albeit in obiter dicta); see also MORENO-
OCAMPO, supra note 163, at 6 (stating, “We are currently in the 
process of refining our methodologies for assessing gravity. In 
particular, there are several factors that must be considered. The most 
obvious of these is the number of persons killed – as this tends to be the 
most reliably reported. However, we will not necessarily limit our 
investigations to situations where killing has been the predominant 
crime. We also look at number of victims of other crimes, especially 
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mean something different than systematic, widespread, or large scale. 
Interpreting Article 8 bis to exclude legal grey areas or de minimus 
infractions of the UN Charter would be in conformity with a number of 
provisions of the Rome Statue. Article 5(1), for example, provides that 
“[t]he jurisdiction of the Court shall be limited to the most serious 
crimes of concern to the international community as a whole.”165 The 
Preamble has a similar provision.166 This reflects the language of 
Resolution 3314, which provides that aggression is “the most serious 
and dangerous form of the illegal use of force.”167 Echoing this, the U.S. 
was successful in obtaining the following Understanding at Kampala:  

 
It is understood that aggression is the most serious 
and dangerous form of the illegal use of force; and 
that a determination whether an act of aggression has 
been committed requires consideration of all the 
circumstances of each particular case, including the 
gravity of the acts concerned and their consequences, 
in accordance with the Charter of the United 
Nations.168 
 

By signaling out “gravity” the Understanding seems to elevate its 
significance above character and scale. 

 
The “gravity” metric should be used, therefore, as an analysis 

of the degree to which a use of force is unlawful. If humanitarian 
interventions are deemed violative of the UN Charter, the question 

                                                                                                          
crimes against physical integrity. The impact of the crimes is another 
important factor.”). 
165 See Rome Statute, supra note 3, at pmbl. (“Affirming that the most 
serious crimes of concern to the international community as a whole 
must not go unpunished…”); see also id. art. 66(3) (which requires the 
Court to be “convinced of the guilt of the accused beyond reasonable 
doubt.”). 
166 Rome Statute, supra note 3, art. 1. 
167 G.A. Res. 3314, supra note 36, at pmbl.; see also Van Schaack, 
supra note 7, at 484. 
168 THE PRINCETON PRESS, supra note 119, at 8; Resolution 
RC/Res.6, The Crime of Aggression, 13th plenary meeting, June, 11, 
2010; Resolution RC/Res.6, The Crime of Aggression, 13th plenary 
meeting, June 11, 2010; see Resolution RC/Res.6, June 28, 
2010, Annex III, ¶ 7; see Depositary Notification, Nov. 29, 2010, 
C.N.651.2010 Treaties-8; see generally Van der Vyver, supra note 92. 
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becomes: how grave is the violation? This interpretation of gravity—
the seriousness of a legal breach—is how it is used elsewhere in the 
Rome Statute. Article 17(d) requires the Pre-trial Chamber, when 
assessing admissibility of a case, to ensure that those before the Court 
are of “sufficient gravity to justify further action by the court.”169 The 
prosecutor is also required to make such a determination before 
initiating investigations.170 Although reading article 17(d) and the 
“gravity” metric together could appear to create a redundancy, this is 
not the case. There are two separate gravity tests here, but that does not 
militate in construing “gravity” in Article 8 bis any differently than as it 
is used in Article 17(d). The tests are not duplicative. The “gravity” of 
the use of force, measured to determine if the crime of aggression is 
punishable, is higher than the gravity of the situation necessary to 
warrant the Court’s attention and resources as a general matter. A 
corollary of this is that the gravity test cannot be lower than the Court’s 
general threshold for hearing only highly important cases, and it cannot 
be the same standard. The “gravity” qualifier should be employed to 
exclude the malum prohibitum infractions of the UN Charter, which are 
not malum in se (for example, humanitarian interventions).   

 
 Scale C.

 
The scale metric is quantitative. It can also be traced to the 

Nicaragua case, where, as noted above, the ICJ held that a use of force 
must have some “scale and effects” to constitute an armed attack for 
the purposes of the UN Charter.171 Dinstein notes that there is “no doubt 
that minor acts of aggression – even if enumerated in Paragraph 2 [of 8 
bis] – would not pass muster as crimes within the jurisdiction of the 
Court.”172 In other words, the acts may be patently unlawful, but they 
are qualitatively insignificant enough to (judicially) ignore. There is 

                                                      
169 Rome Statute, supra note 3, art. 17 (Clearly, the question is whether 
the case is important enough to warrant the Court’s attention. After 
all, a nuclear detonation which violates a crime will be important 
enough for the Court’s attention even though it is a one-time event 
and not widespread.).  
170 Id. at art. 53. 
171See Military and Paramilitary Activities In and Against Nicaragua, 
Merits, Judgments (Nicar. v. U.S.), 1986 I.C.J. 14, ¶ 92 (June 27); see 
DINSTEIN, supra note 16, at 210 (noting that “[t]he assumption that ‘a 
mere frontier incident’ can have no ‘scale and effects’ is quite 
bothersome”). 
172 DINSTEIN, supra note 16, at 136. 
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sufficient authority to confidently posit that relatively minor uses of 
force—for example, a warning shot across the bow of a ship or the 
rescue of nationals abroad from airplane hijackers—do not even violate 
Article 2(4).173 The “scale” metric recognizes this and makes its 
satisfaction an explicit requirement for an act of aggression to be a 
crime under the Rome Statute. Any humanitarian intervention 
substantial enough to curb atrocities will probably be of a “scale” 
sufficient to trigger this metric.174 This qualifier will not exclude 
humanitarian interventions but it is important, again, to note that both 
“gravity” and “scale” cannot be read to mean the same thing. “Scale” 
clearly refers to the level of force used, either in an individual armed 
attack or in aggregate, and so gravity must mean something different: 
an analysis how significantly a use of force is a violation of the UN 
Charter. 

 
IV. NULLUM CRIMEN SINE LEGE 

 
Following the adoption of the ICC’s definition of the crime of 

aggression, the New York Times ran an editorial that posited, “What 
constitutes a ‘manifest’ violation of the charter?  The truth is it’s 
impossible to say.”175 The Times editorial is at least partially correct, 

                                                      
173 Id. (referencing, MARY E. O’CONNELL, THE POWER AND 
PURPOSE OF INTERNATIONAL LAW: INSIGHTS FROM THE 
THEORY AND PRACTICE OF ENFORCEMENT 229-230 (Oxford 
University Press, 2011). O’Connell and Niyazmatov suggest “there is 
sufficient authority to conclude that ‘minor’ uses of force, including 
rescue of nationals involving minor force, are not even violations of 
Article 2(4), let alone serious violations amounting to aggression.” 
They point out that: “State practice and decisions of the ICJ indicate 
that some inter-state uses of force might violate the 
principle of non-intervention or constitute unlawful countermeasures 
but do not come within the prohibition of Art. 2(4). Police-type 
operations used to arrest pirates, to stop a vessel by shooting across 
the bow, or to rescue hostages, for example, may involve the use of 
force but are treated as too minimal to come within Art. 2(4). Art. 2(4) 
prohibits armed force of more than a minor or de minimis nature . . . 
As discussed above, if a use of force does not violate Art. 2(4), it is not 
aggression. Even a violation of Art. 2(4) will not constitute aggression 
if it is too minor. Aggression is a serious violation of Art. 2(4).” 
174 Barriga, supra note 89, at 629. 
175 Michael J. Glennon, Op-Ed., The Vague New Crime of ‘Aggression’, 
N.Y. TIMES (Apr. 5, 2010), 
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and ultimately we won’t know the meaning of “manifest” or “character, 
gravity, and scale” until the judges at the ICC tell us what they mean. 
After all, only they can interpret the Rome Statute.176 Murphy has 
criticized the ICC’s aggression definition because it provides no real 
guideposts for what the qualifiers require.177 Hence, the Rome Statute 
suffers “from considerable indeterminacy on a central issue.”178 It 
would seem that in selecting such an ambiguous term, the drafters of 
Article 8 bis have vested the judges at the Court with broad discretion 
in interpreting the crime of aggression. But their discretion is not 
unfettered. If and when they do interpret the definition of the crime of 
aggression, they will be bound by the rule of nullum crimen sine lege.179 
This is “a fundamental principle of justice that applies to all criminal 
law systems, [and] requires that the penal law be clear and easily 
ascertained, and thus provide adequate notice to individuals that certain 
conduct may result in criminal liability.”180 As Schabas notes, the 
“canon of strict construction of penal law is a corollary of the principle 
of legality. Ambiguity or doubt is to be resolved in favor of the 
accused: in dubio pro reo.”181 The nullum crimen sine lege principle 
was codified in the Rome Statute in order to “reassure States as to the 
moderation with which the Court will interpret its Statute.”182 Pursuant 
to Article 22(2), “[t]he definition of a crime shall be strictly construed,” 
and “[i]n case of ambiguity, the definition shall be interpreted in favor 
of the person being investigated, prosecuted or convicted.”183  

                                                                                                          
http://www.nytimes.com/2010/04/06/opinion/06ihtedglennon.html?_r=
0. 
176 See Rome Statute, supra note 3, art. 21. Implicit here is the notion 
that only the judges on the ICC can interpret provisions of the Rome 
Statute. 
177 Sean D. Murphy, Aggression, Legitimacy, and the International 
Criminal Court, 20 EUR. J. INT’L L. 1147, 1151 (2010). 
178 Id. 
179 See generally THEODOR MERON, THE MAKING OF INTERNATIONAL 
CRIMINAL JUSTICE: A VIEW FROM THE BENCH, SELECTED SPEECHES 28, 
110 (Oxford, 2011) (noting that nullum crimen sine lege translates to 
English as “no crime without law”).  
180 SLYE AND VAN SCHAACK, supra note 48, at 85.  
181 SCHABAS, supra note 140, at 410 (referring to Rome Statute article 
22(2)). 
182 Id. at 723. 
183 Rome Statute, supra note 3, art. 22(2); DINSTEIN, supra note 16, at 
140. See generally COMMENTARY ON THE ROME STATUTE, supra note 
98; Pre-Trial Chamber II used this canon of interpretation in Bemba 
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Article 22(2) of the Rome Statute will apply to Article 8 bis, 

and the qualifiers must be interpreted accordingly.184 Answering what 
activity would be a manifest violation in terms of Article 8 bis at this 
point is speculative, and therefore works in favor of a narrow reading—
one which excludes humanitarian interventions. Dinstein notes that “the 
penumbra of uncertainty, which is characteristic of some segments of 
the contemporary jus ad bellum, should not be exaggerated.”185 Shaw 
similarly suggests “the right of individual states to intervene by force in 
the territory of other states” pursuant to R2P and humanitarian 
intervention is ambiguous.186  The adjective ambiguous is an antonym 
of manifest.187 It follows then that even if an aggressive act purporting 
in good faith to be lawful as a matter of R2P or humanitarian 
intervention violates the UN Charter, it is by Shaw’s use of 
terminology, not going to be a manifestly clear violation sufficient to 
trigger individual criminal responsibility under the Rome Statute.  

 
V. CONCLUSION 

 
This article has shown that bona fide humanitarian 

intervention is not per se prohibited by the UN Charter, and therefore 
will not necessarily be a violation of Article 2(4). That is not to say that 
humanitarian intervention is affirmatively authorized, but rather ultra 
vires. This is all that must be shown. Even if humanitarian intervention 
is found to facially violate the UN Charter, however, it will not be a 
manifest violation because bona fide humanitarian intervention 
comports with the Charter’s principles. Even if it is found to be a 
manifest violation, however, a humanitarian intervention will not have 
the specific character and gravity necessary to be the punishable under 
Article 8 bis. This is so regardless of whether the Court interprets the 
qualifiers disjunctively or conjunctively (as shown above, both 
character and gravity can be understood to exclude humanitarian 

                                                                                                          
Gombo, when it construed Article 30’s dolus eventualis (recklessness) 
exclusion. Id. at 410, (referencing Bemba Gombo (ICC-01/05-01/09), 
Decision Pursuant to Article 71(7)(a) and (b) of the Rome Statute on 
the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, ¶ 
369). 
184 See COMMENTARY ON THE ROME STATUTE, supra note 95, at 410. 
185 DINSTEIN, supra note 16, at 148. 
186 SHAW, supra note 71, at 1158 (emphasis added). 
187 Thesauraus.com, http://thesaurus.com/browse/manifest (search 
antonyms “manifest”).  
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interventions). Under each of these arguments, the Court lacks 
jurisdiction to punish an individual for the crime of aggression. The 
Court need only accept one of these arguments for its jurisdiction to 
fail. 

  
To some extent, the debate on the crime of aggression is 

largely academic. The Court still does not have the power to try this 
crime and may not for a long time.188 But the power of Article 8 bis lays 
in its ability to create the normative assumption that humanitarian 
intervention is not lawful, but criminal. If bona fide humanitarian 
intervention used as a last resort to protect fundamental human rights is 
deemed criminal, it would, as Simma puts it, create a split “between 
law and morality.”189 Even while arguing that humanitarian intervention 
is not provided for in customary international law, Simma notes that 
“[i]t becomes more and more intolerable to see grave violations of 
human rights within a State and to see other States being banned by 
public international law from intervening . . .”190  

 
It would be self-immolating to construe the Rome Statute in 

such a way that it undermines human rights by chilling humanitarian 
intervention. In interpreting the Rome Statute, the judges at the ICC 
would be wise to heed the admonishment leveled at young medical 
students to “first, do no harm.”191 Van Schaack is correct when she says 
that a broad interpretation of Article 8 bis “may result in more ex post 
prosecutions of leaders launching aggressive campaigns at the expense 
of ex ante efforts to halt threatened or ongoing violence.”192 Without an 
interpretation of the crime of aggression that excludes humanitarian 
intervention, there exists a potential to “chill arguably beneficent uses 
of force.”193 Because bona fide humanitarian intervention advances few 

                                                      
188 See supra text accompanying note 3. 
189 SIMMA, supra note 12, at 131-132. 
190 Id.  
191 See generally FIRST DO NO HARM: LAW, ETHICS AND 
HEALTHCARE (Sheila A. M. McLean ed., 2006) (examining patients’ 
rights and medical practitioners’ duties in observance of those rights, 
balanced by a duty to meet statutory requirements in the medical field).  
192 Van Schaack, supra note 7, at 482 (citing Kenneth Anderson, The 
Rise of International Criminal Law: Intended and Unintended 
Consequences, 20 EUR. J. INT’L L. 331, 333 (2009)) (noting how 
international criminal law has emerged as an alternative to 
intervention). 
193 Van Schaack, supra note 7, at 487-488. 
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or only abstract national interests for the intervening state, they are the 
most likely forms of force to be chilled. Already states are not 
“chomping at the bit to intervene in support of human rights.”194 Lest 
we forget, “even in the face of a horrific genocide, the international 
community found a host of excuses for not intervening more robustly 
in Rwanda. The codification of a crime of aggression without any 
humanitarian exception provides one more excuse for inaction in the 
face of atrocities.”195 When the law protects states engaging in massive 
human rights abuses by criminalizing what may be the only remedy 
available, the law has failed. Fortunately, as has been shown, it is 
perfectly possible to interpret the UN Charter so as not to prohibit 
humanitarian intervention, and for Article 8 bis not to criminalize it. A 
contrary interpretation of these provisions would only strengthen the 
hand of states engaging in massive human rights violations and would 
undermine the very principles the ICC and the UN system seek to 
uphold. 

  

                                                      
194 MICHAEL BYERS & SIMON CHESTERMAN, Changing the 
Rules About the Rules?Unilateral Humanitarian Intervention and the 
Future of International Law, in HUMANITARIAN INTERVENTION, 
supra note 12, at 177, 202. 
195 Van Schaack, supra note 7, at 488. 
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 INTRODUCTION I.
 
Over a century ago, the Supreme Court of the United States 

determined that international law is part of United States law.1  Support 
for this concept originates in the U.S. Constitution.2  Recently, 
however, there has been a movement across the United States that 
seeks to prohibit state judges from referring to international law when 
deciding cases.3 Although the stated objectives of the various proposed 
legislative prohibitions and constitutional amendments may seem 
plausible, banning the application of international law in state courts 
would be an extremely unfortunate mistake. States do not have the 
power to unilaterally abrogate the United States’ international treaty 
obligations, and even if they did, the goal of promoting individual 
rights and human equality is one shared by international law and the 
American legal tradition.4  

 
This comment addresses the constitutionality and 

effectiveness of the trend towards banning international law, and 
specifically international treaties, from state courts.  Part I provides an 
overview of the “American Laws for American Courts” movement, and 
introduces two manifestations of this movement: the Oklahoma Save 
Our State Amendment and the Arizona Foreign Decisions Act.5  Part II 
is divided into four primary subsections.  Part II.A examines the states’ 
purpose in passing legislation that prohibits their judges from looking 
at certain types of non-American laws, such as Sharia law, foreign laws 
generally, and in particular, international law.6  Part II.B analyzes the 
legality of these state actions in the contexts of both compliance with 
the United States Constitution and the United States’ obligations under 

                                                      
1 The Paquete Habana, 175 U.S. 677, 700 (1900) (stating, “international 
law is part of our law, and must be ascertained and administered by the 
courts of justice of appropriate jurisdiction, as often as questions of 
right depending upon it are duly presented for their determination”); 
see also Hilton v. Guyot, 159 U.S. 113 (1895).  
2 See infra Part II.B.1.  
3 Ashby Jones & Joe Palazzolo, State Legislators Target Foreign Law, 
WALL ST. J. (Feb. 7, 2012), 
http://professional.wsj.com/article/SB100014240529702046622045771
99372686077412.html?mg=reno64-wsj.   
4 See infra Part II.B. 
5 See infra Part I. 
6 See infra Part II.A. 
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international law as a nation.7  Part II.C notes the incongruity between 
the stated goals of the “American Laws for American Courts” 
movement and its effects.8  Finally, Part II.D provides alternatives that 
will protect rights without violating the Constitution or international 
law.9  

 
 THE “AMERICAN LAWS FOR AMERICAN COURTS” II.

MOVEMENT  
 
Over the last few years, several states have attempted to 

prohibit their judges from looking at, being influenced by, or applying 
any law other than state law.10  This includes foreign, religious, and 
international law.11  Two prominent examples of these attempts include 
the Oklahoma Save our State Amendment12 and the Arizona Foreign 
Decisions Act,13 although similar actions have been instituted in twenty 
other states as part of a nationwide trend known as the “American Laws 
for American Courts” movement.14 

 
Oklahoma's attempt to amend its state constitution with the 

addition of the so-called Save Our State Amendment began in 2010 
with a referendum to put the proposed amendment on the ballot.15  The 
ballot text informed voters that the amendment would change the 
Oklahoma state constitution and, specifically, that the addition “makes 
courts rely on federal and state law when deciding cases.  It forbids 
courts from considering or using international law.  It forbids courts 
from considering or using Sharia Law.”16  Even when judges are faced 
with cases of first impression, they may not be influenced by any of 

                                                      
7 See infra Part II.B.  
8 See infra Part II.C.  
9 See infra Part II.D.  
10 Jones & Palazzolo, supra note 3.   
11 Id. 
12 See H.R.J. Res. 1056, 52nd Leg., 2d Sess. (Okla. 2010) (Save Our 
State Amendment).  
13 See H.B. 2582, 50th Leg., 1st Reg. Sess. (Ariz. 2011) (“Arizona 
Foreign Decisions Act”).   
14 Jones & Palazzolo, supra note 3.  
15 Ken Chan, Save Our State from Ourselves: The Oklahoma Anti-
Sharia Law, JUSTIA.COM (Nov. 10, 2010), 
http://onward.justia.com/2010/11/10/save-our-state-from-ourselves-the-
oklahoma-anti-sharia-law/.  
16 Id. 
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these “foreign” laws.17  The ballot further explained that international 
law, or the law of nations, “is formed by the general assent of civilized 
nations,” and its sources include “international agreements, as well as 
treaties.”18  Despite efforts by its proponents, the Save Our State 
Amendment has not been added to the Oklahoma state constitution.19  
Although the proposal won over the public vote,20 the judiciary shortly 
thereafter found the amendment unconstitutional.21  

 
In January 2012, the Tenth Circuit ruled on the 

constitutionality of the Save Our State Amendment.22  Muneer Awad, 
Executive Director of the Council on American Islamic Relations-
Oklahoma, brought the suit in November 2010, complaining that the 
amendment violated the Establishment and Free Exercise Clauses 
because of its ban of Sharia law.23  The Tenth Circuit, applying strict 
scrutiny,24 determined that the state’s interest was not sufficiently 

                                                      
17 See Eugene Volokh, Oklahoma House of Representatives Proposes 
Ban on Use of Foreign Law in Oklahoma Courts, THE VOLOKH 
CONSPIRACY (Mar. 19, 2010, 5:11 PM), 
http://www.volokh.com/2010/03/19/oklahoma-house-of-
representatives-proposes-ban-on-use-of-foreign-law-in-oklahoma-
courts/.  
18 Chan, supra note 15. 
19 John Crook, Tenth Circuit Upholds Injunction Barring Oklahoma 
Anti-Sharia, Anti-international Law Constitutional Amendment, 106 
AM.J.INT’L.L. 365, 365-66 (2012). 
20 The proposed amendment garnered approximately 70% of the votes 
by the people of Oklahoma, enough to be officially adopted. Id.  
21 See Awad v. Ziriax, 670 F.3d 1111 (10th Cir. 2012). 
22 See Id. 
23 Id. at 1118-19. The Establishment and Free Exercises Clauses are part 
of the First Amendment to the U.S. Constitution and require that 
“Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof.” U.S. CONST. amend. I.  
24 Awad, 670 F.3d at 1129.  Strict scrutiny is the level of review used 
for challenges to the constitutionality of legislation when there is a 
suspect distinction or fundamental right at issue, such as the suspect 
discrimination among religions in Awad.  Id.; see also Black’s Law 
Dictionary 1558 (9th ed. abr. 2010).  To overcome a strict scrutiny 
challenge and have its legislation upheld as valid, “the state must 
establish that it has a compelling interest that justifies and necessitates 
the law in question.”  Black’s Law Dictionary 1224 (9th ed. abr. 2010).  
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compelling to overcome interference with Awad’s religious freedoms.25  
Specifically, the state had not proven that there was an actual problem 
that the amendment was intended to solve.26  There was no showing of 
any previous use by a state court of Sharia, foreign, or international 
law, and more importantly, no showing that there had ever been a 
problem regarding reliance on such laws.27  As a result of the Awad 
case, the injunction to prevent certification of the amendment, granted 
by the U.S. District Court for the Western District of Oklahoma, was 
upheld.28  The Court struck down the Oklahoma Save Our State 
Amendment solely based on its ban of the religious Sharia law, with no 
analysis as to the foreign and international law provisions.29 

 
Also in 2010, Arizona tried to pass a law known as the 

Arizona Foreign Decisions Act.30  Like the Save our State Amendment, 
the Arizona Foreign Decisions Act sought to prevent the use of law 
other than state or federal law in a “decision, finding or opinion as 
controlling or influential authority,” or as “a precedent or the 
foundation for any legal theory.”31  The prohibited laws included 
“tenet[s] of any body of religious or sectarian law” and “any case law 
or statute from another country or a foreign body or any jurisdiction 
that is outside of the United States and its territories.”32 

 
The Arizona Foreign Decisions Act, however, contained some 

distinctions from the Save our State Amendment that made it a bit more 
practical and less extreme.33  Most significantly, the Arizona state 
legislature made sure to assert that law based on the Anglo-Saxon legal 
tradition was not considered “foreign” law.34  Because many legal 

                                                      
25 Awad, 670 F.3d at 1130. 
26 Id.  
27 Id.  
28 Id. at 1132.  
29 See generally id. at 1129–31. 
30 See H.B. 2582, 50th Leg., 1st Reg. Sess. (Ariz. 2011) (“Arizona 
Foreign Decisions Act”).  
31 See Chan, supra note 15; see Volokh, supra note 17; see Jones & 
Palazzolo, supra note 3; see also supra text corresponding notes 15 & 
17.  
32 See H.B. 2582. 
33 See H.R.J. Res. 1056, 52nd Leg., 2d Sess. (Okla. 2010) (Save Our 
State Amendment); see Chan, supra note 15; see Volokh, supra note 
17.    
34 See H.B. 2582. 
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principles in the United States have developed from the English 
common law, all statutes, case law, and principles based on this 
heritage that were adopted before the Arizona Foreign Decisions Act 
remain available to judges, despite their potential classification as 
"foreign."35  Additionally, the proposed Act provided an exception to 
the ban on religious law in “recognition of a traditional marriage 
between a man and a woman as officiated by the clergy or a secular 
official.”36  The Arizona Foreign Decisions Act, like the Save our State 
Amendment, received public support by the people of Arizona, and was 
signed into law by the governor in April 2011.37  Unfortunately for 
proponents, however, the enacting legislation, although approved by 
the House Judiciary Committee, died in the House Rules Committee 
when the legislature adjourned.38  

 
These state actions are problematic in ways that open the door 

to seriously negative (and illegal) results. They are discriminatory, as 
brought to light by the Oklahoma Save Our State Amendment with its 
singling out of Sharia law.39  There is furthermore the question of 
whether there is even a need for states to introduce new legislation that 
essentially grants permission for judges to disregard potentially useful 
“foreign” laws.40  Finally, and most at issue here, is the fact that these 
state actions attempt to unilaterally ignore international law.  This last 
aspect is neither up to the state legislatures’ discretion,41 nor is it a good 
idea in an increasingly global world.42 

                                                      
35 See id. This provision is particularly pertinent when evaluating anti-
international law legislation’s validity because all state law is founded 
on the traditions of the British common law.  See BLACK’S LAW 
DICTIONARY, 252–53 (9th ed. abr. 2010).  Because international law is 
part of British common law, it is therefore necessarily part of state law.  
36 See H.B. 2582.  
37 Bill Raftery, Bans on Court Use of Sharia/International Law: Law in 
Arizona, Bills Advance in Missouri and Texas, Failing in Most States, 
GAVEL TO GAVEL (May 3, 2011), 
http://gaveltogavel.us/site/2011/05/03/bans-on-court-use-of-
shariainternational-law-law-in-arizona-bills-advance-in-missouri-and-
texas-failing-in-most-states/.  
38 Id. 
39 H.R.J. Res. 1056, 52nd Leg., 2d Sess. (Okla. 2010) (Save Our State 
Amendment). 
40 See also infra Part II.D.2 for a discussion on the doctrine of comity. 
41 See infra Part II.B. 
42 See infra Part II.C. 
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 THE LEGISLATION PROPOSED BY THE AMERICAN III.
LAWS FOR AMERICAN COURTS MOVEMENT, THOUGH 
COMMENDABLE IN ITS EFFORTS TO PROMOTE 
RIGHTS, IS NOT WITHIN THE STATES’ 
CONSTITUTIONALLY GRANTED POWER 
 

 The Promotion of Rights A.
 
State enactments restricting judges from applying law other 

than state and federal law can be examined both generally and in the 
context of the specific law prohibited. Although this comment focuses 
on the prohibition of international law, it is helpful to look at the other 
provisions in these enactments for context.  Examining these provisions 
and the reasoning behind them provides a stronger understanding of 
why states want to ban international law, and furthermore, why doing 
so makes little sense. 

 
Ultimately, the states seem to want to protect the basic rights 

guaranteed to Americans by the Constitution and by the principles on 
which the United States was founded.43  Forcing judges to eschew 
Sharia law, foreign law, and international law theoretically serves this 
purpose, each in a particular way.44  However, promoting rights by 
banning international law is a dubious concept, as international law is 
particularly concerned with upholding rights.45  

 
 Sharia Law  1.

 
States favoring the American Laws for American Courts 

movement have targeted Sharia law as a type of law categorically 
opposed to the guarantee of human rights.46  Although some proposed 
state legislation merely provides for the elimination of any religious 
law or doctrine from state courts, the more extreme proposals name 
Sharia law specifically.47  The potential merit here lies in the 
                                                      
43 American Laws for American Courts, AMERICAN PUBLIC POLICY 
ALLIANCE, http://publicpolicyalliance.org/legislation/american-laws-
for-american-courts/ (last visited Jan. 13, 2013). 
44 See infra Part II.A.1–3. 
45 See infra Part II.A.3.  
46 American Laws for American Courts, supra note 43; see H.R.J. Res. 
1056, 52nd Leg., 2d Sess. (Okla. 2010) (Save Our State Amendment). 
47 Compare H.B. 2582, 50th Leg., 1st Reg. Sess. (Ariz. 2011) 
(“Arizona Foreign Decisions Act”)(stating “a court shall not use, 
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inescapable fact that the Islamic nations using Sharia law have a 
conception of individual rights different from that generally 
acknowledged in the United States.48   

 
The opportunity to apply a law other than the local, state, or 

federal law most commonly arises in family law cases, such as for 
divorce or child custody.49  The states trying to prevent Sharia law from 
entering into their courts, therefore, can objectively be seen as 
attempting to protect the rights of women and children in a way that 
they might not be able to experience in their own country.50  Supporters 
of the American Laws for American Courts movement fear that “Sharia 
law, as an example of foreign law, may result in the violation, in the 
specific matter at issue, of a liberty guaranteed by the Constitution of 
the United States or the public policies of the state in question.”51 

 
 Foreign Law  2.

 
Foreign law is defined as “the law of another country.”52  

Therefore, it logically follows that state courts might be hesitant to put 
too much weight on foreign judgments and laws in order to preserve 
the emphasis on rights present in the United States, which may not be 

                                                                                                          
implement, refer to or incorporate a tent of any body of religious 
sectarian law”), with H.R.J. Res. 1056, 52nd Leg., 2d Sess. (Okla. 
2010) (Save Our State Amendment)(stating that the constitutional 
amendment “forbids courts from looking at . . . from Sharia law when 
deciding cases”). 
48 See Shariah Law and American State Courts, Sharia in American 
Courts, http://shariahinamericancourts.com/?page_id=16. 
49 See id. 
50 Id.  The “Shariah Law and American State Courts” Report notes 
several categories of issues that may result in the exact sort of feared 
anti-rights court judgment to be avoided, “including conflicts in the 
area of polygamy, marriage to non-Muslims, forced marriages, and 
spousal abuse.”  Id.  There are the additional concerns that “some 
Muslims are proactively interested in ways to legitimately opt out of 
the United States legal norms that potentially conflict with their Islamic 
preferences.”  Id.  
51 Shariah Law, AMERICAN PUBLIC POLICY ALLIANCE, 
http://publicpolicyalliance.org/issues-2/shariah-law/ (last visited Jan. 
13, 2013). 
52 BLACK’S LAW DICTIONARY 720 (9th ed. 2009). 
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similarly emphasized in foreign legal systems and cultures.53  The 
official website for the American Laws for American Courts movement 
explains that “America has unique values of liberty which do not exist 
in foreign legal systems,” rights which include “freedom of religion, 
freedom of speech, freedom of the press, due process, right to privacy, 
[and the] right to keep and bear arms.”54  It is understandable that state 
courts would want to uphold these “unique values” and avoid having to 
follow any other influential law or judicial decision that acts contrary to 
those values.55  

 
 International Law  3.

 
Moving away from the tentative merits and the separate set of 

problems and solutions posed by the states’ ban on Sharia and foreign 
law, attempts to restrict international law must now be examined.  
Unfortunately, there is much less obvious reasoning behind the bans on 
international law than there is for the restrictions on religious and 
foreign law.  It must be assumed, therefore, that the purpose behind the 
provisions directed at international law is similar to the purposes of the 
other bans.56  

 
The provisions themselves provide little reason to think that 

outlawing international law should be any different than outlawing 
religious or foreign law.57  The Oklahoma Save Our State Amendment 
straightforwardly describes international law as “the law of nations . . . 
formed by the general assent of civilized nations [which includes] 
treaties.”58  The Arizona Foreign Decisions Act includes international 
organizations under its definition of “Foreign Body,” mentioning 
specifically, “the United Nations and any agency thereunder, the 
European Union and any agency thereunder, an international judiciary, 
the International Monetary Fund, the Organization of Petroleum 
Exporting Countries, the World Bank and the Socialist International.”59  
These examples seem to indicate that states should be wary of 

                                                      
53 American Laws for American Courts, supra note 43. 
54 Id.  
55 Id. 
56 See infra Part II.A.1–2. 
57 See H.R.J. Res. 1056, 52nd Leg., 2d Sess. (Okla. 2010) (Save Our 
State Amendment); see H.B. 2582, 50th Leg., 1st Reg. Sess. (Ariz. 
2011) (“Arizona Foreign Decisions Act”).    
58 H.R.J. 1056. 
59 See H.B. 2582 at sec.(f). 
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international law because, like foreign law, it was developed by people 
who have a different understanding of rights than that held by the 
United States and its legal system.60  

 
Another purpose behind the ban on international law, one that 

is perhaps less openly acknowledged, is that Americans may not feel 
readily disposed to relinquish legal control of domestic issues to an 
international body.61  This agenda can be inferred from U.S. 
jurisprudence regarding treaties.62  In Medellin v. Texas, the Supreme 
Court ruled on the enforceability of decisions handed down by the 
International Court of Justice (ICJ) in state courts.63  When the 
President and the Senate accepted the provisions in the United Nations 
Charter concerning the ICJ, the Supreme Court wrote: “[I]f ICJ 
judgments were regarded as automatically enforceable domestic law, 
they would be immediately and directly binding on state and federal 
courts pursuant to the Supremacy Clause [but] there is no reason to 
believe that the President and Senate signed up for such a result.”64  
Clearly, the United States, as represented by the Supreme Court 
Justices handing down the Medellin decision, felt uneasy about giving 
up its own ability to regulate what laws are enforceable in the United 
States.65 

 
This idea is reiterated when the Medellin court continued, 

“Our Framers established a careful set of procedures that must be 
followed before federal law can be created under the Constitution . . . 
They also recognized that treaties could create federal law, but again 
through the political branches.”66  It is therefore plausible, that like the 
federal government, the state governments wish to retain as much 
control as possible over what laws are enforceable in their domestic 
jurisdictions, and the way they see necessary to accomplish that goal is 
by banning any intrusion of international law in their state courts.  In 
fact, the American Laws for American Courts website directly 
advocates that “state legislatures have a vital role to play in preserving 
those constitutional rights and American values of liberty and freedom” 

                                                      
60 See H.B. 2582; see generally infra Part II.A.2. 
61 See Medellin v. Texas, 552 U.S. 491, 510–11, 515 (2008). 
62 Medellin, 552 U.S. at 510–11, 515; see also Part II.B.2. 
63 See generally Medellin, 552 U.S. at 491. 
64 Id. at 510–11. 
65 Id. 
66 Medellin, 552 U.S. at 515. 
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that could be jeopardized if state judges are permitted to use 
international law in their determinations and judgments.67 

 
However, it also seems that the hostile attitude towards 

international law taken by some states is an extreme attitude, and one 
that is not legally correct.68  International law is not consistently 
included as a separate provision, and is more often considered a subset 
of foreign law.69  In other words, legislation developed by an 
international organization is seen as coming from a foreign legal 
system, comparable to laws coming from a foreign nation.70  This 
attitude is not accurate, as the international legal community 
differentiates foreign law as law that is local to a particular country 
from international law as the law common to all countries.71  Even the 
website dedicated toward promoting the American Laws for American 
Courts movement glosses over international law as an independent 
cause for concern, including it only briefly in its model legislation 
section as a possible type of foreign legal system.72 

 
 Legality of Individual States Banning B.

International Law 
 
International law can be broken down into four subsets: 

treaties, customary law, general principles of law recognized by 
civilized nations, and judicial decisions and scholarly teachings.73  The 
legality of banning each of the four types of international law may be 
analyzed separately, but this Comment will focus solely on treaties.  

 

                                                      
67 American Laws for American Courts, supra note 43. 
68 See, e.g., H.R.J. Res. 1056, 52nd Leg., 2d Sess. (Okla. 2010) (Save 
Our State Amendment). 
69 See H.R.J. Res. 1056; see H.B. 2582, 50th Leg., 1st Reg. Sess. (Ariz. 
2011) (“Arizona Foreign Decisions Act”).  
70 Compare H.R.J. Res 1056, with H.B. 2582. 
71 International Law is defined as “the legal system governing the 
relationships between nations…embracing not only nations but also 
such participants as international organizations and individuals (such as 
those who invoke their human rights or commit war crimes).”  
BLACK’S LAW DICTIONARY 700 (9th ed. 2010).  
72 American Laws for American Courts, supra note 43.  The Arizona 
Foreign Decisions Act seems to be one of the states to have closely 
adopted the proposed model legislation. See H.R.J. Res. 1056. 
73 Statute of the International Court of Justice art. 38, para.       1.  
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A treaty, also called convention or accord, is defined as “an 
international agreement concluded between two or more states in 
written form and governed by international law.”74  By their nature, 
treaties hold a great deal of weight as formal written contracts, and 
therefore seem to command compliance.75 

 
In the United States, international treaties between the United 

States and the global community fall under the power of the federal 
government, not the individual states.76  As the United States acts as 
one nation for the purposes of foreign interactions, it is accordingly 
better that it present one unified international presence.  There are 
numerous sources for this division of power—primarily legal 
documents—such as the U.S. Constitution and case law handed down 
from the U.S. Supreme Court.77  

 
 U.S. Constitution 4.

 
Article I, Section 10 lists some of the powers that are denied to 

the states and reserved for the federal government.78  Clause One 
declares, “No State shall enter into any treaty, alliance, or 
confederation.”79  Clause Two forbids states from laying “any Imposts 
or Duties on Imports or Exports, except what may be absolutely 
necessary for executing its inspection Laws” or if Congress consents.80  
Finally, Clause Three prohibits states from engaging in any action 
related to war, “unless actually invaded,” the state is “in such imminent 
danger as will not admit of delay,” or Congress consents.81  These 
provisions clearly indicate that individual states may not take unilateral 
action on an international level without the consent of the federal 
government or the existence of some extraordinary countervailing 
concern.82  

 
If the Constitution forbids states from becoming actively 

involved in international matters, it should follow that the intent behind 

                                                      
74 BLACK’S LAW DICTIONARY 1292 (9th ed. abr. 2010). 
75 See id. 
76 See U.S. CONST. art. I, § 10. 
77 See infra Part II.B.1–2 
78 U.S. CONST. art. I, § 10. 
79 U.S. CONST. art. I, § 10, cl. 1. 
80 U.S. CONST. art. I, § 10, cl. 2. 
81 U.S. CONST. art. I, § 10, cl. 3. 
82 See U.S. CONST. art. I, § 10. 
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Article I, Section 10 also forbids states from individually dropping out 
of international matters in which the United States has involved in as a 
whole.83  A federal system, such as the one in the U.S., generally 
reserves much power to the local levels of government, however it does 
not grant them the power to override decisions made by the federal 
government.84  Article VI, Section 1, Clause Two synthesizes this 
important concept.85  The so-called “Supremacy Clause” states:  

 
This Constitution, and the Laws of the United States which 

shall be made in Pursuance thereof; and all Treaties made, or which 
shall be made, under the Authority of the United States, shall be the 
supreme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding.86 

 
Thus, the logic follows that states may not affirmatively act as 

individuals on the international plane, they may not disregard decisions 
made by the federal government, and therefore, they may not 
unilaterally decide to disregard an international treaty to which the 
United States is a party.87  In fact, such an intention has been recognized 
in the congressional records concerning U.S. support of various 
international treaties.88  Regarding human rights treaties in particular, 
ratification normally occurs with the “understanding that state and local 
governments implement treaty obligations pertaining to matters within 

                                                      
83 See id. 
84 See U.S. CONST. amend. X (stating, “The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.”) This provision is 
relevant here because it confirms that the powers enumerated in Article 
I, Section 10 are those “prohibited by it [the Constitution] to the 
States.” U.S. CONST. amend. X; U.S. CONST. art. I, § 10. Therefore, 
the 10th Amendment confirms that all international matters are to be 
under the regulation and initiation of the federal government, not the 
individual states. U.S. CONST. amend. X. 
85 See U.S. CONST. art. VI, § 1, cl. 2. 
86 Id.  
87 See U.S. CONST. art. I, § 10; see U.S. CONST. art. VI, § 1, cl. 2.   
88 See Risa E. Kaufman, “By Some Other Means”: Considering the 
Executive’s Role in Fostering Subnational Human Rights Compliance, 
33 CARDOZO L. REV. 1971, 1974 (2012). 
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their jurisdiction,” despite the power limitations the Constitution 
commands.89  

 
 Non-self-executing Treaties and Medellin 5.

 
In Supreme Court decisions discussing the United States’ 

obligation under international law, the central issue often concerns the 
difference of function between self-executing treaties and non-self-
executing treaties.90  The United States tends to consider international 
treaties to be non-self-executing, meaning that there must be some 
enacting legislation proffered by Congress before the treaty can be 
binding on the states as domestic law under the Supremacy Clause of 
the Constitution.91  However, it is acknowledged that a treaty to which 
the United States is a party nevertheless “creates an international law 
obligation on the part of the United States, [although] it does not of its 
own force constitute binding federal law.”92  

 
The recent and much discussed Medellin case elaborates on 

not only on the difference between self-executing and non-self-
executing treaties, but also on the role of the federal and state 
governments regarding the international obligations formed by 
treaties.93  When there is no enacting congressional legislation for a 
treaty, it is not part of United States law and cannot be enforced as 

                                                      
89 Id.; see also Medellin, 552 U.S. at 505 (stating that a treaty ordinarily 
“depends for the enforcement of its provisions on the interest and the 
honor of the government which are parties to it.”).  
90 See, e.g. Medellin, 552 U.S. at 491. 
91 Kaufman, supra note 88, at 1974.  To determine whether a treaty is 
self-executing or non-self-executing, interpretation must begin with the 
text of the treaty itself.  Medellin, 552 U.S. at 506.  The language of the 
treaty, and additionally evidence of signatory intent based on the 
negotiations and previous drafts, will indicate whether the signatories 
clearly intended the treaty to automatically become domestic law, or 
whether some other step was to be made prior to domestic execution.  
Id. at 505, 507. 
92 Medellin, 552 U.S. at 522–23.  In other words, even when Congress 
has not created legislation specifically making a treaty binding as the 
supreme law of the land under Article VI, Section 1, Clause 2, the 
United States is still obligated to honor its commitment under 
international law, notwithstanding how domestically enforceable the 
treaty currently stands.  Id. 
93 See generally Medellin, 552 U.S. at 491.  
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such, despite the commitment the United States has made under 
international law.94  The Medellin court, citing to Alexander Hamilton’s 
Federalist No. 33, distinguishes between actual federal laws and 
treaties, “comparing laws that individuals are ‘bound to observe’ as ‘the 
supreme law of the land’ with ‘a mere treaty, dependent on the good 
faith of the parties.’”95  If there has been no implementing legislation, a 
treaty may be assumed to be merely a “good faith” obligation, rather 
than a binding commitment enforceable in all United States courts.96  

 
The Medellin case dealt with the aftermath of the ICJ case, 

Case Concerning Avena and Other Mexican Nationals (Mex. V. U.S.), 
2004 I.C.J. 12, which found the United States in violation of its duties 
under the Vienna Convention on Consular Relations.97  The United 
States had failed to properly advise fifty-one Mexican nationals, 
including the plaintiff, Medellin, of their rights under the Vienna 
Convention, and because of this, the ICJ determined that those fifty-one 
nationals should have their convictions and sentences under Texas law 
reviewed.98  Despite the ICJ decision in Avena, and a memorandum 
written by then President George W. Bush advising the Texas courts to 
adhere to the decision, Texas refused to reconsider those fifty-one 
criminal cases.99  The issues therefore presented to the U.S. Supreme 
Court in Medellin were whether the Avena decision could be “directly 
enforceable as domestic law in a state court in the United States” as a 
judicial decision handed down from an international tribunal, and 
whether the President’s memorandum made it enforceable, whether or 
not the decision alone was sufficient to make it so.100  

                                                      
94 Medellin, 552 U.S. at 505. 
95 Id. 
96 Id. However, the principle of good faith adherence to treaties is seen 
as much more than a “mere” obligation; rather, it is an important 
principle for the international legal community, as indicated by the 
inclusion of the concept “pacta sunt servanda” in the Vienna 
Convention on the Laws of Treaties.  Vienna Convention on the Law of 
Treaties art. 26, May 23, 1969, 1155 U.N.T.S. 331 (stating, “every 
treaty in force is binding upon the parties to it and must be performed 
by them in good faith”).  The phrase literally means, “agreements must 
be kept.” BLACK’S LAW DICTIONARY 957 (9th ed. abr. 2010). 
97 Medellin, 552 U.S. at 491. 
98 Id.  
99 Id. at 498. 
100 Id. 
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The Supreme Court determined that the Vienna Convention 
was a non-self-executing treaty, and therefore that its provision that 
parties must respect ICJ decisions is not binding on state courts.101  The 
Court specifically looked at the language “undertakes to comply,” 
taken from Article 94(1) of the United Nations Charter.102  The finding 
by the Court matched the argument offered by the United States, that 
“the phrase ‘undertakes to comply’ is not ‘an acknowledgement that an 
ICJ decision will have immediate legal effect in the courts of U.N. 
members,’ but rather ‘a commitment on the part of U.N. Members to 
take future action through their political branches to comply with an 
ICJ decision.’”103  The Medellin court determined that the Texas state 
courts were not themselves obligated to follow the Vienna Convention 
or the U.N. Charter, as the relevant provisions were not to be 
considered as federal law; in order for this international treaty to be 
binding to the states, the federal government had to take enforcing 
action.104   

 
When the Medellin rationale is applied to the state actions 

comprising the American Laws for American Courts movement, it 
seems as though Medellin provides an excuse from the seemingly 
airtight obligations commanded in the U.S. Constitution.105  The fact 
remains, however, that no matter how domestically enforceable a treaty 
may be, the treaty, or, as in Medellin, the affected judgment of an 
international tribunal, still creates an international obligation on the part 
of the United States.106  Therefore, Medellin cannot be counted on by 
proponents of banning international law to allow them to escape the 
requirements of the Constitution.107  When a state disregards 
international law, it is effectively violating international law on behalf 

                                                      
101 Id. at 508–09. 
102 Id. at 508.  Article 94(1) of the UN Charter states that “[e]ach 
Member of the United Nations undertakes to comply with the decision 
of the [ICJ] in any case to which it is a party.”  U.N. Charter art. 94, 
para. 1. 
103 Medellin, 552 U.S. at 508 (emphasis in original). 
104 Id. at 509–10. 
105 Compare U.S. CONST. art. VI, § 1, cl. 2 (the Supremacy Clause’s 
command that “all Treaties made . . . shall be the supreme Law of the 
Land”), with Medellin 552 U.S. at 498 (the Supreme Court’s 
proposition that non-self-executing treaties are not directly enforceable 
against the states). 
106 Medellin, 552 U.S. at 522–23. 
107 See id.  
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of the United States as a whole.108  Even if the American Laws for 
American Courts legislation specifically stated that only non-self-
executing treaties were to be banned, ignoring such treaties would 
nevertheless be a violation of the United States’ responsibility to adhere 
in good faith to international law.109 

 
 Effective Promotion of Rights C.

 
A pressing question to ask next, regardless of legality, is 

whether these laws are in the end a good idea.  When comparing the 
stated purposes of the American Laws for American Courts movement 
with the general goals of international law, it becomes apparent that 
both ultimately attempt to promote the same thing: rights.110  
Additionally, it is often impractical to eliminate what could be an 
important and relevant piece of law from a judge’s available sources.111 

 
The primary goal of the American Laws for American Courts 

movement is that “no U.S. citizen or resident should be denied the 
liberties, rights, and privileges guaranteed in our constitutional 
republic.”112  States fear that non-American laws and judicial decisions 
handed down from any kind of subjectively-defined foreign system 
might not uphold American constitutional rights in the way they ought 
to be upheld; as a consequence, all religious, foreign, and international 
law should be removed from consideration in a state court by a state 
judge.113 Only state and federal law, therefore, is assumed to be capable 
of protecting the rights of Americans.114 

 
Although this vision might have some, albeit dubious, merit 

regarding those religious laws and foreign laws coming from countries 
with very different cultural norms, it seems counterintuitive to ban 
international law, considering that much of international law has been 
developed with the primary intention of protecting and promoting 
human rights.115  The Preamble to the Charter of the United Nations 
proclaims “[w]e the peoples of the United Nations determined . . . to 

                                                      
108 See id.  
109 See supra note 96 and accompanying text.  
110 See infra Part II.A; see also U.N. Charter pmbl. 
111 See supra Part II.C. 
112 American Laws for American Courts, supra note 43. 
113 See infra Part II.A. 
114 See infra Part II.A. 
115 See, e.g. U.N. Charter pmbl.  
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reaffirm faith in fundamental human rights, in the dignity and worth of 
the human person, in the equal rights of men and women and of nations 
large and small . . . .”116  This sounds like the Preamble to the United 
States’ own central document, which, as almost any American could 
recite, states, “We the people of the United States . . . secure the 
Blessings of Liberty to ourselves and our Posterity . . . .”117  It is 
apparent that both documents, and therefore the entities they govern, 
hold the well-being of their constituents as paramount importance.118  It 
could even be argued that the United Nations is more concerned with 
the protection of the fundamental rights of the individual than the 
United States, based only on the plain text of the provisions quoted 
above.119  

 
 Although the lofty goals of the drafters and signatories 

usually appear in the preamble of a document, there are other document 
sections that indicate the strong emphasis on rights present in 
international law.  Article I of the UN Charter provides a more detailed 
explanation of the purposes and principles of the United Nations.120  
The United Nations intends “to develop friendly relations among 
nations based on respect for the principle of equal rights” and to also 
“achieve international co-operation . . . in promoting and encouraging 
respect for human rights and for fundamental freedoms for all without 
distinction as to race, sex, language, or religion.”121  

 
Numerous international agreements have as their sole aim the 

promotion and protection of rights for all people, such as the Universal 
Declaration of Rights,122 the International Covenant on Civil and 
Political Rights,123 and the International Covenant on Economic, Social, 

                                                      
116 Id. 
117 U.S. CONST. pmbl. 
118 See U.N. Charter pmbl.; U.S. CONST. pmbl. 
119 Compare U.N. Charter pmbl. (which openly uses the term “rights” 
twice), with U.S. CONST. pmbl. (where the support of rights is merely 
inferable).   
120 See U.N. Charter art. 1, para. 1-4.  
121 Id. para. 2-3. 
122 Universal Declaration of Human Rights pmbl., G.A. Res. 217 (III) 
A, U.N. Doc. A/RES/217(III) (Dec. 10, 1948). 
123 International Covenant on Civil and Political Rights pmbl., G.A. 
Res. 2200 (XXI), U.N. Doc A/RES/2200(XXI) (Dec. 16, 1966). 
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and Cultural Rights.124  All three of these documents contain the same 
significant language in their Preambles: “recognition of the inherent 
dignity and of the equal and inalienable rights of all members of the 
human family is the foundation of freedom, justice and peace in the 
world.”125  

 
A final comment is one that is perhaps the most significant to 

the argument that the United States needs international law to 
effectively promote human rights.  Historically, U.S. courts have had a 
friendly disposition towards international law.126 In fact, it was intended 
that the courts would, in the words of a former U.S. legal advisor to the 
State Department, “not merely accept, but would actively pursue, an 
understanding and incorporation of international law standards out of a 
decent respect for the opinions of mankind.”127  The American legal 
tradition, therefore, originated from British common law and 
subsequently developed with a strong connection to the legal tradition 
of a more global community.128  Even traditionally “American” 
concepts such as “liberty, equal protection, due process of law, and 
privacy have never been exclusive U.S. property, but have long carried 
global meaning.”129 It then follows that the promotion and protection of 
rights is an endeavor best carried out on a global scale, based not just 
on the relevant international efforts towards that end, but on the United 
States’ own legal upbringing.  

 
 A More Effective Means of Protecting Rights D.

 
If states want to protect the rights of their citizens, there are 

other methods they can employ that will further this goal without the 
methods themselves causing an additional problem.  There are some 
limited remedies available under international law for addressing such a 
violation.  More apt, however, is the idea that states should rely on their 

                                                      
124 International Covenant on Economic, Social and Cultural Rights 
pmbl., G.A. Res 2200 (XXI), U.N. Doc A/RES/2200(XXI) (Dec. 16, 
1966). 
125 G.A. Res. 217, supra note 122, at pmbl.; G.A. Res. 2200, supra note 
123, at pmbl.; G.A. Res 2200, supra note 124, at pmbl. 
126 See Harold Hungju Koh, International Law as Part of Our Law, 98 
AM. J. INT’L. L. 43, 44–46 (2004).  
127 Id. at 44.  
128 Id. at 44–46; see also BLACK’S LAW DICTIONARY, 252–53 (9th ed. 
abr. 2010).   
129 Koh, supra note 122 at 47 (internal quotation marks omitted).  
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existing comity provisions when faced with a conflict between state 
law and one of the types of law banned by the state actions being 
discussed.  

 
1. Article 94(2) 

 
The Medellin court mentioned that if one country feels that 

another country has violated its treaty obligations, the injured party 
may seek a remedy under international law.130  Article 94(2) of the UN 
Charter provides:  

 
If any party to a case [to the ICJ] fails to perform the 

obligations incumbent upon it under a judgment rendered by the Court, 
the other party may have recourse to the Security Council, which may, 
if it deems necessary, make recommendations or decide upon measures 
to be taken to give effect to the judgment.131 

 
The U.S. Supreme Court has taken this article to mean that 

decisions handed down by international tribunals, such as the ICJ, are 
not enforceable as local law and are therefore categorized under the 
non-self-executing treaty doctrine.132  The Court states that this 
provision “confirms that the U.N. Charter does not contemplate the 
automatic enforceability of ICJ decisions in domestic courts.  Article 
94(2) . . . provides the sole remedy for noncompliance.”133  Article 
94(2) seemingly permits local courts to have a reprieve from the 
burdens of international judicial decisions, as the Court continues, “the 
U.N. Charter’s provision of an express diplomatic—that is, 
nonjudicial—remedy is itself evidence that ICJ judgments were not 
meant to be enforceable in domestic courts.”134  Although a plea to the 
UN Security Council could be a potential solution for the party that has 
been wronged by one country in violation of its international 
obligation, it is certainly not the most practical or effective means of 
protecting rights in United States state courts.  Additionally, Article 
94(2) only provides recourse for violations of ICJ judgments, not for 
violations or general disregard of international law in treaty form.135  

 

                                                      
130 Medellin,552 U.S. at 509.  
131 U.N. Charter art. 94, para. 2.  
132 See Medellin, 552 U.S. at 509. 
133 Id. 
134 Id.  
135 See U.N. Charter art. 94, para. 2; see Medellin, 552 U.S. at 509.  
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2. Comity  
 
A better method of protecting rights that does not involve an 

outright ban of any and all non-American law is for courts to perform a 
case-by-case evaluation when a conflict comes up.  Comity may also be 
used to appease states’ concerns about international law. 

 
Comity is defined as “[a] practice among political entities (as 

nations, states, or courts of different jurisdictions), involving esp. 
mutual recognition or legislative, executive, and judicial acts.”136  
Generally, this means that courts, such as the state courts discussed in 
this Comment, should hold it in good practice to look at foreign 
judgments and rather than deciding the case or issue anew, determine 
whether the standing foreign decision would violate state law or public 
policy.137  If the foreign judgment is not in violation of any important 
state interest, the foreign judgment should be upheld by the state 
court.138  The practice of comity would appear to already provide for the 
purposes of these recently proposed enactments, making them seem 
unnecessary as superfluous legislation.139 

 
Throughout history, American courts have used comity to 

enforce foreign laws in situations ranging from private matters to larger 
scale business dealings between nations.140  In 1839, the Supreme Court 
discussed the merits of comity between different countries, particularly 
where the rights of an individual are at stake.141  The Court wrote, “it is 
needless to enumerate here the instances in which, by the general 
practice of civilized countries, the laws of the one, will, by the comity 
of nations, be recognized and executed in another, where the rights of 
individuals are concerned.”142  Before any proponent of the American 
Laws for American Courts movement can object to this, it should be 
noted that the Supreme Court continued,  

 
Courts of justice have always expounded and 
executed [foreign laws] according to the laws of the 

                                                      
136 BLACK’S LAW DICTIONARY 244 (9th ed. abr. 2010). 
137 Joel R. Paul, The Transformation of International Comity, 71 LAW & 
CONTEMP. PROBS. 19, 23 (2008). 
138 See id.  
139 See supra Part II.A.  
140 See generally Paul, supra note 137. 
141 Bank of Augusta v. Earle, 38 U.S. 519, 589 (1839). 
142 Id.  
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place in which they were made; provided that law 
was not repugnant to the laws or policy of their own 
country.  The comity thus extended to other nations is 
no impeachment of sovereignty.  It is the voluntary 
act of the nation by which it is offered; and is 
inadmissible when contrary to its policy, or 
prejudicial to its interests.  But it contributes so 
largely to promote justice between individuals, and to 
produce a friendly intercourse between the 
sovereignties to which they belong; that Courts of 
justice have continually acted upon it, as a part of the 
voluntary law of nations.143 
 
Clearly, comity has a longstanding tradition in U.S. courts, 

even state courts, and has provided a working method for allowing non-
American laws to come in when useful, but keeping them out of 
American courts when their implementation would be an affront to 
American values.144  

 
A form of comity could be used when the conflicting law is 

international law. Neither the states nor the American Laws for 
American Courts movement give specific examples of when an 
international law may be at issue in a state court,145 but if such situation 
did arise, state judges could apply the public policy test to determine if 
the international law should be used.  By using this already available 
provision, no state would have the need to create legislation like the 
Oklahoma Save Our State Amendment or the Arizona Foreign 
Decisions Act. 

 
A related doctrine relevant to this discussion is the “Charming 

Betsy” rule used for the interpretation of federal statutes.146  Moving 
higher up the judicial hierarchy, it has been established that because 
international treaties are the law of the land, federal laws cannot be in 
violation of treaties without violating the United States’ obligations 

                                                      
143 Id. (emphasis added). 
144 See id.; see also Paul, supra note 137, at 38. 
145 See H.R.J. Res. 1056, 52nd Leg., 2d Sess. (Okla. 2010) (Save Our 
State Amendment); see H.B. 2582, 50th Leg., 1st Reg. Sess. (Ariz. 
2011) (“Arizona Foreign Decisions Act”); see American Laws for 
American Courts, supra note 43. 
146 Murray v. Schooner Charming Betsy, 6 U.S. 64 (1804). 
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under international law.147  To that end, the Supreme Court has noted, 
“it has been observed that an act of Congress ought never to be 
construed to violate the law of nations if any other construction 
remains.”148  No law in the United States should be interpreted to 
violate international law.149  Following that analysis, it becomes obvious 
that if Congress must interpret itself to be in compliance with 
international law, states must be obligated to do the same.  

 
 CONCLUSION IV.

 
The American Laws for American Courts movement is a 

nationwide trend that has arguably positive goals, but is going about 
accomplishing them in a way that is sure to violate more rights than it 
protects.150  Banning international law outright from state courts is not 
an effective means of promoting the rights of individuals.151  
Furthermore, state governments do not have the power to enact 
legislation like the Oklahoma Save Our State Amendment or the 
Arizona Foreign Decisions Act under the U.S. Constitution.152  As both 
legal scholars and the United States Supreme Court itself have 
indicated, “like it or not, both foreign and international law are already 
part of our law.”153  It is clearly inescapable that international law is 
United States law, and state legislatures should not be permitted to 
declare otherwise. 

                                                      
147 See supra Part II.B; see also U.S. CONST. art. IV, § 1, cl. 2.  
148 Murray, 6 U.S. at 118. 
149 See id. 
150 See supra Part II.C. 
151 See supra Parts II.C–D. 
152 See supra Part II.B.  
153 Koh, supra note 126 at 57; see also The Paquete Habana, 175 U.S. 
677, 700 (1900). 
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and supporter of the basic principles of the International Labor 
Organization, which are to promote social justice and human rights 
through globally humane working conditions. Yet, on a deeper level, 
there exists a strained and contradictory relationship between the U.S. 
and the ILO..  Despite being the largest ILO member state and a 
principal policymaker, the U. S. continues to refrain from ratifying key 
international labor law treaties.  This inaction enables U.S. state and 
federal bodies to enact and uphold legislation that directly violate 
existing international labor law obligations.  U.S. laws like the 2011 
Wisconsin Act 10 function to eliminate collective bargaining rights for 
U.S. workers in violation of international labor law principles.  If 
allowed to continue, this could have a devastating impact on the U.S. 
economy and its global reputation. 
 
This article discusses how the 2011 Wisconsin Act 10 directly violates 
established international labor law as set forth by the International 
Labor Organization, explores the economic and social ramifications of 
violating these basic principles, and proposes to resolve the conflict 
through the ratification and domestic implementation of ILO 
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I. INTRODUCTION 
 
In February 2011, Wisconsin Governor Scott Walker 

introduced the Scott Walker Budget Repair Bill (the Bill) to a 
committee of the Wisconsin State General Assembly.1  The provisions 
of the Bill limited the scope of collective bargaining of public 
employees.2  Public workers’ salaries could only be increased in 
proportion to inflation rates, and collectively bargaining for benefits of 
public employees would be made illegal.3  The Bill put restrictions on 
the scope of labor union elections, contracts, and dues.4  Further, many 
of the existing benefits in public workers’ employment contracts would 
be slashed, including amounts paid to employees’ health insurance and 
pension funds.5  These cuts amounted to an 8% average decrease in pay 
to state workers.6 

 
The introduction of the Bill spurred public outcry throughout 

the state, the nation, and the world.7  A massive crowd, including many 
unionized Wisconsin teachers, gathered at the state house to protest.8  
Union supporters protested for weeks, with crowds opposed to the Bill 
swelling to over 70,000 at times.9   

                                                      
1 Assemb.B.11, 2011 Leg., Jan. 2011 Spec. Sess. (Wis. 2011), 
http://docs.legis.wisconsin.gov/2011/related/proposals/jr1_ab11.pdf. 
2 Id. at 1. 
3 Id. 
4 Id. 
5 Id. at 3. 
6 Wis. Assembly Cuts Public Worker Bargaining Rights, NPR (Mar. 10, 
2011), http://www.npr.org/2011/03/11/134419331/. 
7 Tara Bannow, Sheila Kumar, Beth Fouhy, Michael Virtanen, & Julie 
Carr Smyth, Protesters Across US Decry Wisconsin Anti-Union Efforts, 
FOX NEWS (Feb. 27, 2011), 
http://www.foxnews.com/politics/2011/02/27/protesters-decry-wis-
anti-union-efforts/; See Tula Connell, The World Watches and Supports 
Wisconsin Workers, BLOG.AFLCIO.ORG, 
http://blog.aflcio.org/2011/02/21/the-world-watches-and-supports-wi-
workers/ (Feb. 21, 2011 5:14pm). 
8 Patrick Condon & Todd Richmond, Wisconsin Protests Draw More 
Than 70,000 In Largest Rally Yet, HUFFINGTON POST (Feb. 27, 2011), 
available at http://www.huffingtonpost.com/2011/02/27/wisconsin-
protests-unions-largest-rally_n_828754.html. 
9 Id. 
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In order to avoid the quorum necessary to vote on the Bill, 
fourteen Democratic state senators fled Wisconsin and went into hiding 
in Illinois for three weeks.10  Republican state lawmakers then took 
advantage of a procedural loophole to reduce voting quorum 
requirements.11  The Bill was put to a vote on March 10, before 
Democrats could return to the state house.12  While these elected 
representatives pounded on the locked doors of the state house and 
attempted to gain entry through windows, Republican state senators 
passed the Bill in just a few minutes time “without any debate and 
without a single Democrat in the room.”13  Governor Walker signed the 
Bill into law the next day.14 

 
The legality of the Bill, now known as the 2011 Wisconsin 

Act 10 (the Act), was immediately questioned.15  A state district court 
voided the Act based on illegal procedures used to rush the bill through 
the state legislation, but the Wisconsin Supreme Court later reversed 
this ruling via a sixty-eight page 4−3 decision rife with concurrences 
and dissents.16  The day after the Wisconsin Supreme Court’s decision 

                                                      
10 Wis. Assembly Cuts Public Worker Bargaining Rights, supra note 6. 
11 Id.  Wisconsin Senate Rule 15 requires a majority of senators to be 
present to establish a voting quorum for most matters.  Budget matters, 
however, require a two-thirds quorum.  The Scott Walker Budget 
Repair Bill included budgetary matters, thus required the higher 
quorum threshold.  Wis. Assembly Cuts Public Worker Bargaining 
Rights, supra note 6.  In order to reduce these quorum requirements, 
Republican lawmakers stripped the bill of its budget provisions and 
created a second bill that included only budgetary matters.  Id.The 
union bill then only required a simple majority, which was fulfilled 
without participation from democratic legislators. Id. 
12 Wis. Assembly Cuts Public Worker Bargaining Rights, supra note 6. 
13 Id. 
14 Wis. Governor Officially Cuts Collective Bargaining, MSNBC (Mar. 
11, 2011), http://www.msnbc.msn.com/id/41996994. 
15 Jeff Mayers, Judge Voids Controversial Wisconsin Law, REUTERS 
(May 26, 2011), http://www.reuters.com/article/2011/05/26/us-unions-
wisconsin-idUSTRE74P4PR20110526. 
16 Jeff Mayers, Wisconsin Supreme Court Upholds Anti-Union Law, 
REUTERS (Jun. 14, 2011), 
http://www.reuters.com/article/2011/06/14/us-wisconsin-unions-
idUSTRE75D6O520110614; State v. Fitzgerald, 798 N.W.2d 436 
(Wis. 2011).  The Wisconsin Supreme Court held that keeping the 
doors of the Senate chamber locked did not violate the Wisconsin Open 
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was announced, a coalition of state and federal unions filed a federal 
lawsuit claiming that the Act violated the U.S. Constitution.17  
Specifically, the suit claims that public workers’ First Amendment 
rights were violated by restrictions on the right to freely assemble and 
collectively bargain.18  A similar suit was filed by the AFL-CIO in 
July.19  These cases are still pending in federal district court.20 

 
The ramifications of 2011 Wisconsin Act 10 extend beyond 

state and federal legal limitations.  The Act is also a violation of the 
United States' international legal obligations.21  This comment explores 
how 2011 Wisconsin Act 10 violates the United States’ legal 
commitments to the International Labour Organization.  Part II 
establishes the United States’ legal obligations to this specialized UN 
agency charged with monitoring international labor standards.  Part III 
considers the ramifications of violating international labor law, 
including detrimental effects on the U.S. economy and reputation.  Part 
IV posits a solution for these violations – that the U.S. government 
should ratify and domestically implement two international treaties that 
ensure protections for unionization and collective bargaining rights. 

 

                                                                                                          
Meetings Law, which states that “[t]he doors of each house shall be 
kept open except when the public welfare shall require secrecy,” 
because the chamber press parlor remained open, giving the public the 
opportunity to observe the proceedings.  WIS. STAT. ANN. § 19.81 
(West). 
17 Wisconsin Educ. Ass'n Council v. Walker, 824 F. Supp. 2d 856 (W.D. 
Wis. 2012).  
18 Scott Bauer, New Lawsuit Filed Against Wisconsin Union Law, 
BUSINESSWEEK (June 15, 2011) 
http://www.businessweek.com/ap/financialnews/D9NSHK6G0.htm. 
19 Complaint, Laborers Local 236, AFL-CIO et. al. v. Walker, No. 
3:11-CV-00462 (W.D. Wis. July 6, 2011). 
20 Todd Richmond, Wisconsin Supreme Court Asked By Prosecutor To 
Reopen Collective Bargaining Lawsuit, HUFFINGTON POST (Dec. 30, 
2011) http://www.huffingtonpost.com/2011/12/30/scott-walker-
wisconsin-collective-bargaining_n_1177111.html. 
21 International commission for Labor Rights, Collective Bargaining 
Rights Are Fundamental Human Rights - Denying Them is Illegal, 
LABOR COMMISSION, http://www.laborcommission.org/ICLR-
statement-right-of-public-employees-to-bargain-collectively.pdf (last 
visited March 2, 2011). 
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II. AMERICA’S LEGAL OBLIGATIONS TO THE 
INTERNATIONAL LABOR ORGANIZATION 
 
The International Labour Organization (ILO) was established 

through the 1919 Treaty of Versailles.22  The founders of the ILO 
desired to establish globally humane working conditions, thereby 
promoting social justice and human rights, culling political unrest to 
achieve world peace, and equalizing production costs between 
economic competitors23 to avoid a “race to the bottom” scenario in the 
world labor field.24  In 1946, following the creation of the United 
Nations (UN), the ILO became the UN organ responsible for 
overseeing international labor standards.25  As of January 1, 2012, 183 
of the 193 UN member countries are also members of the ILO.26  The 
objective of the ILO continues to be to promote opportunities to obtain 
decent and productive work, in conditions of freedom, equity, security, 
and human dignity.27 

 
The United States was involved in the founding of the ILO in 

1919, and formally joined the organization in 1934.28  In 1977, during 

                                                      
22 See ILO Origin and History, INTERNATIONAL LABOUR 
ORGANIZATION, http://www.ilo.org/public/english/about/history.htm 
(last visited Jan. 1, 2012). 
23 Id. 
24 See Ajit Singh & Ann Zammit, Labour Standards and the ‘Race to 
the Bottom’: Rethinking Globalization and Workers’ Rights From 
Developmental And Solidaristic Perspectives, 20 (OXFORD REV. ECON. 
POL’Y 85, 87 & 89, Working Paper No. 279, 2004).  The race to the 
bottom theory posits that in a global economy, without across-the-
board regulation there will be a competitive erosion of labour standards 
everywhere. Id. 
25 Origins and History, INTERNATIONAL LABOUR ORGANIZATION, 
http://www.ilo.org/public/english/about/history.htm (last visited Jan. 1, 
2012). 
26 Alphabetical List of ILO Member Countries, INTERNATIONAL 
LABOUR ORGANIZATION, 
http://www.ilo.org/public/english/standards/relm/country.htm (last 
visited Jan. 1, 2012). 
27 See Mission and Objectives, INTERNATIONAL LABOUR 
ORGANIZATION, http://www.ilo.org/global/about-the-ilo/mission-and-
objectives/lang--en/index.htm (last visited Mar. 14, 2013). 
28 See The ILO and the United States: Brief History and Timeline, 
INTERNATIONAL LABOUR ORGANIZATION, 
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the height of the Cold War, the U.S. withdrew its membership because 
of conflicts with the ILO’s handling of the Soviet Union and 
recognition of Palestine as having observer status.29  The U.S. rejoined 
the ILO in 198030 and is now the largest ILO member state.31  It 
provides 22% of the ILO’s regular budget and is the largest donor of 
extra-budgetary projects.32  As a state of “chief industrial importance,” 
the U.S. holds a permanent seat on the Governing Body, the ILO’s 
executive committee and principal policymaker.33 

 
The ILO is structured based on a unique tripartite 

representative system.  Each member country is represented by three 
unique delegates: a government representative, a representative for 
businesses and employers, and a representative for workers and trade 
unions.34  This tripartite system ensures that the important, and 

                                                                                                          
http://www.ilo.org/washington/ilo-and-the-united-states/brief-history-
and-timeline/lang--en/index.htm (last visited Mar. 14, 2013).  The 
United States was not a member of the League of Nations, thus wary of 
joining the ILO (a League of Nations organ).  See id.  When the US 
joined the ILO in 1934, the ILO was the only organization associated 
with the League of Nations in which the US was involved.  Id. 
29 Stephen I. Schlossberg, United States’ Participation in the ILO: 
Redefining the Role, 11 COMP. LAB. L.J. 48, 70 (1989). 
30 Id. at 71. 
31 The US: A Leading Role in the ILO, INTERNATIONAL LABOUR 
ORGANIZATION, http://www.ilo.org/washington/ilo-and-the-united-
states/the-usa-leading-role-in-the-ilo/lang--en/index.htm (last visited 
Mar. 4, 2013). 
32 Id. 
33 Id.  Nine other states (Brazil, China, France, Germany, India, Italy, 
Japan, the Russian Federation and the United Kingdom) also hold this 
position. See also The ILO: Governing Body, INTERNATIONAL LABOUR 
ORGANIZATION, http://www.ilo.org/global/about-the-ilo/how-the-ilo-
works/governing-body/lang--en/index.htm (last visited Mar. 14, 2013). 
34 See How the ILO Works, INTERNATIONAL LABOUR ORGANIZATION, 
http://www.ilo.org/global/about-the-ilo/how-the-ilo-works/lang--
en/index.htm (last visited Mar. 14, 2013).  The US representative for 
the government is the Secretary of Labor.  The US representative for 
business interests is the US Council for International Business 
(USCIB).  The US representative for organized labor is the President of 
the AFL-CIO.  These three representatives collectively are called the 
Tripartite Advisory Panel on International Labor Standards (TAPILS).  
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sometimes opposing, views of government, labor, and industry are 
given an equal international voice.35 

 
The ILO relies heavily on cooperation and dialogue, rather 

than sanctions, to realize its goals.36  Much of the ILO’s enforcement 
measures utilize peer pressure and shaming through exposure of a 
country’s breaches of international labor standards.37  The organization 
monitors and reports on state compliance of treaties, policy 
recommendations, and advisory opinions.38  The ILO does not have the 
capacity to engage in blacklisting or to impose monetary sanctions 
when a country fails to comply with such standards.39  However, 
countries exposed for violating ILO standards may face economic and 
political backlash from other countries, international organizations, and 
consumers committed to upholding these labor principles.40 

 
The ILO’s chief procedure to enforce international labor 

standards is through conventions, which are legally binding 
international treaties.41  It is a fundamental principle of international 
law that, in order to uphold the sovereignty of nations, a country is only 
bound by those treaty obligations to which it consents.42  Therefore, the 

                                                                                                          
See The ILO and the United States: Brief History and Timeline, supra 
note 28. 
35 See How the ILO Works, supra note 34. 
36 Erika de Wet, Governance through Promotion and Persuasion: The 
1998 ILO Declaration on Fundamental Principles and Rights at Work, 
9 GERMAN L. J. 1429, 1429 (2008). 
37 Id. 
38 See Lawrence R. Helfer, Monitoring Compliance with Unratified 
Treaties: The ILO Experience, 71 LAW & CONTEMP. PROBS. 193, 194 
(2008).  The ILO monitors state compliance of both ratified and 
unratified treaties.  Id.  Thus, states are pressured to comport with 
norms and standards that they have not accepted as legally binding.  Id. 
39 De Wet, supra note 36, at 1430. 
40 See id. 
41 Conventions and Recommendations, INTERNATIONAL LABOR 
ORGANIZATION, http://www.ilo.org/global/standards/introduction-to-
international-labour-standards/conventions-and-recommendations/lang-
-en/index.htm (last visited Apr. 4, 2013). 
42 Vienna Convention on the Law of Treaties, pmbl. & art. 34, opened 
for signature May 23, 1969, 1155 U.N.T.S. 331, 8 I.L.M. 679. Once a 
member nation has ratified a treaty, it is obligated to bring its national 
policies in compliance with the Convention. See Id. at art. 34. 
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U.S. is only bound by those ILO conventions that it has consented to 
through ratification.43  Despite the U.S.’s leading role in the ILO, it has 
only ratified 14 of 188 ILO conventions, including only 2 of the 8 
conventions the ILO considers to be “core labor standards.”44 

 
 The Constitution of the ILO A.

 
The ILO’s constitutive document was co-authored by the 

United States in 1919,45 and supplemented in 1944 via the Philadelphia 
Declaration.46  These two documents together compose the Constitution 
of the ILO.47  All ILO member states, including the United States, are 
bound by the provisions of the constitution.48 

 
The 1919 ILO Constitution recognizes the principle of 

freedom of association.49  Further, the Philadelphia Declaration states 
that the principle of freedom of association is fundamental and essential 
to sustained progress.50  Although these two binding documents 

                                                      
43 See Convention (No. 87) concerning Freedom of Association and 
Protection of the Right to Organise, art. 15, ¶ 1, adopted July 9, 1948, 
68 U.N.T.S. 17; Convention (No. 98) Right to Organise and Collective 
Bargaining, art. 8, § 1, adopted July 1, 1949, 96 U.N.T.S. 257. 
44 The US: A Leading Role in the ILO, supra note 31. 
45 ILO and the United States: Brief History and Timeline, supra note 
28.  The US was part of a nine-country commission to draft the ILO 
Constitution.  Id. 
46 See International Labour Organization Constitution, May 10, 1944, 
art. 1, § 1 (amended 1946); ILO and the United States:  Brief History 
and Timeline, supra note 28. 
47 ILO and the United States: Brief History and Timeline, supra note 
28. 
48 Andrew Ziaja, Beyond Soft Law? An Assessment of International 
Labour Organization Freedom of Association Complaints as a Means 
to Protect Collective Bargaining Rights in the United States, 9 GLOBAL 
JURIST 1, 15 (2009). 
49 International Labour Organization Constitution, supra note 46, at 
pmbl. (“[A]n improvement of [labor] conditions is urgently required; 
as, for example, by the . . . recognition of the principle of freedom of 
association . . .”). 
50 Id. at Annex § I ¶ b (“The Conference reaffirms the fundamental 
principles on which the Organization is based and, in particular, that . . 
. freedom of expression and of association are essential to sustained 
progress . . .”). 
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recognize that workers have the right to unionize and collectively 
bargain, they do not create any affirmative obligation regarding 
freedom of association that states must uphold.51  Therefore, the U.S. 
has no enforceable legal obligation under the ILO Constitution to 
ensure the rights of workers to effectively unionize. 

 
 ILO Conventions on Freedom of Association and B.

Collective Bargaining 
 
ILO Convention No. 87, The Freedom of Association and 

Protection of the Right to Organize Convention, was adopted by the 
ILO in 1948 in San Francisco, California.52  The convention states that 
“[w]orkers and employers, without distinction whatsoever, shall have 
the right to establish and, subject only to the rules of the organisation 
concerned, to join organisations of their own choosing without previous 
authorisation [sic],”53 and that “[t]he public authorities shall refrain 
from any interference which would restrict this right or impede the 
lawful exercise thereof.”54  Member states that ratify Convention No. 
87 are required to “take all necessary and appropriate measures to 
ensure that workers and employers may exercise freely the right to 
organise.”55  The protections afforded to workers via Convention No. 
87 extend to those in the public arena, with the exception of police and 
military employees.56  Provisions prohibiting freedom of association for 
public servants have been held to be incompatible with Convention No. 
87.57 

 
One hundred fifty of the one hundred eighty-three ILO 

member-states have ratified Convention No. 87.58  In 1998, Indonesia 

                                                      
51 Ziaja, supra note 48, at 17. 
52 Convention (No. 87) concerning Freedom of Association and 
Protection of the Right to Organise, supra note 43, at pmbl. 
53 Id. at art. 2. 
54 Id. at art. 3 § 2. 
55 Id. at art. 11. 
56 Id. at art. 9. 
57 COMM. ON MONITORING INT’L LABOR STANDARDS, NAT’L 
RESEARCH COUNCIL, MONITORING INTERNATIONAL LABOR 
STANDARDS: TECHNIQUES AND SOURCES OF INFORMATION 110 n.4 
(2004). 
58 Ratifications of CO87 – Freedom of Association and Protection of 
the Right to Organise Covnention, 1948 (No. 87), INTERNATIONAL 
LABOUR ORGANIZATION, 
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ratified it after being urged to do so by the U.S. government.59  
President Harry Truman presented Convention No. 87 to the U.S. 
Senate for advice and consent in 1949.60  However, Congress has never 
even debated the convention—it is the Senate’s longest-pending 
treaty.61  Convention No. 87 remains unratified by the U.S.62 

 
Convention No. 98, the Right to Organize and Collective 

Bargaining Convention, was adopted by the ILO in 1949.63  The 
Convention requires that “[w]orkers shall enjoy protection against acts 
of anti-union discrimination”64 and that “[w]orkers’ and employers’ 
organisations shall enjoy adequate protection against any acts of 
interference.”65  States are required to establish provisions “to 
encourage and promote the full development and utilisation of 
machinery for voluntary negotiation between employers . . . and 
workers’ organisations. . .”66  The protections afforded to workers via 
Convention No. 98 extend to those in the public arena, with the 
exception of police and military employees.67  Though 160 of the 183 
ILO member states have ratified Convention No. 98, the U.S. has not 
done so.68 

 

                                                                                                          
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0:00N
o:P11300_INSTRUMENT_ID:312232 (last visited Jan 1, 2012). 
59 Steve Charnovitz, The ILO Convention on Freedom of Association 
and its Future in the United States, 102 AM. J. INT’L L. 90, 91 (2008). 
60 Id.  The treaty-making power provision of the U.S. Constitution 
grants the President the power to make internationally-binding treaties 
so long as the ratification is backed by the advice and consent of two-
thirds of the Senate.  U.S. CONST. art. II, § 2, cl. 2. 
61 Charnovitz, supra note 59, at 91. 
62 Ratifications of CO87 – Freedom of Association and Protection of 
the Right to Organise Covnention, supra note 58. 
63 Convention (No. 98) Right to Organise and Collective Bargaining, 
supra note 43, at pmbl. 
64 Id. at art. 1, § 1. 
65 Id. at art. 2, § 1. 
66 Id. at art. 4. 
67 Id. at art. 5. 
68 Ratifications: By Convention: Convention 98, INTERNATIONAL 
LABOUR ORGANIZATION, 
http://www.ilo.org/ilolex/english/newratframeE.htm (Last visited Jan 1, 
2012). 
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Although the U.S. is not bound to uphold the rights protected 
in Convention Nos. 87 and 98 because it has not ratified those 
treaties,69 the U.S. does have some legal obligations surrounding 
unratified conventions.70  Upon the adoption of a convention by the 
ILO, each country’s ILO delegate is required to present the convention 
to the country’s domestic political branches for consideration of 
ratification.71  If the country refuses to ratify the treaty, it must submit a 
report to the ILO explaining whether domestic laws are in compliance 
with the unratified treaty and identifying impediments for future 
ratification.72  The ILO Governing Body may request subsequent 
reports regarding the status of ratification of the convention by the 
state.73  In this regard, the ILO set up the Committee for Freedom of 
Association (CFA) in 1951 for the purpose of examining complaints 
about violations of freedom of association, whether or not the country 
concerned had ratified Convention Nos. 87 and 98.74  Therefore, the 
U.S. is required to answer to the ILO for its decisions to refrain from 
ratifying Convention Nos. 87 and 98 and for domestic actions that 
violate the fundamental principles contained within these 
conventions.75  These measures comport with the ILO’s reliance on 
public promotion and moral persuasion to induce states’ observance of 
labor principles.76 

 
 ILO Declaration on Fundamental Principles and C.

Rights at Work 
 
In 1998, the ILO adopted the Declaration on Fundamental 

Principles and Rights at Work (DFPRW).  This declaration was 

                                                      
69 Convention (No. 87) concerning Freedom of Association and 
Protection of the Right to Organise, supra note 43, at art. 15, § 1; 
Convention (No. 98) Right to Organise and Collective Bargaining, 
supra note 43, at art 8, §1. 
70 Helfer, supra note 38, at 197. 
71 International Labour Organization Constitution, supra note 46, at art. 
19, § 5, cl. b. 
72 Id. at art. 19, § 5, cl. e. 
73 Id. 
74 ILO Decent Work Agenda: Social Dialogue, INTERNATIONAL LABOR 
 ORGANIZATION, http://www.ilo.org/global/about-the-
ilo/decent-work-agenda/social-dialogue/lang--en/index.htm (last visited 
Jan. 8, 2012). 
75 Id. 
76 De Wet, supra note 36, at 1430. 
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intended to adapt ILO policy to the worldwide changes at the end of the 
Cold War, the technology revolution, and globalization.77  The DFPRW 
reaffirms the principles included in the ILO Constitution and 
Philadelphia Declaration, including the fundamental rights of assembly 
and collective bargaining.78  However, the DFPRW goes further than 
these documents to create enforceable international labor standards by 
declaring that  

 
all Members, even if they have not ratified the 
Conventions in question, have an obligation arising 
from the very fact of membership in the Organization 
to respect, to promote and to realize, in good faith 
and in accordance with the Constitution, the 
principles concerning the fundamental rights which 
are the subject of those Conventions.79   

 
The DFPRW identifies four core labor principles codified in 

eight conventions, including the principle of “freedom of association 
and the effective recognition of the right to collective bargaining,”80 
codified in Convention Nos. 87 and 98.  The DFPRW makes it clear 
that these rights are universal, and commits member countries to 
respect and promote these rights whether or not they have ratified the 
relevant conventions.81 

 
Of the eight core conventions, the U.S. has ratified only two—

Convention No. 105 on forced labor and Convention No. 182 on the 

                                                      
77 The Declaration: Background, INTERNATIONAL LABOR 
ORGANIZATION, 
http://www.ilo.org/declaration/thedeclaration/background/lang--
en/index.htm (last visited Jan. 8, 2012). 
78 ILO Declaration on Fundamental Principles and Rights at Work 
[DFPRW], art. 2, June 18, 1998, 37 I.L.M. 1237. 
79 Id. 
80 Id. The other core principles identified in the declaration are the 
elimination of all forms of forced or compulsory labor (codified in ILO 
Convention Nos. 29 and 105), the effective abolition of child labor 
(codified in ILO Convention Nos. 138 and 182), and the elimination of 
discrimination in respect of employment and occupation (codified in 
ILO Convention Nos. 100 and 111).  Id. 
81 The Declaration: Introduction, INTERNATIONAL LABOR 
ORGANIZATION, http://www.ilo.org/declaration/thedeclaration/lang--
en/index.htm (last visited Jan. 8, 2012). 
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worst forms of child labor.82  Only six other countries have a 
ratification rate equal to or lower than that of the U.S.83  Despite its low 
convention ratification rate, the U.S. championed the adoption of the 
Declaration on Fundamental Principles and Rights at Work.84  Upon its 
adoption, U.S. Labor Secretary Alexis Herman declared, “the ILO has 
underlined and clarified the importance of the fundamental rights of 
workers in an era of economic globalization . . . ILO members have 
accepted the need to be accountable.”85 

 
Because the U.S. has not ratified Convention Nos. 87 and 98, 

it is still not bound to the technical requirements the conventions 
establish.86  However, as a member of the ILO, the U.S. is required to 
promote and uphold the fundamental rights to unionize and collectively 
bargain recognized by the ILO Constitution and the Philadelphia 
Declaration, and reaffirmed in the Declaration on Fundamental 
Principles and Rights at Work.87  The U.S. has also granted the CFA 
jurisdiction to review complaints filed against it under Conventions 87 
and 98.88 

                                                      
82 U.S. Council for Int’l Bus. [USCIB], U.S. Ratification of ILO Core 
Labor Standards, available at 
http://www.uscib.org/docs/US_Ratification_of_ILO_Core_Convention
s.pdf.  The USCIB coordinates the US employer delegation to the ILO 
labor conference, and represents business on the U.S. President’s 
Committee and the U.S. Tripartite Advisory Panel on International 
Labor Standards (TAPILS). Id. 
83 Ratification of the Fundamental Human Rights Conventions by 
Country, INTERNATIONAL LABOR ORGANIZATION, 
http://www.ilo.org/ilolex/english/docs/declworld.htm (last visited Mar. 
9, 2012).  Myanmar and Brunei Darussalam have ratified two, the 
Solomon Islands has ratified one, and the Maldives, Marshall Islands, 
and Tuvalu have ratified none of the eight fundamental labor treaties.  
Id. 
84 Lance Compa, Workers’ Freedom of Association in the United 
States: The Gap Between Ideals and Practice, in WORKERS’ RIGHTS AS 
HUMAN RIGHTS 23, 28 (James A. Gross ed., 2003). 
85 Id. 
86 USCIB, supra note 82. 
87 DFPRW, supra note 78, at 2, § a. 
88 Compa, supra note 84, at 28. 
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The DFPRW included a “Follow-Up,” which was also adopted 
in 1998.89  While the provisions of the Declaration were enacted 
immediately, the procedures in the Follow-Up did not take effect until 
2000.90   The Follow-Up requires member states that have not ratified 
fundamental conventions to submit annual reports detailing the efforts 
they have made to achieve and promote the core principles and rights 
specified in the DFPRW.91  This reporting requirement is more 
strenuous than that of the ILO Constitution, which only requires that 
states submit reports on unratified conventions when requested by the 
ILO Governing Body.92  Since 2000, the U.S. government has 
submitted annual follow-up reports, demonstrating that it respects, 
promotes, and realizes the fundamental principles and rights at work 
embodied in the ILO’s Constitution.93 

 
 Measuring U.S. Compliance With ILO Core D.

Principles 
 
In 2000, the U.S. government submitted to the ILO its first 

annual follow-up report under the DFPRW.94  In that report, the U.S. 
acknowledged that “there are aspects of this [US labor law] system that 
fail to fully protect the rights to organize and bargain collectively of all 
employees in all circumstances,”95 and that “some provisions of U.S. 
law openly conflict with international norms and create formidable 
legal obstacles to the exercise of freedom of association.”96  The ILO’s 
review of the U.S. 2008 annual report noted that U.S. restrictions on the 
right to organize of certain categories, including public workers, “are 

                                                      
89 The Declaration: History, INTERNATIONAL LABOR ORGANIZATION, 
http://www.ilo.org/declaration/thedeclaration/history/lang--
en/index.htm (last visited Jan. 9, 2012). 
90 Id. 
91 DFPRW, supra note 78, at annex. 
92 International Labour Organization Constitution, supra note 46, at art. 
19, § 7(b)(ii). 
93 Complaint Against the Government of the United States presented by 
the United Electrical, Radio, and Machine Workers of America (UE), 
344 C.F.A. 2460, ¶ 959 (2007). 
94 International Labour Organization, Review of Annual Reports Under 
the Follow-up to the ILO Declaration on Fundamental Principles and 
Rights at Work (March, 2000). 
95 Id. at 153. 
96 Id. 
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not compatible with the realization of this principle and right.”97  One 
such incompatible U.S. law of concern to the ILO was a highly 
contentious ban on public-sector unionization in North Carolina. 

 
In 1959, North Carolina passed General Statute 95-98, which 

declared all employment contracts between government workers and 
labor unions to be illegal.98  North Carolina became the only state that 
statutorily outlawed all collective bargaining rights of public 
employees.99  Federal district courts have upheld the law as 
domestically constitutional because North Carolina public workers 
were still free to unionize, albeit ineffectively, and unionization is 
viewed as an act of assembly protected by the First Amendment, unlike 
collective bargaining.100  In 2005, after the ILO adopted the DFPRW, 
the United Electrical, Radio, and Machine Workers of America (UE) 
filed a complaint with the CFA claiming that the North Carolina statute 
breached U.S. international legal obligations to uphold collective 
bargaining rights.101   

 
The UE complaint alleged that the denial of the right to 

collectively bargain had led to poor working conditions, including 
widespread race and sex discrimination, for North Carolina public 

                                                      
97 International Labour Organization, Review of Annual Reports Under 
the Follow-up to the ILO Declaration on Fundamental Principles and 
Rights at Work (March, 2008). 
98 N.C. GEN. STAT. § 95-98 (1959). 
99 Michael G. Okun, Public Employee Bargaining in North Carolina: 
From Paternalism to Confusion, 59 N.C. L. REV. 214, 217 (1980-81).  
In 1977, the Virginia Supreme Court banned public sector collective 
bargaining.  Com. v. Cnty. Bd. of Arlington Cnty., 217 Va. 558, 581 
(1977).  The Virginia legislature codified this ban in 1993.  VA. CODE 
ANN. § 40.1-57.2 (1993). 
As of 2011, Virginia and North Carolina are the only two states to 
enact a complete ban on public sector collective bargaining rights. 
100 See Atkins v. City of Charlotte, 296 F. Supp. 1068 (W.D.N.C. 
1969); Winston-Salem/Forsyth County Unit, NCAE v. Phillips, 381 F. 
Supp. 644 (M.D.N.C. 1974). 
101 CFA Case No. 2460, supra note 93, at ¶ 940.  The UE Local 150 is a 
North Carolina union that represents many who work in “some of the 
most difficult, low-wage public sector jobs in the State (janitors, refuse-
disposal workers, housekeepers, groundskeepers, medical technicians, 
bus drivers, and other vital municipal and state employees).” Id. 
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employees, and left workers with no means of redress.102 The 
complaint asserted that the U.S.’s failure to ensure collective 
bargaining rights for public sector workers and to prevent North 
Carolina from denying these rights was a violation of the U.S.’s 
obligation to enforce core labor standards within its borders.103  Noting 
that the United States has an international obligation to “respect, 
promote, and realize” the fundamental rights of freedom of association 
and collective bargaining, the UE claimed that federal courts’ opinions 
in Atkins v. City of Charlotte and Winston-Salem/Forsyth County Unit, 
NCAE v. Phillips were, in fact, a federal seal of approval of state laws 
that violate international obligations, and that the U.S. was using the 
federalist system to shirk its international duties.104  Thus, the claim 
asserted, the U.S. government had failed to uphold its most basic 
obligations as a member of the ILO.105 

 
The U.S. government’s response stated that the U.S. was in 

full compliance with ILO provisions.106  The government claimed that 
North Carolina workers had the right to join unions, and could 
participate in the democratic process to ensure labor benefits.107  The 
U.S. asserted that state employees were provided a safety net of federal 
law that secured the protection of basic labor rights.108 

 
The CFA found that the North Carolina law violated workers’ 

fundamental rights of freedom of association and collective 
bargaining.109  It noted that these rights did not stem from unratified 
Convention Nos. 87 and 98, but from the U.S.’s commitment to the 
ILO itself through its acceptance of the fundamental principles of the 
ILO Constitution, affirmed in the DFPRW.110  The opinion noted that 
North Carolina’s law frustrated the very purpose of forming workers’ 
organizations, thus public employees were denied the full right of free 

                                                      
102 Id. at ¶ 948. 
103 Id. at ¶ 947. 
104 Id. at ¶ 953-54. 
105 Id. at ¶ 956. 
106 Id. at ¶ 958. 
107 Id. 
108 Id.  
109 Id. at ¶ 980. 
110 Id. at ¶ 985. 
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association.111  The CFA stressed that public workers should be given 
the opportunity to address grievances with the state in its capacity as 
employer rather than executive, thus reliance on the democratic process 
is improper.112  Employment conflicts can be addressed directly 
through voluntary contract negotiations, and the problematic conditions 
described in the UE’s complaint could have been resolved through 
collective bargaining.113  The committee emphasized that: 
 

the right to bargain freely with employers, including 
the government in its quality of employer . . . 
constitutes an essential element in freedom of 
association, and trade unions should have the right, 
through collective bargaining or other lawful means, 
to seek to improve the living and working conditions 
of those whom the trade unions represent.  The public 
authorities should refrain from any interference 
which would restrict this right or impede the lawful 
exercise thereof.114 
 
Based on these conclusions, the CFA recommended that the 

state of North Carolina repeal the anti-union law, and that the federal 
and local U.S. governments promote the establishment of a collective 
bargaining framework in the public sector.115  To date, North Carolina 
has declined to repeal the law, federal courts have not annulled it 
through judicial decisions, and Congress has not acted to bring state 
legislature into conformity with freedom of association principles.116 

 
The ILO’s North Carolina decision has implications for 

Wisconsin’s Scott Walker Budget Repair Act.  The ILO has found the 
U.S. to be delinquent in upholding its citizens’ fundamental labor rights 
in North Carolina, and if the Wisconsin Act is reviewed under the same 
standards a similar outcome would likely result.  Because the 
Wisconsin Act severely restricts the scope of collective bargaining 
rights public employees may negotiate for, the CFA would likely find 

                                                      
111 Id. at ¶ 979, 991.  The CFA noted that article 3 of Convention 87 
provides that trade unions shall have the right to exercise their activities 
and formulate their programs in full freedom.  Id. 
112 Id. at ¶ 992. 
113 Id. at ¶ 981. 
114 Id. at ¶ 995. 
115 Id. at ¶ 999. 
116 Compa, supra note 84, at 29. 
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that the Act violates collective bargaining and freedom of association 
rights in the same way that North Carolina law does.  The continued 
and worsening violations of fundamental labor rights by U.S. states, 
and the federal government’s failure to reverse states’ violative actions, 
have major ramifications for the United States on both domestic and 
international platforms. 

 
III. RAMIFICATIONS FOR VIOLATION 

 
 Domestic Economic Ramifications A.

 
Though cutting union benefits from the Wisconsin state 

budget may provide economic gains in the short term, the long-term 
economic effects of these labor right restrictions could be devastating.  
The classic argument against unionization in the United States has been 
one of economy.117  It is widely assumed that the additional costs 
associated with the fair pay and comprehensive benefits that unions win 
for their members are harmful to the bottom lines of companies and 
governments.118  Thus, in a free-market society it is believed to be most 
prudent for these entities to limit employee overhead costs, including 
limiting the influence of organizations that fight to gain benefits for 
employees.119  Wisconsin’s restrictions on unionization stem directly 
from the belief that the state will benefit if state dollars are spent less 
on state employee labor costs.120  The state has chosen to forego the 
“luxury” of labor rights to promote economic gain.121  However, this 
theory is hotly contested, and recent studies show that it may be flawed 
at the core.122  The U.S. should not permit violations of international 
law based on a faulty rationale that may be harming the country’s 
economic recovery. 

 

                                                      
117 LUDWIG VON MISES, HUMAN ACTION: A TREATISE ON ECONOMICS 
269, 316, 367 (1949). 
118 Id. 
119 Id. 
120 Gov. Scott Walker, Budget Repair Bill Message to University of 
Wisconsin Employees (Feb. 11, 2011) (transcript available at 
http://www.news.wisc.edu/18960). 
121 Id. 
122 Infra note 127. 
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Economic philosophy in the globalized world has traditionally 
hinged on the “race-to-the-bottom” theory of competitive trade.123  This 
theory posits that if one nation gains a competitive edge by failing to 
enact or enforce adequate social policies and labor laws, other nations 
will be “forced” to lower their internal standards in order to retain 
current business and compete for new investments.124  Ultimately, as 
each nation “races to the bottom,” the economic edge to do so 
evaporates and countries are left with poor labor standards and no 
monetary benefit.125  This theory is meant to motivate countries to 
refrain from denying labor rights in hopes of an economic advantage.126  
However, numerous recent studies have shown a stronger incentive to 
create and enforce robust labor policies - greater social justice actually 
leads to greater societal wealth.127 

 
Most basically, the economic health of a state is dependent on 

the economic health of its citizens.  When the citizenry’s financial 
condition is strong, the state reaps benefits in the form of taxes.128  If 
citizens do not have money in their pocket to spend on the products and 
investments necessary to boost an economy, the state will suffer.129  
Stripping labor benefits prevents citizens from engaging in their state’s 
economy in an influential way. 

 

                                                      
123 Brian A. Langille, Re-reading the Preamble to the 1919 ILO 
Constitution in Light of Recent Data on FDI and Worker Rights, 42 
COLUMBIA J. TRANSNAT’L L. 87, 91 (2003). 
124 Id. 
125 Id. 
126 Drusilla K. Brown, Labor Standards: Where Do They Belong on the 
International Trade Agenda?, 14 J. ECON. PERSP. 89, 100-01 (2001). 
127 Langille, supra note 122, at 92-93 (citing studies by the 
Organization for Economic Cooperation and Development (OECD), 
Dani Rodrik, Robert Flanagan, David Kucera, Charles Oman, and the 
ILO). 
128 See Gerald Prante, Fiscal Fact: Where Do State and Local 
Governments Get Their Tax Revenue?, TAX FOUNDATION (Oct. 9, 
2009), http://taxfoundation.org/article/where-do-state-and-local-
governments-get-their-tax-revenue. 
129 See id.; John Gramlish, Report Shows States’ Revenue Sources, 
STATELINE.ORG (Oct. 13, 2009), 
http://www.stateline.org/live/details/story?contentId=430433. 
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Social justice and economic gain are not in opposition with 
each other.130  Instead, they are each other’s corollary: in order to 
achieve economic prosperity, a society requires proper labor rights.131  
Certain aspects of this concept are no longer debated in American 
society.  For instance, in the short term, hiring children to work in 
factories gives companies the competitive edge of cheap labor.132  
However, society recognizes that it is in the long-term best interest of 
the child and the nation to educate children so that they might offer 
more than just menial labor in the future.133  For long-term economic 
gain to be achieved, appropriate social standards that limit child labor 
are necessary.134 

 
Another example is the 40-hour workweek.  It was once 

believed that the more one toils, the more productive that person is, and 
this is true for short period of time.135  However, studies have proven 
that sustained 60-hour workweeks result in returns that diminish to 
below the rate of productivity of the 40-hour workweek within the first 
four weeks of labor.136  Thus, limiting the workweek to 40 hours for 
hourly-wage earners provides a better way of life for the American 
workforce and an economic benefit for American businesses. 

 
Further, studies show that, rather than being repelled, 

investment is attracted by adherence to core labor standards.137  This is 

                                                      
130 Langille, supra note 122, at 93. 
131 Id. 
132 Alan Hyde, A Stag Hunt Account and Defense of Transnational 
Labour Standards - A Preliminary Look at the Problem, in 
GLOBALIZATION AND THE FUTURE OF LABOUR LAW (John D. R. Craig 
& Michael Link eds., 2006). 
133 Id. 
134 Id. 
135 Regula Brunies & Zey Emir, Calculating Loss of Productivity Due 
to Overtime Using Published Charts - Fact or Fiction, 20 REVAY 
REPORT 1 (Nov. 2001), available at 
http://www.danzpage.com/Construction-Management-
Resources/Calculating_Loss_of_Productivity_Due_to_OT_Using_Char
ts_-_Nov_2001.pdf. 
136 Id. 
137 Langille, supra note 122, at 92-93; Dani Rodrik, Labor Standards in 
International Trade: Do They Matter and What Do We Do About 
Them, in EMERGING AGENDA FOR GLOBAL TRADE: HIGH STAKES FOR 
DEVELOPING COUNTRIES 35 (Robert Lawrence et. al. eds., 1996) 
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true in both low- and high-income countries.138  Indeed, strong freedom 
of association and collective bargaining rights have been shown to have 
a positive effect on attracting Foreign Direct Investments (FDI) while 
simultaneously increasing worker wages.139  Attracting FDI is regarded 
by both developed and lesser-developed countries as a key factor in 
generating economic growth and employment.140  Studies have also 
shown that U.S. states with higher unionization rates attract greater FDI 
than those that do not.141   

 
Embracing the fundamental rights of freedom of association 

and collective bargaining in Wisconsin and throughout the United 
States can have a positive effect on economic investment and 
employment rates.  In light of the current economic downturn it is vital 
that states encourage economic stimulation and workforce security.  
Wisconsin’s anti-union legislation threatens to undermine the state’s 
recovery and harm its already unstable economy.  Further, numerous 
states across the country followed Wisconsin lead and introduced their 
own anti-union legislation in 2011.142  These attacks on American 
unions create a serious risk to the nation’s financial health.  Without 
federal action to ensure that American collective bargaining rights are 
protected, U.S. states may engage in an internal race to the bottom, 
inflicting great harm to the country’s economic recovery in the process. 

                                                                                                          
(finding that Foreign Direct Investments (FDI) tend to be greater in 
countries with stronger worker rights). 
138 Brown, supra note 125, at 101-02. 
139 DAVID KUCERA, INTERNATIONAL INSTITUTE FOR LABOUR STUDIES, 
THE EFFECTS OF CORE WORKERS RIGHTS ON LABOUR COSTS AND 
FOREIGN DIRECT INVESTMENT: EVALUATING THE “CONVENTIONAL 
WISDOM”, 29-31 (2001). 
140 Andreas Haufler & Ferdinand Mittermaier, Why are Unionized 
Countries Often Successful in Attracting Foreign Direct Investment?, 
VOX (Oct 25, 2011), http://voxeu.org/index.php?q=node/7153. 
141 Friedman, Gerlowski, & Silberman, What Attracts Foreign 
Multinational Corporations? Evidence from Branch Plant Location in 
the United States, 32 J. REGIONAL SCIENCE 403 (1992) (finding that 
FDI, particularly by Japanese multinationals, is significantly greater in 
US states with higher unionization rates). 
142 Richard Simon, Anti-Union Push Gains Steam Nationwide, L.A. 
TIMES (Apr. 2, 2011), http://articles.latimes.com/2011/apr/02/nation/la-
na-unions-20110402 (stating that “[t]he National Conference of State 
Legislatures is tracking an explosion of 744 bills that largely target 
public-sector unions, introduced in virtually every state.”). 
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 Ramifications Affecting American Influence and B.
Reputation 
 
The United States has a long tradition of supporting human 

rights domestically and abroad.143  To that point, the U.S. strives to 
enforce global human rights standards through rhetorical disapproval, 
foreign aid, sanctions, trade policy and military intervention.144  Labor 
rights are included in American efforts to promote international social 
justice.145  Labor rights violations in the United States are particularly 
troubling when the U.S. pressures other countries to ensure respect for 
internationally recognized workers’ rights.146  The U.S.’s failure to 
defend Wisconsin citizens’ labor rights domestically undermines U.S. 
credibility in its efforts to promote respect for workers’ rights 
internationally.147 

 
The negative impact that failing to protect domestic labor 

rights has on American reputation abroad is acknowledged by U.S. 
officials.  In 1998, then-U.S. Secretary of Labor Elizabeth Dole 
testified to the Senate Foreign Relations Committee that the U.S.’s 
failure to uphold ILO core labor standards “subjects us to criticism that 
we do not practice what we preach,” and “prohibits us from bringing 
complaints against other countries for failure to observe [ILO core 
labor] standards they have ratified.”148  In an effort to encourage U.S. 
ratification of ILO conventions, U.S. Senator Orrin Hatch noted that the 
paradox between U.S. domestic and international labor policies 
“undercuts our credibility at the ILO,” and has ramifications for “the 
growing tendency in Congress to refer to internationally recognized 
worker rights standards regarding freedom of association . . . in U.S. 
trade and aid legislation.”149  Senator Hatch also stated that “[e]ven 
some of our allies have charged that our defense of the ILO machinery 

                                                      
143 Andrew Moravcsik, The Paradox of U.S. Human Rights Policy, in 
AMERICAN EXCEPTIONALISM AND HUMAN RIGHTS, 147, 147 (Michael 
Ignatieff ed., 2005). 
144 Id. 
145 See The US: A Leading Role in the ILO, supra note 31. 
146 Compa, supra note 84, at 52. 
147 Charnovitz, supra note 59, at 95. 
148 Id. 
149 Sen. Orrin Hatch, Ratify International Labor Conventions, 
CHRISTIAN SCIENCE MONITOR (Dec. 10, 1985), 
http://www.csmonitor.com/1985/1210/elabor.html/%28page%29/3. 
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is ‘hypocritical.’”150  In response to Ohio’s 2011 anti-union legislation, 
which mirrors that in Wisconsin, U.S. Senator Sherrod Brown stated on 
the Senate floor, “history teaches us that unions are a very positive 
force in society that creates a middle class and that protects our 
freedom, so don’t tell me you support unions internationally but you 
don’t support unions here.  Don’t tell me you support collective 
bargaining in Poland but you oppose collective bargaining in Dayton, 
Ohio.”151  Former Secretary of State George Shultz has also expressed 
concern that America’s behavior regarding labor rights was sending an 
inconsistent message of “do as we say, not as we do.”152  The 
government’s failure to ratify and enforce ILO core value conventions 
undermines U.S. prestige in the ILO and its ability to bring other 
governments to task for violations of international standards and 
worker rights.153 

 
The United States has incorporated ILO fundamental 

principles into binding bilateral Free Trade Agreements (FTAs) with 
multiple countries.  For instance, in 2006, the U.S. and Peru signed a 
bilateral FTA that eliminated duty tariffs and expanded trade between 
the countries.154  Article 17.2 of the agreement requires that “[e]ach 
Party shall adopt and maintain in its statutes and regulations, and 
practices thereunder, the following rights, as stated in the ILO 
Declaration on Fundamental Principles and Rights at Work and its 
Follow-Up (1998),” including freedom of association and the right to 
collective bargaining.155  The agreement also mandates that “[a] Party 
shall not fail to effectively enforce its labor laws, including those it 

                                                      
150 Id. 
151 The Senator’s reference to Poland involved American involvement 
in assisting the ILO to defend attacks on unions made by Communists 
in Eastern Europe in the 1980s.  Regarding the Communists’ union-
busting actions in Poland, President Reagan stated, “[w]here free 
unions and collective bargaining are forbidden, freedom is lost.”  Soon 
after, President Reagan broke up a domestic strike by unionized federal 
air traffic controllers. John Logan, The ILO Must Condemn US Anti-
Union Legislation, AFL-CIO (Apr. 26, 2011), 
http://www.aflcio.org/mediacenter/speakout/
 john_logan_ilo.cfm?RenderForPrint=1. 
152 Schlossberg, supra note 29, at 76. 
153 Id. (quoting AFL-CIO President Lane Kirkland). 
154 Unites States - Peru Trade Promotion Agreement, U.S.-Peru, Feb. 1, 
2009. 
155 Id. at art. 17.2. 
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adopts or maintains in accordance with Article 17.2.1, through a 
sustained or recurring course of action or inaction. . .”156  Similar 
requirements are included in FTAs between the U.S. and Australia, 
Bahrain, Central America, the Dominican Republic, Chile, Jordan, 
South Korea, Morocco, Oman, Panama, Singapore, and Colombia.157  
The agreements with Peru (implemented in 2009) and Colombia 
(signed by both countries and pending implementation) provide for 
particularly stringent enforceability of labor standards through the same 
procedures as all other provisions in those treaties.158 

 
These labor commitments between the U.S. and other 

countries carry real consequences if a party is found to be in violation 
of ILO principles.  Because the standard incorporated into these FTAs 
is monitored by the ILO, if the ILO examines U.S. policies and finds 
them to breach core labor principles these countries may claim the U.S. 
is violating bilateral FTAs as well.  Therefore, Wisconsin’s law puts the 
United States at risk of violating not just ILO requirements, but also 
legally enforceable treaties with economic partners around the globe.  
Because the agreements with Peru and -Colombia, which carry the 
strictest compliance requirements, had entered into force after ILO’s 
North Carolina decision or are pending entry, a new decision by the 
ILO finding the U.S. violations could trigger trade ramifications against 
the U.S. that were not at issue when the North Carolina case was 
decided.  Thus, it is imperative for the U.S. to take action now to 
prevent such an ILO decision. 

 
IV. SOLUTION: RATIFY AND DOMESTICALLY IMPLEMENT 

CONVENTIONS 87 AND 98 
 
Federal laws have proven insufficient in protecting workers’ 

rights.  Without Congressional action, states may continue to create and 

                                                      
156 Id. at art. 17.3. 
157 See, e.g., United States - Australia Free Trade Agreement art. 18.1, 
U.S.-Austl., Jan. 1, 2005; United States - Bahrain Free Trade 
Agreement art. 15.1, U.S.-Bahr., Jan. 11, 2006; United States - 
Singapore Free Trade Agreement art. 17.1, U.S.-Sing., Jan. 1, 2004. 
158 MARY JANE BOLLE, CONGRESSIONAL RESEARCH SERVICE, 
PROPOSED US-COLOMBIA FREE TRADE AGREEMENT: LABOR ISSUES 
CRS-8 (2011), available at 
http://fpc.state.gov/documents/organization/115960.pdf 
 (claiming that the Colombia and Peru FTAs have “labor 
enforcement ‘teeth.’”). 
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enforce laws that violate international norms with impunity.  In order to 
create domestically enforceable standards for international legal rights, 
Congress must integrate its foreign legal commitments with federal 
law.  One solution to ensure compliance with ILO requirements and 
enforcement of American workers’ rights would be ratification and 
domestic implementation of ILO Conventions 87 and 98. 

 
Article VI § 2 of the U.S. Constitution, the Supremacy Clause, 

states that the Constitution, federal laws, and “all treaties made, or 
which shall be made, under the Authority of the United States” are the 
“supreme law of the land.”159  This clause assures that the Constitution, 
federal laws, and treaties take precedence over state laws and bind all 
judges to adhere to that principle in their courts.160  State law must be 
compliant with the U.S.’s international legal commitments.161  The 
Supreme Court has determined that ratified ILO conventions create 
rights for individuals in the U.S.162  If the United States ratified ILO 
Conventions 87 and 98, these treaties would likely give U.S. citizens a 
cause of action in domestic courts for violations of their right to freely 
associate and collectively bargain.163  State laws in violation of ILO 
legal standards, including Wisconsin’s Budget Repair Act, would have 
to be found void in U.S. courts. 

 
However, in order for ratification of ILO conventions to have 

domestic impact, the federal government likely must take steps to 
execute the provisions of the treaties domestically through legislation.  
Though treaty ratification binds the U.S. internationally (and the U.S. 
can be found to be in violation of international laws without domestic 
implementation), U.S. courts do not consider treaties to be binding 
domestic law without domestic execution,164 and it is domestic liability 
that has more “bite” to its ramifications.165  As held in the U.S. 
Supreme Court’s 2008 Medellin v. Texas decision, a treaty is 
considered binding domestic law only if the treaty expressly states that 
it is self-executing (which is uncommon) or U.S. Congress enacts 

                                                      
159 U.S. CONST. art. VI, § 2. 
160 Id. 
161 See Asakura v. City of Seattle, 265 U.S. 332, 341 (1924). 
162 See Warren v. US, 340 U.S. 523 (1951). 
163 Charnovitz, supra note 59, at 101. 
164 Medellin v. Texas, 552 U.S. 491, 504-05 (2008). 
165 See, e.g., de Wet, supra note 36 at 1430 (describing the ILO’s 
enforcement mechanisms to include cooperation and dialogue, rather 
than sanctions). 
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statutes which domestically implement the treaty.166  Thus, the federal 
government’s process to enforce ILO core labor standards domestically 
is two-fold.  First, the President must ratify the conventions with the 
advise and consent of two-thirds of the Senate.167  Second, Congress 
must pass statutes that incorporate ILO core labor standards into 
binding domestic law.168  Considering the relentless gridlock Congress 
faces when making influential changes to American life, this challenge 
may seem insurmountable.  However, the protection of the United 
States’ economic future and the fundamental labor rights of its citizens 
is an important cause worth coming together for. 

 
V. CONCLUSION 

 
The United States is the leader of the global economy, and the 

richest nation in the world.169  It is also a leader in the ILO, and has the 
power to help to improve conditions for workers all over the world.170  
Yet, while the U.S. requires other countries to heighten their labor 
standards, it fails to ensure fundamental labor rights for its own citizens 
domestically.171 

 
As a member of the ILO, the U.S. must ensure certain 

minimum labor standards for its citizens.  These standards, defined in 
the ILO Constitution and re-affirmed in the Declaration on 
Fundamental Principles and Rights at Work, include freedom of 
association and the right to collectively bargain as fundamental rights 
that countries must uphold.  Michigan’s restrictions on the collective 
bargaining power of public employees denies state workers their 
fundamental international labor rights.  Without taking action to strike 
the Wisconsin law down, the U.S. is in violation of it’s international 
commitments to the ILO and other member states. 

                                                      
166 Medellin, 552 U.S. at 505.  The language of ILO Conventions, like 
most multi-lateral treaties, does not include language regarding self-
execution. 
167 U.S. CONST. art. II, § 2, cl. 2. 
168 See Medellin, 552 U.S. at 505. 
169 The US had the largest GDP of any single country in the world. The 
World Factbook: Country Comparison: GDP (Purchasing Power 
Parity), CENTRAL INTELLIGENCE AGENCY, 
https://www.cia.gov/library/publications/the-world-
factbook/rankorder/2001rank.html (last visited Mar. 15, 2013). 
170 See The US: A Leading Role in the ILO, supra note 31. 
171 See Charnovitz, supra note 59, at 95. 
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In order to restore compliance with ILO core principles and 
protect American laborers’ rights at work, the President and Congress 
should ratify and domestically implement ILO Convention Nos. 87 and 
98, which protect workers’ freedom of association and rights to 
collectively bargain, prospectively. If ratified and domestically 
implemented, these conventions would be adopted as part of U.S. 
domestic law.  Wisconsin’s contrary law would then be invalid under 
the Supremacy Clause of the U.S. Constitution.  Ratifying ILO 
Convention Nos. 87 and 98 would protect workers in Wisconsin, and 
across the United States, from being denied globally-recognized 
fundamental rights. 
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This comment looks at the current crisis in Syria and its effect on 
Lebanon. This comment first looks at the recent history of Lebanon 
stemming from the entrance of Palestinians into Lebanon after their 
deportation of Israel to Lebanon today. Thereafter, this comment looks 
at the evolution of the responsibility to protect doctrine from the 
Universal Declaration of Human Rights, to the 2005 World Summit 
Outcome Report to the 2009 Secretary General Report on 
Responsibility to Protect. This comment addresses the role of both 
Lebanon and the international community in its responsibility to protect 
Syrian refugees. This comment concludes with the argument that under 
three pillars of the responsibility to protect doctrine, Lebanon has a 
responsibility to protect Syrian refugees entering its border and has 
sufficiently done so despite threats of starvation and inadequate shelter 
among Syrian refugees. Finally, this comment discusses the failures of 
the international Community in its responsibility to protect Syria. 
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 INTRODUCTION I.
 
 “[M]y people cannot be asked to shoulder the burden of what 

is a regional and global challenge.”1 King Abdullah of Jordan. 
 
Lebanon has faced the same troubling circumstances as 

Jordan. Lebanon has been engulfed by conflict in recent history as a 
result of its geographic location. First, it was the emergence of the 
Palestinian Liberation Organization and Palestinian refugees that 
helped spawn the 1975-1992 Civil War.2 Post-civil war Lebanon faced 
several problems, namely the influence of Syria inside Lebanon,3 the 
2006 Israel-Hezbollah War and rise of Hezbollah,4 and several political 
assassinations in between.5 Now, Lebanon is faced with a new 
challenge that may be graver then it has ever faced before.  

 
The outbreak of the Syrian Civil War, which began in March 

of 2011, has had a great impact on the Middle East and specifically 
Lebanon.6 As of April 2014, there are 979,146 registered Syrian 

                                                      
1 Stable, democratic Middle East critical for global peace, prosperity, 
King of Jordan tells UN debate, UN NEWS CENTRE (Sept. 24, 2009), 
http://www.un.org/apps/news/story.asp?NewsID=45968&Cr=general+
debate&Cr1=#.UBo_haTP-Y. 
2 IMAD SALAMEY, THE GOVERNMENT AND POLITICS OF LEBANON 41 
(Routledge 2014). 
3 REINOUD LEENDERS, SPOILS OF TRUCE: CORRUPTION AND STATE-
BUILDING IN POSTWAR LEBANON 155 (Cornell University Press 2012). 
4 See Robert F. Worth, Hezbollah’s Rise Amid Chaos, N.Y. TIMES (Jan. 
16, 2011) available at 
http://www.nytimes.com/2011/01/16/weekinreview/16worth.html 
(stating the rise of Hezbollah was in part for being credited in pushing 
out Israel in Southern Lebanon in July 2000). 
5 Timeline: Lebanon assassinations, ALJAZEERA,  
http://www.aljazeera.com/news/middleeast/2007/12/200852517271763
4160.html  (last modified Feb. 13, 2008)  (among the list of those 
assassinated are Lebanese Prime Minister Rafik Hariri, George Hawi, 
Gibran Tueni, Pieree Gemayel). 
6See Doyle McManus, Syria and the perils of proxy war, L.A. TIMES 
(Jan. 12, 2014), http://www.latimes.com/opinion/commentary/la-oe-
mcmanus-column-proxy-war-syria-
20140112,0,3793022.column#axzz2q9JTqbz2 (arguing that the Syrian 
conflict has established a proxy war between Iran and Saudi Arabia 
creating effects throughout the region). 
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refugees in Lebanon and in total 1,026,626 total persons concerned.7 
Excluding Syrian refugees, Lebanon has a population of 4.42 million 
people.8 Lebanon is a very diverse country with eighteen recognized 
religions.9 Lebanon has a confessional government that is based on the 
Taif agreement, which ended the Lebanese civil war.10 The amount of 
Syrian refugees is growing at an outstanding rate, making up nearly 
25% of the Lebanese Population.11 Currently, Syrian refugees are facing 
trials and tribulations inside Lebanon as they seek assistance.12 Lebanon 
has failed to provide adequate shelter to refugees entering the country 
for fear of permanent settlement.13  

 
This comment will first look at the history of Lebanon from 

the entrance of Palestinian refugees to the Lebanese Civil War, to 
Lebanon today. Next, this comment will look at the history and origins 
of the responsibility to protect doctrine (hereinafter responsibility to 
protect or R2P). Then, this comment will look at whether Lebanon has 
a responsibility to protect Syrian refugees and if so, whether Lebanon 
has abided by this responsibility. Thereafter, this comment will 
determine what role the international community has to help Lebanon 
in protecting the Syrian refugees inside of Lebanon under the 
responsibility to protect doctrine and whether they satisfy this role. This 
comment concludes that Lebanon does have a responsibility to protect; 

                                                      
7 Syria Regional Refugee Response, Lebanon, UNHCR, 
http://data.unhcr.org/syrianrefugees/country.php?id=122 (last updated 
Apr. 17, 2014). 
8 Data Lebanon, THE WORLD BANK, 
http://data.worldbank.org/country/lebanon. 
9 DAVID S. SORENSON, GLOBAL SECURITY WATCH—LEBANON A 
REFERENCE HANDBOOK 49 (Greenwood Publishing Group 2010). 
10 CASEY L. ADDIS, LEBANON: BACKGROUND AND U.S. RELATIONS 7 
(Congressional Research Service 2009). 
11 Aryn Baker, After a Long Delay, Lebanon Finally Says Yes to Ikea 
Housing For Syrian Refugees, TIME WORLD (Dec. 16, 2013), 
http://world.time.com/2013/12/16/lebanon-says-no-to-ikea-housing-
for-syrian-refugees-because-its-too-nice/. 
12  See id. 
13 See Norimitsu Onishi, Lebanon Worries That Housing Will Make 
Syrian Refugees Stay, N.Y. TIMES, Dec. 11, 2013 at A1; but see Baker, 
supra note 11 (it took nearly six months to lobby the Lebanese 
Government to allow Ikea to set up housing units for a trial run, but it 
will probably take another six months to acquire a significant number 
of shelters into the country). 
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that Lebanon has abided by this responsibility; and that the 
international community must do more to assist Lebanon in dealing 
with the influx of Syrian refugees. 

 
 BACKGROUND II.

A. History of Lebanon  
 
The history of Lebanon merits discussion to understand the 

ramifications of Syrian refugees entering Lebanon as well as discussion 
of the events transpiring in Lebanon today. For this article, we will 
discuss the entrance of Palestinian Refugees in Lebanon, post civil war 
Lebanon, and Lebanon since the beginning of the Syrian Civil War.  

 
 Entrance of Palestinian Refugees 1.

 
Palestinians have faced a tumultuous history since their 

exodus of Israel in 1948. On April 18, 1948, Palestinians fled their 
homes and entered neighboring states.14 When Palestinians entered 
Lebanon at the Lausanne Conference, suggestions were made for 
Lebanon to resettle 100,000 Palestinian refugees, but Lebanese officials 
refused, stating the possibility of settling refugees in a over populated 
area was limited.15 Regardless of the economic factors, there was a 
hesitation against Palestinian refugees based on religious considerations 
due to a “delicate balance between the country’s Christian and Muslim 
communities.”16 As Israel established its hold and more refugees were 
forced to leave their land, Jordan was confronted with the Palestinian 
militia. Jordan’s government launched the Black September Attack in 
1971, which forced the Palestinian guerrillas out of Jordan, establishing 
themselves inside Lebanon.17 Despite reservations and concerns, the 
Lebanese President welcomed Palestinian refugees mandating they be 
given food, shelter, and medical care.18 However, the establishment of 
Fatah in the 1960s created tension between the Palestinians in Lebanon 
and Israel.19 The refusal of Lebanon to commit troops to Palestinians in 
the 1967 war, followed by U.S. support of Israel, led to the Palestinian 

                                                      
14 SIMON HADDAD, THE PALESTINIAN IMPASSE IN LEBANON: THE 
POLITICS OF REFUGEE INTEGRATION 22 (Sussex Academic Press 2003).  
15 Id. at 23. 
16 Id. at 24. 
17 Id. at 27. 
18 Id. at 29. 
19 Id. at 30. 
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mobilization of the refugee camp population and its militias.20 In 1970, 
the Palestinian Liberation Organization established itself inside 
Lebanon.21 This created tension between Maronite Christians inside 
Lebanon and Lebanese Muslims, which eventually drove Lebanon into 
a civil war that lasted over fifteen years.22 

 
 Post Civil War Lebanon 2.

 
The Taif Agreement ended the civil war in Lebanon and 

introduced the Syrian sphere of influence inside Lebanon under the rule 
of President Hafez Al-Assad.23 At the end of the Lebanese civil war, 
Syria used the vulnerability of Lebanon to control Lebanese affairs.24 
Prior to the Taif Agreement, Syria and Lebanon had opposing views in 
seeking resolution.25 Lebanon’s position was that the continued 
presence of Syrian troops would prevent Lebanese sovereignty while 
conceding that the troops needed to be there until Lebanon could 
redevelop its own military.26 Syria’s position was that they needed to 
remain inside Lebanon to maintain stability within the region.27 The 
Taif Agreement reached a conclusion in an attempt to satisfy the needs 
of Lebanese Christians, Lebanese Muslims, and Syria.28 Despite the 
resolution of the Taif Agreement, “Syria continued to exercise de facto 
authority over Lebanon.”29 Syria maintained influence over Lebanon for 
over the next decade until the Cedar Revolution on March 14, 2005, in 

                                                      
20 Id. 
21 Id. at 31. 
22 See id. at 31-33. 
23  Syria’s Influence in Lebanon, PBS NEWSHOUR (Sept. 14, 2006), 
http://www.pbs.org/newshour/updates/middle_east-july-dec06-
lebanon_09-14/. 
24 See id. 
25 See Samir Frangieh, Redressing Syrian-Lebanese Relations, in 
OPTIONS FOR LEBANON 97, 105 (Nawaf Salam ed., 2004). 
26 Id. 
27 Id. 
28 See id. at 107 (the agreement acknowledged the finality of the 
Lebanese homeland, emphasizing Lebanese territorial integrity 
requiring the withdrawal of foreign troops to comfort the Christians. It 
gave Muslims a larger political role to satisfy the Muslims. Lastly the 
agreement established privileged relations between Lebanon and 
Syria).  
29 Id. at 108. 
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the aftermath of the assassination of former Prime Minister Rafik 
Hariri.30 This led to Syrian troops being forced out of Lebanon.31  

 
 Syrian Civil War and Lebanon Today 3.

 
The Syrian civil war began when protestors staged a rare 

protest in Damascus on March 15, 2011, calling for democratic reforms 
and the release of all political prisoners in Syria.32 As the protests 
continued in Syria, Najib Mikati formed a cabinet dominated by 
Hezbollah in Lebanon in June, 2011.33 The conflict in Syria continued 
to get worse, spilling over into Lebanon with clashes between Sunni 
Muslims and Alawites in Tripoli in 2012.34 On March 22, 2013, 
Lebanon’s government collapsed as Prime Minister Miqati’s cabinet 
resigned with the Syrian crisis continuing to become a burden on 
Lebanon.35 The government remained in peril for ten months until a 
new cabinet was formed on February 15, 2014, when new Prime 
Minister Tammam Salam formed a new cabinet.36 In 2013, Lebanon 
also saw several bombings occur inside Lebanon as Syrian refugees 

                                                      
30 Hassan M Fattah, Syrian Troops Leave Lebanon After 29 Year 
Occupation, N.Y. TIMES (Apr. 26, 2005), 
http://www.nytimes.com/2005/04/26/international/middleeast/26cnd-
lebanon.html?_r=0. 
31 Id. 
32 Mid-East Unrest: Syrian Protests in Damascus and Aleppo, BBC 
NEWS (Mar. 15, 2011), http://www.bbc.com/news/world-middle-east-
12749674.  
33 Laila Bassam & Yara Bayoumy, Lebanon gets Hezbollah-led Cabinet 
after 5-Month Lag, REUTERS (June 13, 2011), 
http://www.reuters.com/article/2011/06/13/us-lebanon-government-
idUSTRE75C48K20110613 
34 Bassem Mroue, Syria’s Civil War Spills Into Lebanon, HUFFINGTON 
POST (Dec. 5, 2012), http://www.huffingtonpost.com/2012/12/05/syria-
civil-war-lebanon_n_2243488.html. 
35 See Martin Chulov, Lebanon’s government collapses as Miqati 
cabinet resigns, THE GUARDIAN (Mar. 22, 2013), 
http://www.theguardian.com/world/2013/mar/22/lebanon-government-
collapses-miqati-cabinet.  
36 Laila Bassam & Erika Solomon, Lebanon forms government after 10-
month deadlock, REUTERS (Feb. 15, 2014), 
http://www.reuters.com/article/2014/02/15/us-lebanon-government-
idUSBREA1E07S20140215. 
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continued to pour into Lebanon.37. Now that the recent history of 
Lebanon has been analyzed, we will take a look at how R2P was 
created. 

 
B. Universal Declaration of Human Rights 

 
Refugee is a term no individual wants to be called. However, 

in the world we live in, many people seek asylum to neighboring states 
to avoid genocide, massacres, and persecution. After World War II, the 
international community realized the need to protect refugees who flee 
their state as a result of conflict.38 In 1946, during its first session, the 
UN General Assembly realized the importance of the problems post 
World War II refugees faced, stating “no refugees or displaced persons 
who have finally and definitely . . . expressed valid objections to 
returning to their countries of origin . . . shall be compelled to 
return.”39 Thereafter, the UN General Assembly adopted the Universal 
Declaration of Human Rights on December 10, 1948.40 In article 14, 
section 1, the declaration states “[e]veryone has the right to seek and to 
enjoy in other countries asylum from persecution.”41 Two years later, 
the UN General Assembly established the Office of the United Nations 
High Commissioner for Refugees (UNHCR) on December 14, 1950.42 
The goals of the UNHCR are to ensure that everyone can seek asylum 

                                                      
37 See Lebanon blasts hit Iran’s embassy in Beirut, BBC NEWS (Nov. 
19, 2013), http://www.bbc.com/news/world-middle-east-24997876 (at 
least 22 people were killed and 144 injured in the bombing outside the 
Iranian Embassy). 
38 Guy S. Goodwin-Gill, Introductory Note- Convention Relating to the 
Status of Refugees; Protocol Relating to the Status of Refugees, U.N. 
AUDIOVISUAL LIBR. OF INT’L L., 
http://legal.un.org/avl/ha/prsr/prsr.html (2008). 
39 Id. 
40  The Universal Declaration of Human Rights- History of the 
Document, UNITED NATIONS, available at 
http://www.un.org/en/documents/udhr/history.shtml.  
41 Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. 
Doc. A/RES/217(III) (Dec. 10, 1948). 
42 About Us, Office of the United Nations High Commissioner for 
Refugees, UNHCR THE UN REFUGEE AGENCY, available at 
http://www.unhcr.org/pages/49c3646c2.html. 
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and to safeguard the rights and well being of refugees.43 One primary 
responsibility is to provide “international protection” to refugees 
thereby assisting governments to seek “permanent solutions for the 
problem of refugees.”44 The creation of the Universal Declaration of 
Human Rights along with the UNHCR was a victory for international 
law at the end of World War II.45 However, despite its steps, atrocities 
continued and the international community needed to develop a 
subsequent principle in international law. 

 
C. Refugee Law 

 
To expand on this right to seek refuge, the UN created the 

Convention Relating to the Status of Refugees in 1951.46 The 
Convention is the most widely ratified refugee treaty, and also remains 
central to the protection activities of the United Nations High 
Commissioner for Refugees (UNHCR)47 A refugee, according to the 
Convention, is someone who is unable or unwilling to return to their 
country of origin owing to a well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a particular social 
group, or political opinion.48 In its preamble, the convention 
highlighted that the United Nations has manifested its concern for 
refugees.49 Rights such as housing and employment are part of the 
rights that refugees must be afforded under the conventions.50 Then, in 
1967, there was the Protocol Relating to the Status of Refugees.51 The 
protocol expanded the Convention to those who became refugees after 
January 1, 1951.52 Lebanon has not ratified the Convention Relating to 
                                                      
43 What We do, Office of the United Nations High Commissioner for 
Refugees, UNHCR THE UN REFUGEE AGENCY, available at 
http://www.unhcr.org/pages/49c3646cbf.html. 
44 Goodwin-Gill, supra note 38. 
45 See id. 
46 Convention Relating to the Status of Refugees art. 1, July 28, 1951, 
189 U.N.T.S. 150. 
47 Goodwin-Gill, supra note 38. 
48 Convention Relating to the Status of Refugees, supra note 46, at art. 
1. 
49 Id. 
50 Id. 
51 Protocol Relating to the Status of Refugees, art. 1(2), Jan. 31, 1967, 
606 U.N.T.S. 267. 
52 Id. 
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the Status of Refugees and is therefore not bound to its law.53 While 
the doctrine on refugee law has expanded since the end of World War 
II, the goal of this comment is to apply refugee law into R2P. 

 
D. Responsibility to Protect  

 
 Rwandan Genocide and its role in R2P 4.

 
The Responsibility to Protect doctrine is a relatively new 

doctrine of international law, which states that sovereign states have a 
responsibility to protect their population, and if they fail to do so, then 
the international community must take this responsibility.54 This 
principle developed out of the UN’s response to a series of genocides 
occurring in the 20th century, resulting in R2P’s creation at the 
International Commission on International and State Sovereignty, 
further dialogue at the 2004 Report of the High-Level Panel on Threats, 
Challenges and Change, and R2P’s official adoption at the 2005 World 
Summit Outcome Report.55 Unfortunately, many tragedies needed to 
occur before the international community accepted R2P. In 1945, the 
United Nations was created with the primary purpose to create 
international peace and security as well as to promote respect for 
human rights and freedoms.56 Despite its purpose, several atrocities 
occurred thereafter, none more severe then the Rwandan genocide. 

  
In 1994, the majority Hutu population planned to massacre the 

minority Tutu population in Rwanda.57  The genocide lasted roughly 
100 days in which 800,000 people, mainly Tutsi, were murdered.58 The 
Rwandan genocide was not limited to Rwanda itself. As a result of the 
genocide, another crises occurred known as the Great Lake refugee 

                                                      
53 Legal Status of Refugees: Egypt, Jordan, Lebanon, and Iraq, 
LIBRARY OF CONGRESS, http://www.loc.gov/law/help/refugees/legal-
status-refugees.php (last updated Mar. 7, 2014). 
54 Carsten Stahn, Responsibility to Protect: Political Rhetoric Or 
Emerging Legal Norm, 101 AM. J. INT’L L. 99, 99 (2007). 
55 See id. 
56 U.N. Charter art. 1, para 1; 3. 
57 Rwanda: How the Genocide Happened, BBC NEWS, 
http://www.bbc.co.uk/news/world-africa-13431486 (last updated May 
27, 2011). 
58 Id. 
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crisis.59 Several of the Hutu people fled to neighboring regions known 
as the Great Lakes region.60 While refugees fled from the Tutsi 
population, members of the Interhamwe hid among the refugees and 
began to militarize the camps to launch attacks.61 This is significant to 
highlight the need to protect refugees under the R2P doctrine. If the 
international community takes better efforts to protect refugees, then 
refugee camps would be a safe-haven for people fleeing their countries. 
The tragedy in Rwanda led to discussions on a new concept in 
international law ultimately leading to the creation of Responsibility to 
Protect. 

 
2. International Commission on 

International and State Sovereignty 
 
In 2000, then Secretary General Kofi Annan asked “[i]f 

humanitarian intervention is, indeed, an unacceptable assault on 
sovereignty, how should we respond to a Rwanda, to a Srebrenica, to 
gross and systematic violation of human rights that offend every 
precept of our common humanity?”62 Consequently, in 2001, the 
expression the “responsibility to protect” was presented in the report of 
the International Commission on Intervention and State Sovereignty 
(ICISS).63 The ICISS found that a nation’s sovereignty created a 
requirement to protect populations from mass atrocities.64 The ICISS 
laid out three main responsibilities for individual states: (1) the 
responsibility to prevent, (2) the responsibility to react, and (3) the 
responsibility to rebuild.65 

                                                      
59 Ray Wilkinson, Crisis in the Great Lakes Heart of Darkness, 110 
REFUGEES MAG. (Dec. 1, 1997), 
http://www.unhcr.org/3b6925384.html. 
60 Great Lakes Chronology, 110 REFUGEES MAG. (Dec. 1, 1997), 
http://www.unhcr.org/3b69278116.html. 
61 Id. 
62 Background Information on the Responsibility to Protect, UNITED 
NATIONS, 
http://www.un.org/en/preventgenocide/rwanda/about/bgresponsibility.s
html (last visited Jan. 3, 2014). 
63 Id. 
64 Paul R. Williams et. al., Preventing Mass Atrocity Crimes: The 
Responsibility to Protect and the Syria Crisis, 45 CASE W. RES. J. INT'L 
L. 473, 481 (2012). 
65 The Responsibility to Protect, INT’L COMM’N ON INTERVENTION AND 
STATE SOVEREIGNTY XI (Dec. 2001), available at 
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i. The Responsibility to Prevent 

According to the ICISS report, the responsibility to prevent 
addresses the root causes of internal conflict and other man-made crises 
putting populations at risk.66 This responsibility lies first and foremost 
with sovereign states and the communities and institutions within 
them.67 Despite the main responsibility being placed on sovereign 
states, the international community is still needed.68 

 
ii. The Responsibility to React 

 
The “responsibility to react” deals with situations of 

compelling human need by requiring the international community to 
take appropriate measures.69 If preventive measures fail, then the 
international community must take measures to protect vulnerable 
populations.70 The ICISS report goes on to discuss actions that can be 
taken by the international community, such as, economic sanctions 
military intervention in extreme cases only.71 Again, although the 
responsibility to react could involve dealing with the international 
community to deal with refugees, the ICISS does not explicitly state 
this under this protection. 

  
iii. The Responsibility to Rebuild 

 
Lastly, the ICISS report states that R2P’s main objective is to 

follow through and rebuild societies.72 This responsibility includes the 
commitment to stay in a state and help it rebuild until that state can 
manage on its own.73 The ICISS report discussed the 1998 Secretary 
General’s report on The Causes of Conflict and the Promotion of 
Durable Peace and Sustainable Development in Africa.74 One of the 
                                                                                                          
http://responsibilitytoprotect.org/ICISS%20Report.pdf [hereinafter 
ICISS Report]. 
66 Id.  
67 Id. at 19. 
68 Id. 
69 Id. at 29. 
70 Id.  
71 Id. at 30-32. 
72 Id. at 39. 
73 Id. 
74 Id. at 40. 
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goals that the Secretary General highlighted was that “ensuring the 
safe, smooth, and early repatriation and resettlement of refugees and 
displaced persons.”75  Therefore, although the ICISS report only 
directly cited to the responsibility of the international community to 
help refugees return home, inferentially, the international community 
has a responsibility to accept refugees who are fleeing a crisis. The 
ICISS laid the foundation for the official creation of R2P at the 2005 
World Summit. 

 
 December 2004 Report of the High-Level Panel on 3.

Threats, Challenges and Change 
 
The next stage in the evolution of R2P was the 2004 Report of 

the High-Level Panel on Threats, Challenges and Change.76 In the 
report, there is a section entitled “Chapter VII of the Charter of the 
United Nations, internal threats, and the responsibility to protect.”77 The 
report discusses the ambiguity the Charter of the United Nations 
created when it comes to saving lives in countries that meet the 
standard of mass atrocity; consequently, there is a divide between 
intervention and non-intervention.78 The report then states that the 
principle of non-intervention cannot be accepted when it comes to 
genocide under the Convention on the Prevention and Punishment of 
the Crime of Genocide.79 In section 201, the Panel’s report makes 
important distinctions on the R2P doctrine. First, the paragraph 
discusses how the humanitarian disasters in Somalia, Rwanda, Darfur, 
among others, have concentrated attention not on the immunities of 
sovereign governments, but on their responsibility to protect their own 
people and the wider international community.80 The report recognizes 
that there is “growing recognition” that the issue is not the “right to 
intervene,” but the “right to protect” every state from mass murder and 
rape, ethnic cleansing by forcible expulsion, and deliberate starvation 
and exposure to disease.81  

                                                      
75 Id.  
76 See generally U.N. Secretary-General, Report of the High-Level 
Panel on Threats, Challenges and Change: A More Secure World: Our 
Shared Responsibility, U.N. Doc. A/59/565 (Dec. 2, 2004). 
77 See id. at ¶ 199-203. 
78 Id. at ¶ 199. 
79 Id. at ¶ 200. 
80 Id. at ¶ 201. 
81 Id.  
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The report then states that when a state fails to protect its 
people, the international community should take the responsibility of 
rebuilding these shattered societies.82 This can be done through 
measures such as the dispatch of humanitarian rights and police 
missions, with force being used as a last resort.83 The report then 
endorsed the emerging norm that there is an international responsibility 
to protect in the event of genocide and other large scale killings when 
sovereign governments have failed to stop these events.84 Significantly, 
the panel states “[u]nder international law, the primary responsibility to 
protect civilians from suffering in war lies with belligerents—State or 
non-State. International humanitarian law provides minimum protection 
and standards applicable to the most vulnerable in situations of armed 
conflict, including women, children, and refugees, which must be 
respected.”85 Since humanitarian law to protect refugees, R2P needs to 
be applied to refugees as well. The 2004 report paved way for the 2005 
World Summit Outcome Report. 

 
 2005 World Summit Outcome Report 4.

 
R2P was officially accepted at the 2005 United Nations 

General Assembly World Summit Outcome Report.86 The report 
specifically addresses R2P in articles 138 and 139.87 Article 138 focuses 
on the responsibility of the individual state in protecting its populations 
from genocide, war crimes, ethnic cleansing, and crimes against 
humanity.88 Specifically Article 138 states: 

 
Each individual State has the responsibility to protect 
its populations from genocide, war crimes, ethnic 
cleansing and crimes against humanity. This 
responsibility entails the prevention of such crimes, 
including their incitement, through appropriate and 
necessary means. We accept that responsibility and 
will act in accordance with it. The international 
community should, as appropriate, encourage and 

                                                      
82 Id.  
83 Id. 
84 Id. at ¶ 202. 
85 Id. at ¶ 232. 
86 2005 World Summit Outcome, G.A. Res. 60/1, U.N. Doc. 
A/RES/60/1 (Sept. 16, 2005). 
87 Id. 
88 Id. 
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help States to exercise this responsibility and support 
the United Nations in establishing an early warning 
capability.89 
 
Article 139 expands the responsibility to protect to the 

international community. Article 139 states: 
  
The international community, through the United 
Nations, also has the responsibility to use appropriate 
diplomatic, humanitarian and other peaceful means, 
in accordance with Chapters VI and VIII of the 
Charter, to help to protect populations from genocide, 
war crimes, ethnic cleansing and crimes against 
humanity. . . . We also intend to commit ourselves, as 
necessary and appropriate, to helping States build 
capacity to protect their populations from genocide, 
war crimes, ethnic cleansing and crimes against 
humanity and to assisting those which are under 
stress before crises and conflicts break out. 90  

 
The World Summit Report clearly defines the UN’s 

expectations to protect the international community and further 
solidified the existing principles of the R2P doctrine. 

 
 Genocide in Sudan 5.

 
The genocide of Darfur is a good example of how the 

international community reacted to the R2P doctrine. In the genocide of 
Darfur, 200,000 to 300,000 people were killed.91  Other statistics show 
that 400,000 people were killed.92 The United Nations Security 
Council, seeing the massacre occurring, endorsed an African Union 

                                                      
89 Id. at art. 138. 
90 Id. at art. 139. 
91 Darfur- Overview, UNICEF, 
http://www.unicef.org/infobycountry/sudan_darfuroverview.html (last 
updated Oct. 14, 2004). 
92 Crisis in Darfur, INTERNATIONAL COALITION FOR THE 
RESPONSIBILITY TO PROTECT, 
http://www.responsibilitytoprotect.org/index.php/crises/crisis-in-darfur 
(last visited Mar. 30, 2014). 
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peacekeeping force to enter into Sudan.93 This proved to be ineffective 
as the genocide continued. Then, in 2006, the Security Council adopted 
Resolution 1706.94 Resolution 1706 expressed concern for the security 
of refugees.95 Moreover, the Resolution specifically referenced 
Resolution 1674 on the protection of civilians in armed conflict, which 
reaffirms the articles 138 and 139 of the 2005 United Nations World 
Summit Report.96 The United Nations Security Council adopted 
Resolution 1755 on April 30, 2007, again reaffirming articles 138 and 
139 of the 2005 World Summit Report, while simultaneously extending 
its mission in Sudan. There are both positive and negative aspects to 
this resolution. The Resolution is positive in that it showed the Security 
Council fully supporting the R2P doctrine, which is a great step for the 
international community. Conversely, despite this resolution, the 
massacre in Sudan continued, and there remains conflict in Sudan 
today. 

 
i. 2009 Secretary General Report 

 
The 2005 World Summit Outcome Report led to the Security 

Council’s adoption of the principles of R2P. On April 28, 2006, the 
Security Council in Resolution 1674 reaffirmed the provisions of 
paragraphs 138 and 139 of the 2005 World Summit Report regarding 
the responsibility to protect populations from the four aforementioned 
crimes.97 Then, in 2009, the Secretary General of the General 
Assembly submitted a report outlining a three-pillar strategy in 
implementing articles 138-139 of the 2005 World Summit Report.98 
Pillar one looks at the protection responsibilities of the State, pillar two 

                                                      
93 Id. 
94 S.C. Res. 1706, U.N. Doc. S/RES/ 1706 (Aug. 31 2006). 
95 Id. 
96 Id. 
97 Id. 
98 OUTREACH PROGRAMME ON THE RWANDA GENOCIDE AND THE 
UNITED NATIONS, Background Information on the Responsibility to 
Protect, 
http://www.un.org/en/preventgenocide/rwanda/pdf/Backgrounder%20R
2P%202014.pdf (last visited Jan. 3, 2014) 
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looks at international assistance and capacity building, and pillar three 
looks at timely and decisive response.99  

 
ii. Pillar One 

 
Pillar one looks at protection responsibilities of the state. In 

article 138, the responsibility of the State is to protect its “populations” 
from genocide, war crimes, ethnic cleansing, and crimes against 
humanity.100  In the report, the Secretary General states, “[p]illar one is 
the enduring responsibility of the State to protect its populations, 
whether nationals or not, from genocide, war crimes, ethnic cleansing 
and crimes against humanity, and from their incitement.”101 One 
recommendation the Secretary General gives is for states to become 
parties to relevant international instruments on human rights, 
international humanitarian law, refugee law, and the Rome Statute of 
the International Criminal Court.102  The Secretary General then states 
that States can seek assistance from the United Nations, regional 
organizations, specialized non-governmental organizations, to pass 
legislation and ensure the implementation of relevant international 
human rights and humanitarian standards.103 Pillar one, therefore, is 
essential to the prevention of mass atrocity; states have the primary 
responsibility to protect populations whether nationals or not. Pillar two 
expands the responsibility to protect to international assistance and 
capacity building. 

 
iv. Pillar Two 

 
Pillar two, according to the Secretary General, is “the 

commitment of the States and international community in meeting 
those obligations.”`104 This pillar looks at the responsibilities of 
“Member States, regional and sub-regional arrangements, civil society, 
and the private sector” to help assist states in ensuring the responsibility 

                                                      
99 U.N. Secretary General, Implementing the Responsibility to Protect: 
Rep. of the Secretary General, U.N. Doc. A/63/677 (Jan. 12 2009) 
[hereinafter Secretary General Report]. 
100 2005 World Summit Outcome, supra note 86, at art. 138. 
101 Secretary General Report, supra note 99, at ¶ 11. 
102 Id. at ¶ 17 
103 Id. at ¶ 22. 
104 Id. at ¶ 11 
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to protect is maintained.105 The Secretary General maintains that 
emphasis on these two pillars is crucial in maintaining the 
responsibility to protect doctrine.  Pillar two gets to the role of the 
international community. Pillar three deals with timely and decisive 
responses. 

v. Pillar Three  
 
Under pillar three, the Secretary General highlighted the first 

two sentences of Article 139. The international community, through the 
United Nations, has the responsibility to use appropriate diplomatic, 
humanitarian and other peaceful needs in accordance with Chapter VI 
and VII of the Charter, to help protect populations from genocide, war 
crimes, ethnic cleansing, and crimes against humanity.”106 The 
Secretary General then emphasizes that this pillar encompasses a wide 
range of non-coercive and non-violent response measures under 
Chapter VI and VII of the Charter.107 The threshold for measures under 
Chapter VI of the Charter is lower than the threshold for enforcement 
action under Chapter VII. The next section will look at whether 
Lebanon has a responsibility to protect Syrian refugees. 

  
 ISSUE III.

 
Although the history of the R2P doctrine reflects the strides 

made by the international community to ensure that refugees are being 
afforded basic human rights, R2P must play a bigger role between 
Lebanon and Syria. Lebanon has been plagued with violence due to its 
neighboring countries. Currently there are just over 400,000 Palestinian 
refugees in Lebanon.108 The Palestinian refugees are not allowed 
citizenship, cannot own property, are without representation, and are 
denied human rights.109 They are living within twelve different refugee 
camps within the borders of Lebanon.110 Throughout Lebanon’s recent 
history, the Palestinian refugees have faced grave moments, yet none as 
                                                      
105 Id. 
106 Id. at ¶ 28. 
107 Id. 
108 Matt Lerner, Lebanon’s Palestinian Refugees Cannot Be Ignored, 
THE DAILY BEAST (Sept. 20, 2013), 
http://www.thedailybeast.com/articles/2013/09/20/lebanon-s-
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tragic as the Sabra and Shatilia massacre during the civil war in 
September of 1982. In direct response to the assassination of then-
President Bashir Gemayel, nearly 2000 refugees were massacred.111  

 
In addition to the 400,000 Palestinian refugees, there are 

979,146 Syrian-registered refugees in Lebanon.112 As a result of the 
pain and suffering Lebanon faced when Palestinian refugees arrived in 
the 20th century, Lebanon has allowed, but not welcomed, Syrian 
refugees with open arms. When Syrians entered, Lebanon did not allow 
the construction of formal camps.113 The NPR reported that “[r]efugees 
can build tents, but cannot construct foundations or install 
plumbing.”114 Only recently has the UN been partially successful in 
attempting to improve the housing inside Lebanon.115 The UNHCR 
teamed up with IKEA in order to setup up housing inside Lebanon 
using IKEA supplies.116 After six months of intense lobbying inside 
Lebanon, the Lebanese government finally agreed to test a trial run.117 
However, at the pace this is going most refugees will have to bear the 
winter of Lebanon without adequate shelter.118 Roberta Russo, 
UNHCR’s Beirut-based spokesperson stated, “[i]n Lebanon the 
government has been reluctant to set up any structure that has any 
resemblance of permanence . . . [a]fter what they went through with the 
Palestinians, they want to make sure the presence of Syrians is 
temporary.”119  

 

                                                      
111 Nour Samaha, Survivors recount Sabra-Shatalia massacre, AL 
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112 UNHCR, Syria Regional Refugee Response - Lebanon, supra note 7. 
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Not only has shelter been marginal at best, refugees in 
Lebanon are facing starvation. A UNICEF report cites to a “[s]ilent 
threat emerging among Syrian refugee children in Lebanon.”120 
UNICEF representative Annamaria Laurini stated, “Malnutrition is a 
new, silent threat among refugees in Lebanon, linked to poor hygiene, 
unsafe drinking water, diseases, lack of immunization, and improper 
feeding practices of young children.”121 According to the report, nearly 
2,000 Syrian refugee children under the age of five are at risk of dying 
and need immediate treatment to survive.122 The situation is getting 
worse due to aggravating factors such as “increase in food prices, risk 
of food insecurity, increasing numbers and new arrivals of refugees 
from Syria that could be in worse condition.”123 As a result of this 
porous effort on the part of Lebanon in assisting the Syrian refugees, 
the question that must be determined is whether Lebanon has a 
responsibility to protect Syrian refugees in Lebanon. 

  
 ANALYSIS IV.

 
Based on the three-pillar approach under the 2009 Secretary 

General Report, Lebanon has a responsibility to protect Syrian 
refugees. Lebanon does have a responsibility to protect, but it has not 
violated this responsibility despite the poor conditions Syrian refugees 
face. Lebanon alone is not responsible, but the international community 
as a whole is responsible for the refugees because one state alone 
cannot handle this ordeal. The international community has failed in its 
responsibility to protect for several reasons. 

 
 Pillar I A.

 
Lebanon has a responsibility to protect under pillar one of the 

Secretary General’s three pillars of responsibility to protect. Pillar one 
forces states to carry the primary responsibility for the protection of 
populations from genocide, war crimes, crimes against humanity, and 
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ethnic cleansing.124 Therefore, for Syrian refugees to be granted the 
protection by Lebanon, they must meet the requirements of being part 
of the Lebanese population.  If Syrian refugees meet the definition for 
Lebanon to protect them, then we must determine if the treatment of 
Syrian refugees has been poor enough for Lebanon to have violated 
their duty.  

 
When the responsibility to protect doctrine was created at the 

World Summit, the agreement stated that each state has to the 
responsibility to protect “its populations” from the aforementioned 
crimes.125 This leads to the problem of interpreting what “its 
populations” means.126 In the Secretary General’s report, he states, 
“[p]illar one is the enduring responsibility of the State to protect its 
populations, ‘whether nationals or not,’ from genocide, war crimes, 
ethnic cleansing and crimes against humanity, and from their 
incitement.”127 This is an important distinction that is made because it 
elaborates populations to include non-nationals. As a result, Lebanon 
owes any refugee who enters the country a duty to protect because that 
population falls within the parameters of populations. Now that it has 
been determined that Lebanon has a responsibility to protect refugees, 
we must determine if they have violated this right under pillar one. 
Lebanon violates its responsibility if it fails to protect the refugees from 
“genocide, war crimes, ethnic cleansing, and crimes against 
humanity.”128  

 
Syrian refugees fled from Syria to avoid genocide, war crimes, 

and ethnic cleansing. Lebanon’s treatment of Syrian refugees may be 
subpar, but it does not come near the definitions of genocide, war 
crimes, and ethnic cleansing. Specifically, the lack of appropriate 
shelter for the refugee camps along with the threats to starvation 
exemplifies the subpar treatment. An argument could be made that 
Lebanon’s actions may fall under crimes against humanity in terms of 
their treatment of Syrian refugees. The crimes against humanity are 
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defined in the Rome Statute of the International Criminal Court.129 
“Crimes against humanity” is defined as: 

 
[a]ny of the following acts when committed as part of 
a widespread or systematic attack directed against 
any civilian population, with knowledge of the attack 
(a) Murder; (b) Extermination; (c) Enslavement;(d) 
Deportation or forcible transfer of population; (e) 
Imprisonment or other severe deprivation of physical 
liberty in violation of fundamental rules of 
international law; (f) Torture; (g) Rape, sexual 
slavery, enforced prostitution, forced pregnancy, 
enforced sterilization, or any other form of sexual 
violence of comparable gravity; (h) Persecution 
against any identifiable group or collectivity on 
political, racial, national, ethnic, cultural, religious, 
gender as defined in paragraph 3, or other grounds 
that are universally recognized as impermissible 
under international law, in connection with any act 
referred to in this paragraph or any crime within the 
jurisdiction of the Court; (i) Enforced disappearance 
of persons; (j) The crime of apartheid; (k) Other 
inhumane acts of a similar character intentionally 
causing great suffering, or serious injury to body or 
to mental or physical health.130 

The poor treatment of refugees does not fall under nearly all of 
these factors, however there is an argument to be made for section k, 
which is an all-inclusive catch phrase of other inhumane acts of similar 
character intentionally causing great suffering. We must determine 
whether the poor treatment of refugees qualifies as an inhumane act of 
similar character intentionally causing great suffering.131 In drafting 
the article, there were delegations on both ends of the spectrum. There 
were delegations that wanted to preserve this section, and there were 

                                                      
129 Rome Statute of the International Criminal Court, July 17, 1998, 
U.N. Doc. A/Conf. 183/9 (2002), available at 
http://www.icccpi.int/NR/rdonlyres/ADD16852-AEE9-4757-
ABE79CDC7CF02886/283503/RomeStatutEng1.pdf. 
130 Id. 
131 Id. 
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delegations raised grave concerns.132 The concerns arose over its 
imprecise, open nature and troubles understanding what falls under this 
category.133 The solution is seen in the language of the text in that 
specifying that “the acts must be of a character similar to that of the 
other enumerated acts and must intentionally cause great suffering or 
serious injury to mental or physical health.”134 Thus, it is somewhat 
subjective in determining whether Lebanon has violated crimes against 
humanity as to the Syrian refugees in Lebanon. The treatment of 
refugees has been subpar with the Lebanese government failing to care 
of the refugees in an ideal manner. However, despite these poor 
conditions the refugees face, realistically, Lebanon cannot be charged 
with failing to protect the Syrian refugees for fear of several reasons. If 
Lebanon were to be charged with such an action under pillar one, they 
could simply attempt to close their borders from Syrian refugees. This 
has not happened, and there are already political figures inside Lebanon 
proposing to close borders to Syrian refugees.135 Therefore, although 
Lebanon has a responsibility to protect Syrian refugees under pillar one 
due to the fact they are non-nationals inside the border, no one would 
or could challenge that Lebanon has failed to protect Syrian refugees 
for fear of the fact that it could force Lebanon to shut off its borders 
completely. 

 
B. Pillar II 
 
“Pillar two is the commitment of the international community 

to assist states in meeting those obligations.”136 Although Lebanon, as 
a state in the international community, must assist states in meeting 
these obligations, the purpose of pillar two is defeated once a State is 
determined to commit criminal violations.137 Syria has committed 

                                                      
132 Darryl Robinson, Defining Crimes Against Humanity at the Rome 
Conference, 93 AM. J. INT’L L. 43, 56 (1999). 
133 Id. 
134 Id. 
135 See Aoun’s Bloc Proposes Closing Borders to Syrian Refugees, THE 
DAILY STAR: LEBANON (Aug. 14, 2013) 
http://www.dailystar.com.lb/News/Lebanon-News/2013/Aug-
14/227277-aouns-bloc-proposes-closing-borders-to-syrian-
refugees.ashx#axzz2q1Pb2r4P (Aoun’s block has already proposed 
legislation seeking to close of its borders). 
136 Secretary General Report, supra note 99, at ¶ 11. 
137 Id. at ¶ 29. 
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criminal violations of genocide and war crimes, so the international 
community would be pillar three of the Secretary General’s report. 
Therefore, pillar two is outside the scope of this comment given that the 
Syrian civil war has been ongoing for two years. 

 
C. Pillar III 
 
Pillar three is the “responsibility of Member States to respond 

collectively in a timely and decisive manner when a State is manifestly 
failing to provide such protection.”138 “If a State is manifestly failing 
to protect its populations, the international community must be 
prepared to take collective action to protect populations, in accordance 
with the Charter of the United Nations.”139 Pillar three includes a 
variety of non-coercive and non-violent measures through chapters VI 
and VII of the Charter of the United Nations.140 The protection of 
refugees should be considered within the realm of pillar three. First and 
foremost, pillar three goes into effect after a state has failed to take the 
responsibility that they have to protect their people. This inference 
implies that one of the four crimes is taking place, and that many lives 
are at risk. The most successful way the international community can 
take—short of military action—to protect these people from massacre, 
is to provide aid and allow the people to seek refuge. No one denies 
that Lebanon has allowed Syrian refugees to enter the country, but it is 
the poor treatment of refugees that is problematic. The acceptance of 
refugees is an important aspect of the responsibility to protect, the 
importance of which several countries have highlighted in their 
meetings post-Secretary General Report.  

 
In the 97th plenary meeting on July 23, 2009, France and 

Bosnia and Herzegovina highlighted the importance of refugees in the 
doctrine of responsibility to protect.141 The representative of France 
stated that “[s]tate respect for human rights law, international 
humanitarian law and refugee law is the first step towards responsible 

                                                      
138 Id. at ¶ 11. 
139 U.N. Office of the Special Advisor on The Prevention of Genocide, 
The Responsibility to Protect, 
http://www.un.org/en/preventgenocide/adviser/responsibility.shtml. 
140 Secretary General Report, supra note 99, at ¶ 51. 
141 U.N. GAOR, 63rd Sess., 97th plen. mtg. at 9; 15-16, U.N. Doc. 
A/63/PV.97 (July 23, 2009). 
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sovereignty and preventing the four crimes.”142 The representative for 
Bosnia and Herzegovina stated that regional organizations should have 
measures to support capacity building in the protection of refugees and 
internally displaced persons.143 In the 99th plenary session, a 
representative of Romania maintained that the responsibility to protect 
encapsulates existing conventional and customary obligations under 
refugee law.144 These representatives all believe that the protection of 
refugees is vital to R2P. Based on these views, the protection of 
refugees should be included in pillar three for the international 
community in its responsibility. Subsequently, Lebanon should have a 
duty under pillar three to protect refugees that enter its borders from 
Syria.  

 
D. International Responsibility to Protect 
 
Under the doctrine of responsibility to protect, Lebanon 

should not be alone in helping Syrian refugees who are seeking asylum. 
Currently, there are a total of 2,322,564 Syrian refugees, 819,239 of 
which are inside Lebanon.145 This figure does not include unregistered 
refugees fleeing inside Lebanon or even those who have dual 
citizenship with Lebanon.146 Newly appointed resident and 
humanitarian coordinator for the U.N.’s global development network, 
Ross Mountain, recently spoke out about the refugee crisis in 
Lebanon.147 In his senior role at the United Nations Development 
Program, Mountain thinks Lebanon, as a nation, can capitalize by 
helping Syrian refugees.148 Mountain thinks, given the overwhelmed 
infrastructure, overcrowded neighborhoods, fierce competition for low-
                                                      
142 Id. at 9. 
143 Id. at 15-16. 
144 U.N. GAOR, 63rd Sess., 99th plen. mtg. at 9, U.N. Doc. A/63/PV.99 
(July 24, 2009). 
145 UNHCR, Syria Regional Refugee Response - Lebanon, supra note 7. 
146  Peter J. Spielmann, Lebanon Alarmed By Over 1 Million Syrian 
Refugees, AP (Jul. 10, 2013), http://bigstory.ap.org/article/lebanon-
alarmed-over-1-million-syrian-refugees. 
147 Brooke Anderson, U.N. Official: Lebanon Shouldn’t Go it Alone, 
THE DAILY STAR: LEBANON (Mar. 1, 2014), 
http://www.dailystar.com.lb/News/Lebanon-News/2014/Mar-
01/248895-un-official-lebanon-shouldnt-go-it-
alone.ashx#axzz2ucul8aRr. 
148 Id. 
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paying jobs, among other problems, that Lebanon’s efforts have been 
commendable.149 Mountain further added, “[i]t’s important for the 
international community to be supporting Lebanon. At the moment, it 
has in terms of population the greatest burden of any country.”150 
Lastly, Mountain attempted to make the argument that Syrian refugees 
are different from the Palestinian refugees currently in Lebanon 
because the Syrian refugees will have a home to return to.151 This, 
however, remains to be seen as that for this to occur President Assad 
will eventually need to be replaced and there are no signs that he is 
going anywhere anytime soon. Mountain is absolutely correct that the 
international community must aid Lebanon in dealing with this 
responsibility. 

 
The amount of refugees that Europe and the United States 

have taken in is significantly low. The United States only accepted a 
whopping thirty-one Syrian refugees in the last fiscal year.152 To put in 
perspective the landmass of Lebanon compared to that of the United 
States, it is roughly the size of Connecticut. Yet, despite this difference 
in landmass, Lebanon has been forced to accept hundreds of thousands 
of refugees while the U.S. has done little when it comes to Syrian 
refugees. The United States is not the only international power to not 
accept Syrian refugees; the United Kingdom has not opened its doors to 
Syrian refugees at all.153 People who have criticized the government 
have called Britain’s approach as “no room at the inn” policy.154 
However, not only has Britain failed to do its due diligence, but most of 
Europe has failed when it comes to accepting Syrian refugees.155 Only 

                                                      
149 Id. 
150 Id. 
151 Id. 
152 U.S. Slow to Allow Syrian Refugees to Emmigrate, NAT’L PUB. 
RADIO (Jan. 10, 2014), http://www.npr.org/2014/01/10/261271898/u-s-
slow-to-allow-syrian-refugees-to-emmigrate. 
153 Nicole Farage, Calls for Syrian Refugees to be Allowed in the UK, 
BBC NEWS, http://www.bbc.co.uk/news/uk-politics-25539843 (last 
updated Dec. 29, 2013). 
154 Andrew Grice, No Room at the Inn: Britain Condemned for Turning 
its Back on Syria’s Refugees, THE INDEPENDENT (Dec. 25, 2013), 
http://www.independent.co.uk/news/uk/politics/no-room-at-the-inn-
britain-says-no-to-syrias-refugees-9025265.html. 
155 Anne-Diandra Louarn, Amnesty Slams EU for Failing Syrian 
Refugees in Satirical Video, FRANCE 24, 
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Germany has been helpful to Syrian refugees in that they have taken in 
10,000 Syrian refugees.156 Outside of Germany, only nine countries in 
the EU have accepted refugees, and the total amount excluding 
Germany is 2,340 refugees. The effort taken by the European Union 
has been so pitiful that Amnesty International denounced this failure in 
satirical video.157 The crisis in Syria, in its entirety, has exemplified 
that despite the main reason for the failure of the responsibility to 
protect is the Security Council of the U.N. 

 
Article 23 of the Charter of the United Nations discusses the 

creation of the Security Council and lists the five permanent security 
council members, of which Russia and China are members.158 In 
article 27, paragraph three, the Charter of the United Nations states, 
“[d]ecisions of the Security Council on all other matters shall be made 
by an affirmative vote of nine members including the concurring votes 
of the permanent members,” which inferentially gives the permanent 
members a veto vote.159 The veto vote of the Security Council has been 
the greatest reason for the failures of international law. There is no 
better example than the events that have transpired in Syria. 

 
Russia and China continued to be a hindrance on any 

resolution in Syria. First, Russia and China voted against a proposed 
U.N. Security Council Resolution on October 4, 2011.160 French U.N. 
Ambassador Gerard Araud condemned Russia and China’s veto stating, 
“[t]his is not a matter of wording. It is a political choice. It is a refusal 
of all resolutions of the council against Syria."161 This was the first 
resolution that Russia and China vetoed. Then, on February, 4, 2012, 
Russia and China vetoed another Security Council Resolution on Syria 
which endorsed the Arab League plan for Assad to hand power to a 

                                                                                                          
http://www.france24.com/en/20131213-amnesty-international-video-
syria-refugee-EU/# (last updated Dec. 14, 2013). 
156 Id. 
157 Id. 
158 See U.N. Charter art. 23, para. 1. 
159 U.N. Charter art. 27, para. 3. 
160 Louis Charbonneau, Russia, China, veto U.N. Resolution 
Condemning Syria, REUTERS (Oct. 4, 2011), 
http://www.reuters.com/article/2011/10/05/us-syria-un-
idUSTRE7937M220111005 
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deputy for a smooth transition into democracy.162 “Russia complained 
that the draft resolution was an improper and biased attempt at “regime 
change” in Syria.”163 However, Russia’s true reasons are that Syria is 
its sole major Middle East ally and an important buyer of Russian arms 
exports as well as host to a Russian naval base.164 This led the U.S. 
Ambassador to the U.N., Susan Rise, to express her disgust with their 
veto adding that, “any further bloodshed that flows will be on their 
hands.”165 Again, on July 19, 2012, Russia and China vetoed another 
Security Council Resolution on Syria.166 The lack of Security Council 
resolution only further drove Syria into conflict. Failed efforts by the 
Security Council show that although the responsibility to protect is a 
widely accepted doctrine, politics will continue to be a plague against 
international law. 

 
Finally, on February 23, 2014, three years after the Syrian 

Civil War began, has the U.N. Security Council passed Security 
Council Resolution 2139.167 The Resolution is a great step taken by the 
international community that unfortunately has come far too late as a 
result of Russia and China.  The text of the resolution further supports 
the notion that Lebanon has done a commendable job taking in 
refugees. The text states:  

 
“Expressing grave concern at the increasing number 
of refugees and internally displaced persons caused 
by the conflict in Syria, which has a destabilising 
impact on the entire region, and underscoring its 
appreciation for the significant and admirable efforts 

                                                      
162 Louis Charbonneau & Patrick Worsnip, Russia, China Veto U.N. 
Draft backing Arab Plan for Syria, REUTERS (Feb, 4, 2012), 
http://www.reuters.com/article/2012/02/04/us-syria-
idUSTRE80S08620120204. 
163 Id. 
164 Id. 
165 Id. 
166 Michelle Nichols, Russia, China Veto U.N. Security Council 
Resolution on Syria, REUTERS (July 19, 2012), 
http://www.reuters.com/article/2012/07/19/us-syria-crisis-un-
idUSBRE86I0UD20120719. 
167 Susanna Capelouto, UN Security Council Passes Syria Aid 
Resolution, CNN (Feb. 23, 2014), 
http://www.cnn.com/2014/02/22/world/meast/syria-un-aid-resolution/. 
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that have been made by the countries of the region, 
notably Lebanon, Jordan, Turkey, Iraq and Egypt, to 
accommodate the more than 2.4 million refugees who 
have fled Syria as a result of the on-going violence, 
while acknowledging the enormous political, 
socioeconomic and financial impact of the presence 
of large-scale populations in these countries, and 
underscoring the need for all parties to respect and 
maintain the security and civilian character of camps 
for refugees and internally displaced persons.”168 

This statement, made by the Security Council, supports 
Lebanon as doing its best given the circumstances it has faced. 
Although Lebanon has not treated Syrian refugees with the greatest 
support, this is due to the grave circumstances that Lebanon has faced, 
and its intention has been nothing short of admiration on the part of the 
Security Council.169 “The resolution does not call for any sanctions or 
punishment and only refers to "further steps" should it not be 
implemented.”170 The lack of sanctions against Syria was probably due 
to a Russian veto, if there was any sanction.  

 
 CONCLUSION V.

 
The international community is at a crossroads today in 

determining how to handle the crisis that is Syria. However, in one 
aspect of the conflict, the international community has been an absolute 
failure. The international community has left the burden of providing 
shelter to refugees firmly on the shoulders of countries bordering Syria, 
mainly Lebanon, Jordan, and Turkey. Lebanon, as a result of its horrid 
history with Palestinian refugees, has been hesitant to provide support 
for these refugees. As a result, Syrian refugees in Lebanon face horrid 
conditions of inadequate shelter in the midst of a cold winter. The result 
could be the loss of life for refugees living in poor conditions.  

 
The international community has to take three actions. First, 

the international community needs to support Lebanon financially to 
provide actual care for refugees while simultaneously suppressing 
Lebanon’s fears and ensuring that this is only a temporary basis until 
the Syrian war ends, so that the refugees can return home. Secondly, 
                                                      
168 S.C. Res. 2139, U.N. Doc. S/RES/2139 (Feb. 22, 2014). 
169 See id. 
170 Capelouto, supra note 167. 
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the international community needs to accept the responsibility they 
have under the responsibility to protect doctrine as recorded in articles 
138-139 of the 2005 World Summit Report and the Attorney General’s 
subsequent report on the doctrine. They can do this by accepting more 
refugees into their territory, which would have two important effects. 
First, this would help carry the burden Lebanon faces in accepting 
refugees. Second, the international community would save several lives 
because they would know that they have another state that will accept 
them. Lebanon has a responsibility to protect Syrian refugees. 
However, if the international community fails to take on its 
responsibility, who will protect Lebanon? 
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AT THE INTERSECTION OF NATIONAL INTERESTS AND 
INTERNATIONAL LAW: WHY AMERICAN INTERESTS 
SHOULD ASSUME THE RIGHT OF WAY 
 
CLARK SMITH 
 
ABSTRACT: 
Following the interwar period and disastrous results of an isolationist 
foreign policy, the United States changed course coming out of the 
Second World War.  Assuming the global leadership role, the U.S. led 
the international effort to design and build the international institutions 
and organizations that would ensure and manage the global recovery 
from the war that ravaged the world’s economy, deter future wars by 
providing checks on and a balance of power, and that would ensure, to 
some degree, international systems based on rule of law.  Pursuit of 
U.S. interests should, when possible, be carried out within that 
international legal framework.  The U.S. should conform its actions to 
international legal norms, so long as it does not create a substantial 
departure from pursuit of national interests.  In considering ratification 
of conventions and treaties in areas of security and human rights, the 
U.S. should consider whether ceding sovereignty to unelected 
committees charged with monitoring U.S. compliance with the terms of 
those agreements is in U.S. interests.  On the other hand, ceding 
sovereignty as a result of continued global leadership in the 
international economic institutions built by the U.S. and its allies may 
actually weigh in favor of U.S. interests.  Finally, diverging from 
traditional international rules when dealing with contemporary 
challenges may also be in U.S. interests, particularly when adhering to 
values concerning the rule of law that respects human rights.  To that 
end, the U.S. should consider, with partners when possible, the 
evolvement of new norms through action.  Justification based on 
legitimacy is a valid interest. The U.S. should also rely on national 
institutions in managing the conflict between national interests and 
international cooperation, but always with the awareness of national 
interests. 
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 “Do you never stop to reflect just what it is that America stands for?  If 
she stands for one thing more than another, it is for the sovereignty of 
self-governing peoples . . .” 

- President Woodrow Wilson1 
 

I. INTRODUCTION 
 

Chief among United States values are the principles of 
sovereignty and self-determination, both of which are sacred in the U.S. 
system of government and, accordingly, central to U.S. policy interests.  
As such, U.S. decisions to enter into international agreements, or 
otherwise adhere to international law, should not be made solely in 
accordance with commitments to international institutions or 
organizations, particularly at the expense of commitments to our own 
principles and interests.  As an example, certain treaties—such as the 
U.N. Convention on the Law of the Sea Treaty (UNCLOS) and the 
U.N. Convention on the Rights of Persons with Disabilities (CRPD)—
favored by one or the other political branches might do little to promote 
broad U.S. interests and, instead, would risk subjecting the U.S. to 
sources of law inconsistent with our principles of government.2 

 
The Executive, when signing treaties knowing that Senate 

support is insufficient, commits the U.S. under international law “to 
refrain from acts which would defeat the object and purpose” of those 
treaties.3  Despite such international legal commitment, however, those 

                                                      
1. Woodrow Wilson, Speech on Military Preparedness at Soldiers’ 
Memorial Hall, Pittsburgh, PA (Jan. 29, 1916), in Addresses of 
President Wilson, UNITED STATES CONGRESSIONAL SERIAL SET, 11 
(1916). 
2  United Nations Convention on the Law of the Sea, Dec. 10, 1982, 
1833 U.N.T.S. 397 [hereinafter UNCLOS]; United Nations Convention 
on the Rights of Persons with Disabilities, Dec. 13, 2006, 2515 
U.N.T.S. 3 [hereinafter CRPD]; U.S. CONST. art. VI, cl. 2 (treaties 
ratified by the U.S. become the “supreme Law of the Land,” on par 
with federal statutes, and the treaty’s terms, or the interpretation of 
those terms by a treaty committee, may not conform to either existing 
state and federal law or prevalent social, cultural, and economic norms 
observed in the U.S.). 
3  Vienna Convention on the Law of Treaties art. 18, May 23, 1969, 
1155 U.N.T.S. 331 (the U.S. has not ratified the treaty but many parts 
are considered customary international law); cf. Curtis A. Bradley, 
Unratified Treaties, Domestic Politics, and the U.S. Constitution, 48 
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treaties have no domestic legal effect.4  Further, the assertion that the 
U.S. should engage broadly in international commitments is 
inconsistent with public opinion polls conducted by the Pew Research 
Center in December 2013.5 

 
Since the Second World War, the U.S. has exercised global 

leadership in the creation and management of international institutions 
and organizations built to rehabilitate damaged economies, promote 
and sustain economic development and growth, deter war and preserve 
peace, and facilitate international cooperation in many other necessary 
areas.  The growth of those institutions and organizations has been 
accompanied by a growth in treaties, conventions, and international 
agreements, as well as evolving customary international law. 

 
Some agreements, such as the multilateral North Atlantic 

Treaty, have been and continue to be consistent with U.S. interests.6  
Others reach a point where they are simply incompatible with U.S. 
interests.7  Some conventions appear to the Executive to be in U.S. 

                                                                                                          
HARV. INT’L L.J. 307, 308 (2007) (construing the obligation “as 
precluding only actions that would substantially undermine the ability 
of the parties to comply with, or benefit from, the treaty after 
ratification.”). 
4  See Medellín v. Texas, 552 U.S. 491, 504-05 (2008) (holding that 
while a treaty may constitute an international commitment, it is not 
binding domestic law without Congressional implementing legislation 
or the treaty itself conveys the intention that it be self-executing and 
ratified on that basis.); Medellín, 552 U.S. at 525-26 (stating that the 
President has an array of political and diplomatic means available to 
enforce international obligations, but unilaterally converting a non-self-
executing treaty into a self-executing one is not among them; 
responsibility for transforming international obligation arising from 
non-self-executing treaty into domestic law is Congress’s 
responsibility.). 
5  Pew Research Center, Public Sees U.S. Power Declining as Support 
for Global Engagement Slips (Dec. 3, 2013), http://www.people-
press.org/files/legacy-pdf/12-3-13%20APW%20VI%20release.pdf. 
6  See generally Jane E. Stromseth, The North Atlantic Treaty and 
European Security After the Cold War, 24 CORNELL INT'L L.J. 479 
(1991). 
7  Douglas J. Ende, Reaccepting the Compulsory Jurisdiction of the 
International Court of Justice: A Proposal for A New United States 
Declaration, 61 WASH. L. REV. 1145 (1986). 
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interests, but agreement cannot be found in the Senate.8  And, finally, 
some international conventions simply have no political support 
regarding U.S. interests.9 

 
This paper argues that international legal instruments and 

norms governing international cooperation are not always consistent 
with U.S. interests, and that pursuit of U.S. interests should prevail 
when inconsistent with those instruments and norms.  Following this 
introduction, part II of this paper will look at the historical transition in 
the first half of the twentieth century from a U.S. isolationist foreign 
policy to a fully engaged foreign policy of multilateralism beginning in 
the early 1940s.  Part II will also look at the role of the U.S. as it 
engaged in that policy, including the creation of the U.N. and 
associated institutions, and look at the rise of international law 
following the Second World War and why states adhered to 
international law.  While part III looks at some of the threats from the 
interpretation, and manipulation, of international law to U.S. interests, 
part IV looks at how U.S. political and legal frameworks might coexist 
with international law and transform international legal institutions to 
better align with U.S. interests. 
 

II. THE ROLE OF THE U.S. IN THE RISE OF 
INTERNATIONAL LEGAL AGREEMENTS AND 
INSTITUTIONS 

 
A. Pre-WWII – U.S. Isolationist Policy 

 
Multilateralism has been defined as “international governance 

of the ‘many,’” with its principal focus being the “opposition [of] 
bilateral and discriminatory arrangements . . . believed to enhance the 
leverage of the powerful over the weak and to increase international 
conflict.”10  Thus, cooperation among many states is likely to reduce 
conflict.  But in the early part of the last century starting around 1920-

                                                      
8  See generally Kevin Walker, Comparing American Disability Laws 
to the Convention on the Rights of Persons with Disabilities with 
Respect to Postsecondary Education for Persons with Intellectual 
Disabilities, 12 NW. U. J. INT'L HUM. RTS. 115 (2014). 
9  See generally David J. Scheffer, The United States and the 
International Criminal Court, 93 AM. J. INT'L L. 12 (1999). 
10  Miles Kahler, Multilateralism with Small and Large Numbers, 46 
INT'L ORG. 681, 681 (1992). 
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30’s, U.S. foreign policy was much more akin to an isolationist 
policy.11 

 
The U.S. departed briefly from this policy when it declared 

war on Germany in 1917, following continued German submarine 
attacks on U.S. ships in the North Atlantic.12  Following the war, and 
despite the efforts of President Woodrow Wilson to assume a broader 
multilateral role for the U.S. in foreign relations, the U.S. resumed its 
isolationist policies when the Senate rejected both the Treaty of 
Versailles and the Covenant of the League of Nations.13  One of the 
principal obstacles to achieving the two-thirds consent required by the 
Senate was opposition to Article X of the treaty, which, according to 
opponents, ceded U.S. war powers, and, thus, elements of U.S. 
sovereignty, to the Council of the League of Nations.14  Thus, 
Congressional opponents, fearing consequences of wading into 
increasingly complex European affairs likely to result from the peace 
treaty, retreated to the habitual aversion to involvement beyond the 
confines of the Western Hemisphere. 

 
This aversion to a multilateral approach to foreign relations 

following the First World War has been cited as one of the reasons 
leading to the rise in German nationalism and, eventually, the Second 
World War.15  Prior to hostilities beginning in 1914 and dating back to 
the end of the nineteenth century, Britain had been ceding ground to 

                                                      
11  Milestones: 1899–1913, OFFICE OF THE HISTORIAN, BUREAU OF 
PUB. AFFAIRS, U.S. DEPT. OF ST., 
http://history.state.gov/milestones/1899-1913 (last visited Mar. 1, 
2014). 
12  Milestones: 1914–1920, OFFICE OF THE HISTORIAN, BUREAU OF 
PUB. AFFAIRS, U.S. DEPT. OF ST., 
http://history.state.gov/milestones/1914-1920/wwi (last visited Mar. 1, 
2014). 
13  See Max Boot, When War Weariness Wears Off, THE WEEKLY 
STANDARD (Jan. 20, 2014), 
http://www.weeklystandard.com/articles/when-war-weariness-
wears_774085.html. 
14  The League of Nations, 1920, OFFICE OF THE HISTORIAN, BUREAU 
OF PUB. AFFAIRS, U.S. DEPT. OF ST., 
http://history.state.gov/milestones/1914-1920/league (last visited Mar. 
1, 2014); U.S. CONST. art. I, § 8, cl. 11; art. II, § 2, cl. 1. 
15  See THOMAS OATLEY, INTERNATIONAL POLITICAL ECONOMY 17-19 
(5th ed. 2011). 
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Germany, and the U.S., as the main infrastructure of the developing 
global economy.16  After the Treaty of Versailles was concluded, and 
throughout the decade following the war, Britain and France were 
compelled to enforce the debilitating reparations imposed on 
Germany.17  This imposition on post-war Germany, without any relief, 
can be sourced to U.S. decisions refusing any debt relief for Britain and 
France.18  The allies had borrowed heavily from the U.S. to finance 
their war efforts and, following the conclusion of hostilities, the U.S. 
refused any debt concessions.19  The U.S. further shunned Europe by 
restricting the number of immigrants permitted entry into the U.S.  
Quotas were introduced in 1921, and by 1929 only 150,000 immigrants 
per year were permitted entry into the U.S.20 

 
One result of the lack of cooperation was that Germany’s pre-

war growing economy was unable to recover and this impacted all of 
Europe, if not the U.S. as well.21  Economies of Europe, as well as the 
U.S. economy, contracted and instead of cooperative solutions, states 
began retreating further into economic isolation via trade barriers 
discriminating against foreign markets and favoring, instead, domestic 
manufacturers and producers.22  The resulting stock market crash of 
1929 and global economic decline fueled German nationalism, paving 
the way for the Nazi party’s rise and the century’s second Great War on 
the European continent barely twenty years after the end of the first.23 

 
Around 1940, the momentum for a shift from an isolationist to 

a multilateral approach in U.S. foreign relations gathered steam with 
recent German military success in Europe being the impetus behind the 

                                                      
16  Id. at 17.  
17  Id. 
18  Id. 
19  Id. 
20  The Immigration Act of 1924 (The Johnson-Reed Act), OFFICE OF 
THE HISTORIAN, BUREAU OF PUB. AFFAIRS, U.S. DEPT. OF ST., 
http://history.state.gov/milestones/1921-1936/immigration-act (last 
visited Mar. 1, 2014). 
21  See OATLEY, supra note 15. 
22  Id. 
23  Milestones: 1937–1945, OFFICE OF THE HISTORIAN, BUREAU OF 
PUB. AFFAIRS, U.S. DEPT. OF ST., 
http://history.state.gov/milestones/1937-1945 (last visited Mar. 1, 
2014). 
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shift.24  The U.S. feared not only German military success in Europe, 
but also Japanese military success in East Asia, and worried that the 
Western Hemisphere could be a subsequent target.25  By July 1941, the 
U.S. froze Japanese assets and ceased supporting Japan with oil and 
other commodities, and Japan had become heavily dependent upon 
those U.S. exports to sustain its imperial ambitions in East Asia.26  
Japan viewed U.S. hegemony in the West, and U.S. assertion of the 
Monroe Doctrine, as justification for its own imperial ambitions.  
Seeing the U.S. as threatening both Japan’s reputation and economy, 
Japan saw itself in a position in which the only choices were war, or 
subservience, to the U.S.27  It was not until the attack at Pearl Harbor, 
however, that the U.S. finally galvanized for total war, and a permanent 
repeal of a primarily isolationist policy. 
 

B. Post-WWII – Transition to a Policy of 
Multilateralism 

 
Even before the end of the Second World War, Western 

countries agreed on the need to engage in multilateral negotiations. 
These negotiations intended to create international agreements and 
institutions designed to facilitate the management of historical conflicts 
and the rebuilding of war-ravaged countries.28  Many of these new 
institutions were economic in nature designed along the premise that 

                                                      
24  Milestones: Lend-Lease and Military Aid to the Allies in the Early 
Years of World War II, OFFICE OF THE HISTORIAN, BUREAU OF PUB. 
AFFAIRS, U.S. DEPT. OF ST., http://history.state.gov/milestones/1937-
1945/lend-lease (last visited Mar. 1, 2014). 
25  Milestones: Japan, China, the United States and the Road to Pearl 
Harbor, 1937–41, OFFICE OF THE HISTORIAN, BUREAU OF PUB. 
AFFAIRS, U.S. DEPT. OF ST., http://history.state.gov/milestones/1937-
1945/pearl-harbor (last visited Mar. 1, 2014). 
26  See Dr. Jeffrey Record, Japan's Decision for War in 1941: Some 
Enduring Lessons, STRATEGIC STUDIES INSTITUTE (SSI) (Feb. 9, 2009), 
http://strategicstudiesinstitute.army.mil/pubs/display.cfm?pubID=905. 
27  Id. 
28  Milestones: Wartime Conferences, 1941–1945, OFFICE OF THE 
HISTORIAN, BUREAU OF PUB. AFFAIRS, U.S. DEPT. OF ST., 
http://history.state.gov/milestones/1937-1945/war-time-conferences 
(last visited Mar. 1, 2014). 
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mutual economic interdependence would be a strong deterrence to 
war.29 

 
The architecture of this post-war global economic 

interdependent system was created at Bretton Woods, New Hampshire, 
and became known as the Bretton Woods Conference.30  The primary 
outcomes of Bretton Woods were the establishment of the International 
Monetary Fund (IMF) and the International Bank for Reconstruction 
and Development (World Bank).31 

 
The IMF was designed to monitor balance of payments and 

assist in the reconstruction of the global international payment system.32  
Member states contribute to a pool through a quota system from which 
states with payment imbalances may temporarily borrow funds.33  
Through this and other activities such as monitoring other member 
states’ economies and the demand for self-correcting policies, the IMF 
improves member states’ economies.34 

 
The World Bank was responsible for financing and 

supervising international reconstruction and development of European 
nations devastated by the Second World War.35  After the 
reconstruction of Europe, the World Bank advanced global economic 
development and poverty eradication efforts.36 

 
The General Agreement on Tariffs and Trade (GATT) was 

signed later in 1947.  The purpose of the GATT, which became the 
World Trade Organization (WTO) in 1995, was the regulation of 
international trade, to include the substantial reduction of barriers to 

                                                      
29  MARGOT HORSPOOL & MATTHEW HUMPHREYS, EUROPEAN UNION 
LAW 14 (6th ed. 2012). 
30  Milestones: Bretton Woods-GATT, 1941–1947, OFFICE OF THE 
HISTORIAN, BUREAU OF PUB. AFFAIRS, U.S. DEPT. OF ST., 
http://history.state.gov/milestones/1937-1945/bretton-woods (last 
visited Mar. 1, 2014). 
31  Id. 
32  See OATLEY, supra note 15, at 214-15; Harold Hongju Koh, Why Do 
Nations Obey International Law?, 106 YALE L.J. 2599, 2614 (1997). 
33  See OATLEY, supra note 15, at 214. 
34  Id.; Koh, supra note 32. 
35  See OATLEY, supra note 15, at 300; Koh, supra note 32. 
36  See OATLEY, supra note 15, at 300; Koh, supra note 32. 
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free trade.37  Regional economic communities reinforced these 
multilateral economic organizations, and are governed by their own 
international agreement.38 

 
C.  The United Nations 

 
The most significant multilateral institution to be created out 

of the Second World War was when the U.N.  Representatives from the 
U.S., Britain, the Soviet Union, and China met in August and 
September of 1944 in Washington to create a post-war organization 
based on collective security principles.39  Major components of this 
new, multilateral, collective security organization included the General 
Assembly, represented by all member states, and the Security Council, 
represented by only the few remaining major powers following the 
Second World War.40 

 
The U.N., a multilateral, international organization, was 

officially established on October 24, 1945, to promote international 
peace and cooperation.41  The U.N. also created a substantial body of 
international law through numerous treaties and conventions.42  States 
bind themselves legally under international law when they become 
signatories to the U.N. Charter, as well as various associated treaties 
and conventions.43  Now bound under international law, these same 
states essentially cede, voluntarily, a portion of their sovereignty by 
permitting, in advance, the U.N. to take enforcement action against 
them should they violate certain articles of the Charter.44 

                                                      
37  See OATLEY, supra note 15, at 4. 
38  See Koh, supra note 32. 
39  Milestones: The Formation of the United Nations, 1945, OFFICE OF 
THE HISTORIAN, BUREAU OF PUB. AFFAIRS, U.S. DEPT. OF ST., 
http://history.state.gov/milestones/1937-1945/un (last visited Mar. 29, 
2014). 
40  Id. 
41  Id. 
42  See Role of the United Nations in International Law, 2011 TREATY 
EVENT: TOWARDS UNIVERSAL  
PARTICIPATION AND IMPLEMENTATION, 
https://treaties.un.org/doc/source/events/2011/Press_kit/fact_sheet_5_e
nglish.pdf (last visited Mar. 29, 2014). 
43  See, e.g., Vienna Convention on the Law of Treaties, May 23, 1969, 
1155 U.N.T.S. 331. 
44  See, e.g., U.N. Charter ch. VII. 
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The U.S. thought the U.N. was capable of success where the 

League of Nations was not.45  President Franklin Roosevelt, with the 
benefit of hindsight, took a different approach than that of President 
Wilson to ensure U.S. Senate support for membership in this global 
governing institution.46  President Roosevelt worked for bipartisan 
support, in addition to public support, for U.S. membership in a global 
organization designed to prevent future wars like those fought in 
Europe twice in the past thirty years, as well as in the Pacific.47  
President Roosevelt’s approach garnered overwhelming Senate 
approval.48 

 
The lessons learned from the U.S. refusal to accept its global 

leadership role following the First World War, corresponding with its 
return to an isolationist policy, were key in spurring U.S. policymakers 
to action in planning for a new, post-war world order even before the 
Second World War was concluded.49  It was clear that the Second 
World War was caused, at least in part, by the U.S. refusal to lead a 
rebuilding effort for the global economy in the 1920s.50  But the U.S. 
emerged from the Second World War powerful, capable, and willing to 
assume a global leadership role.  Leading a multilateral effort in 
creating the international institutions that would deter future wars, spur 
global economic recovery, growth, stability, and promote human 
rights.51 
 

D. Why Do Nations Comply with International 
Law? 

 
The success of the U.S.-led post-war efforts depended upon 

the member states’ commitment, including that of the U.S., to adhering 
to the binding legal agreements into which they had entered.  Violation 
of Article 2(4) of the U.N. Charter, for example, might trigger an 
enforcement action designed to compel a member state into 

                                                      
45  See Milestones: The Formation of the United Nations, supra note 
39. 
46  Id. 
47  Id. 
48  Id. 
49  See OATLEY, supra note 15, at 17-18. 
50  Id. at 18. 
51  Id. at 19. 
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compliance.52  But not all violations of the agreements entered into by 
states trigger enforcement actions, and so motivation by member states 
to comply must lie, at least in part, elsewhere. 

Generally, international rules often go unenforced; however, 
states still obey those rules nonetheless.53  This is demonstrated by the 
belief on the part of the state that it has a legal obligation to adhere to 
the rules (known as opinio juris sive necessitatis).54  Adherence to those 
rules has also been attributed to several factors including: the declining 
notion of sovereignty; an increase in the number of international 
organizations and non-state actors; an increased blurring of the lines 
between public and private; the proliferation of treaty-based and 
customary rules; and the homogenization of domestic and international 
systems.55 

 
During the Cold War, the superpowers’ adherence to 

international law, which derived from international organizations, 
institutions, and agreements, fell in importance and gave way to 
political, as opposed to legal, concepts such as realism.56  According to 
realism, world politics is driven by competitive self-interest and not 
constrained by international legal obligations.57  Interstate cooperation 
took a back seat to competitive self-interest during this period, until 
new entities began crowding the field of international law.58 

 
The latter part of the twentieth century saw the growth of non-

state actors, such as multinational corporations and international non-
governmental organizations, intersecting legally with states and 
compelling greater legal cooperation among states and non-state 
actors.59  The collapse of the Soviet Union and the conclusion of the 
Cold War seemed to create a further resurgence in international 

                                                      
52  See, e.g., U.N. Charter art. 2, para. 4. 
53 Koh, supra note 32, at 2603 (citing HANS J. MORGENTHAU, POLITICS 
AMONG NATIONS: THE STRUGGLE FOR POWER AND PEACE 249-52 (2nd 
ed. 1954)). 
54  See Alan Watson, An Approach to Customary Law, 1984 U. ILL. L. 
REV. 561, 562-63 (1984). 
55  See Koh, supra note 32, at 2604. 
56  Id. at 2615. 
57  See generally JOHN ROURKE, INTERNATIONAL POLITICS ON THE 
WORLD STAGE (2007). 
58  See Koh, supra note 32, at 2624. 
59  Id. at 2625. 
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cooperation.60  In 1991, the U.N. authorized the forcible removal of Iraq 
from Kuwaiti territory, and a large multi-national force was cobbled 
together for just that task.61  In 1992, members of the European 
Community signed the Treaty of Maastricht.62  Thereafter, in 1994, the 
U.S., along with its North American partners, concluded the North 
American Free Trade Agreement.63  New international law was being 
created through multilateral engagement, but challenges to international 
cooperation would highlight the difficulties of global legal 
governance.64 
 
III. THE RISING THREAT TO AMERICAN INTERESTS FROM 

THE RISING INFLUENCE OF INTERNATIONAL LAW 
 

A. Globalization and the Effects on U.S. Interests 
 

Globalization is a fiercely disputed topic.65 What is not 
disputed, however, is that it creates an ever-increasing body of 
regulation and corresponding obligations to manage the state-to-state 
and state-to-non-state interactions of those seeking to benefit from 
globalization.66  For example, conventions such as the UNCLOS and 
CRPD are perceived as necessary because of globalization.  However, 
globalization is not ordered only according to the principles of 
international legal agreements.67  Thus, not every international 
agreement on a topic pertaining to U.S. interests, whether 
globalization-related or not, is seen by the U.S. to be in its interests.68 

                                                      
60  Id. at 2630. 
61  S.C. Res. 678, para. 2, U.N. Doc. S/RES/678 (Nov. 29, 1990). 
62  Treaty on European Union (Maastricht text), July 29, 1992, 1992 
O.J. C 191/1. 
63  North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 
1992, 32 I.L.M. 289. 
64  See Koh, supra note 32, at 2616. 
65  See OATLEY, supra note 15, at 346-68. 
66  Id. at 358-67. 
67  Rafael Domingo, The Crisis of International Law, 42 VAND. J. 
TRANSNAT'L L. 1543, 1546 (2009); see generally Ryan Morrow, 
Treaties and the Federal Balance in an Era of Globalization, E-
INTERNATIONAL RELATIONS (Jan. 18, 2011), http://www.e-
ir.info/2011/01/18/treaties-and-the-federal-balance-in-an-era-of-
globalization/. 
68  See generally Peter Roff, Kill the Law of the Sea Treaty, U.S. NEWS 
(May 10, 2012), http://www.usnews.com/opinion/blogs/peter-
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Treaties like the UNCLOS and CRPD risk permitting 
international officials to set policy in areas intended to be regulated by 
the U.S. government, and such treaties risk infringing state 
sovereignty.69  For example, UNCLOS empowers a U.N. agency, the 
International Seabed Authority, to transfer technology and wealth from 
developed to undeveloped nations.70  Thus, on some issues of global 
importance, the U.S. elects not to become a signatory by either not 
concluding the agreement at all or by the Senate choosing not to grant 
consent to the treaty.71  This is not the same as the U.S. neither 
observing nor adhering to certain agreements to which the U.S. has 
decided not to become a signatory, but instead that the U.S., in 
foregoing ratification of the treaty, chooses not to be legally bound 
under international law by the specific international agreement.72 
 

B. Lawfare – An Example of the Effects of 
International Law on U.S. Interests 

 
An area in which the ability to address security interests is 

being hampered is lawfare.73  The term, “lawfare,” was first used 
extensively by Major General Charles Dunlap, the former Deputy 

                                                                                                          
roff/2012/05/10/kill-the-law-of-the-sea-treaty; Stian Reklev, Australia's 
opposition backs Kyoto 2, REUTERS (Aug. 16, 2012), 
http://www.reuters.com/article/2012/08/16/us-australia-kyoto-
idUSBRE87F0A520120816. 
69  U.S. Senator Ted Cruz, Limits on the Treaty Power, 127 HARV. L. 
REV. F. 93, 94 (2014). 
70  Melody Finnemore, Fluid Body of Law from Maritime Statutes of 
Old to New Developments in Wave and Tidal Energy, Ocean Law 
Continues to Evolve, OR. ST. B. BULL., May 2010, at 19, 23; see also 
George F. Will, The LOST sinkhole, WASH. POST (June 22, 2012), 
http://articles.washingtonpost.com/2012-06-
22/opinions/35461763_1_royalty-payments-reagan-adviser-sea-treaty. 
71  See Roff, supra note 68; see generally Reklev, supra note 68. 
72  See e.g., CRPD, supra note 2. 
73  See Sebastian Gorka, Briefing: White House Review Threatens 
Counter-Terrorism Operations, THE LAWFARE PROJECT (Dec. 5, 2011), 
available at http://www.thelawfareproject.org/summary-of-white-
house-review-briefing.html (last visited Mar. 2, 2014) (summarizing 
that this action is “directly impacting the capacity of federal agencies . . 
. to protect the United States from . . . threats to our security.”). 
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Judge Advocate General of the U.S. Air Force.74  Dunlap defines 
lawfare “as the strategy of using—or misusing—law as a substitute for 
traditional military means to achieve an operational objective.”75  As 
such, the term can be used for positive and negative purposes.76  More 
often, and more recently, the term is used as a label to criticize those 
who manipulate international law, legal proceedings, and judicial 
systems to make claims against the state, especially in areas related to 
strategic military and political goals.77 

 
While the term is controversial, the increased use of the 

concept is undeniable.78  Lawfare is often used as a weapon in 
asymmetrical warfare by guerrillas or terrorists against larger nations 
where the rule of law is developed.79  As an example, lawfare can be the 
exploitation of actual or orchestrated violations of the Law of Armed 
Conflict by non-state enemy combatants as a strategy to counter the 
effectiveness of a superior armed force.80  Israel is a frequent target of 
lawfare, as noted by legal scholar Anne Herzberg.  She writes that the 
 

detractors of the Jewish state are increasingly using 
civil lawsuits and criminal investigations around the 
world to tie Israel's hands against Palestinian terror 
by accusing Jerusalem of “war crimes” and “crimes 
against humanity.”  In the process, the NGOs also 
subvert and interfere with the diplomatic relations of 

                                                      
74  Charles J. Dunlap, Jr., Lawfare Today: A Perspective, 3 YALE J. 
INT'L AFF. 146, 146 (2008). 
75  Id. 
76  Id. at 147. 
77  Brooke Goldstein & Benjamin Ryberg, The Emerging Face of 
Lawfare: Legal Maneuvering Designed to Hinder the Exposure of 
Terrorism and Terror Financing, 36 FORDHAM INT'L L.J. 634, 637 
(2013). 
78  See generally David Scheffer, Whose Lawfare Is It, Anyway?, 43 
CASE W. RES. J. INT'L L. 215 (2010). 
79  See Nathaniel Burney, International Law: a Brief Primer, THE 
BURNEY LAW FIRM, LLC, 
http://www.burneylawfirm.com/international_law_primer (last visited 
Mar. 2, 2014). 
80  See Maj. Gen. Charles J. Dunlap Jr., Lawfare amid warfare, WASH. 
TIMES (Aug. 3, 2007), 
http://www.washingtontimes.com/news/2007/aug/03/lawfare-amid-
warfare/. 
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Western countries with Israel.  These lawsuits 
typically ignore the difficulty Israel faces in fighting 
terrorists who target Israeli civilians while hiding 
among their own civilian populations.  The 
accusations also ignore the measures Israel takes to 
avoid civilian casualties, including the strictest rules 
of engagement for any Western army.  While Israel is 
not the only country that has been subject to this sort 
of lawfare – several prominent NGOs have filed 
similar suits against U.S. officials in France and 
Germany – it is a primary target.81 

 
Lawfare can also include frivolous lawsuits against journalists 

and politicians who speak publicly about issues of national security.82  
In 2005, for example, the Islamic Society of Boston filed a defamation 
lawsuit against seventeen media defendants for speaking publicly about 
the Society's alleged connections to radical Islam and for commenting 
critically on the construction of the Society's Saudi-funded Boston 
mosque.83  Eventually, the suit was dismissed.84 

 
Misuse of legal terminology to influence public opinion is also 

considered lawfare.85  As an example, the U.N. has passed a Resolution 
on Combating Defamation of Religions nearly every year since 1999.86  
There are claims that the Resolution is a political attempt to stifle any 
criticism of Islam and, in turn, free speech.87  But international law 

                                                      
81  See Anne Herzberg, Lawfare Against Israel, WALL ST. J. (Nov. 5, 
2008), 
http://online.wsj.com/news/articles/SB122583394143998285.html. 
82  Susan W. Tiefenbrun, Semiotic Definition of “Lawfare”, 43 CASE 
W. RES. J. INT'L L. 29, 53 (2010). 
 
83  See Global Relief Found., Inc. v. New York Times Co., 2003 WL 
403135 (N.D. Ill. Feb. 20, 2003). 
84  Global Relief Found., Inc. v. New York Times Co., 390 F.3d 973, 
990 (7th Cir. 2004) (affirming district court decision “to enter summary 
judgment in favor of the defendants because their reports about GRF 
were substantially true.”). 
85  See Tiefenbrun, supra note 82, at 56. 
86  See Robert Evans, Islamic bloc drops U.N. drive on defaming 
religion, REUTERS (Mar. 25, 2011), 
http://in.reuters.com/article/2011/03/24/idINIndia-55861720110324. 
87  See Tiefenbrun, supra note 82, at 56. 
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attorney Elisabeth Samson argues that defamation of a religion is a 
legal impossibility, and thus a form of lawfare.88  A religion is not a 
““person, business, group or government,” all of which are tangible 
entities required by the legal definition of defamation.”89  Instead, 
religion is a set of beliefs.90  U.S. recognition of such a resolution would 
not be compatible with the First Amendment, which provides that 
“Congress shall make no law . . . abridging the freedom of speech.”91  
Further, “the hallmark of the protection of free speech is to allow ‘free 
trade in ideas’—even ideas that the overwhelming majority of people 
might find distasteful or discomforting.”92 

 
Exploitation of universal jurisdiction laws has been labeled 

lawfare as well.93  Cited examples include: Jordan's extradition demand 
for a Dutch politician to stand trial for blasphemy of Islam, Belgium's 
attempted prosecution of former U.S. President George Bush and 
British Prime Minister Tony Blair for war crimes, and a South African 
legal organization’s call for U.S. President Barack Obama’s indictment 
for crimes against humanity and genocide.94  Of course, not all lawsuits 
similar to the types discussed are acts of lawfare.  But manipulation of 
Western court systems, use of Western “hate speech laws,” and other 
products of political correctness employed to harm democratic 
principles are unsupportable.95 
 
 
 
 
 

                                                      
88  Id. 
89  Id. 
90  Id. 
91  U.S. CONST. amend. I. 
92  Virginia v. Black, 538 U.S. 343, 358 (2003). 
93  See Tiefenbrun, supra note 82, at 58. 
94  Brooke Goldstein, Opening Remarks at the Lawfare Conference 
(March 11, 2010), http://www.thelawfareproject.org/141/opening-
remarks; Press Release – Obama Docket, THE MUSLIM LAWYERS 
ASSOCIATION, http://www.mlajhb.com/press-release-obama-docket 
(last visited Mar. 2, 2014). 
95  See Brooke Goldstein & Aaron Eitan Meyer, “Legal Jihad”: How 
Islamist Lawfare Tactics Are Targeting Free Speech, 15 ILSA J. INT'L 
& COMP. L. 395, 409 (2009). 
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E. Ceding American Sovereignty 
 

 The Threat to U.S. Democracy from 6.
Global Governance 

 
Sovereignty is a concept viewed quite differently among 

different states.96  For example, the U.S. is quite principled with regards 
to sovereignty while European states are willing to cede sovereignty in 
many areas.97  The European Union (EU) has developed a new body of 
international economic law and permitted individual European states, 
by ceding parts of their national sovereignty, to achieve economies of 
scale in negotiations with non-EU states.98  This, in turn, has improved 
their negotiation positions with other states.99  Whatever the criticism of 
the individual European states’ ceding of national sovereignty through 
the EU, it has demonstrated some success for many EU states in areas 
of economic growth despite the turmoil from the global economic 
downturn beginning in 2008.100 

 
But where the EU may benefit from the imposition on their 

individual states’ democratic processes of supranational or international 
law, the U.S. would not.  Whether international law derives from 
decisions of courts addressing international issues or from rules and 
regulations of international organizations like those created in the 
aftermath of the Second World War, both have implications for a 
democratic state in that both may impose legal outcomes without the 
direct involvement of the democratic state’s lawmaking functionaries.101 

 
In the case of law deriving from court decisions, there is no 

involvement of a state’s popular decision-making process.102  On the 

                                                      
96  See Robert O. Keohane, Ironies of Sovereignty: The European 
Union and the United States, 40 JCMS: J. OF COMMON MARKET STUD., 
743, 744-46 (2002). 
97  Id.; see also Alex Newman, The EU: Regionalization Trumps 
Sovereignty, THE NEW AMERICAN (Aug. 20, 2013), 
http://www.thenewamerican.com/world-news/item/16343-the-eu-
regionalization-trumps-sovereignty. 
98  Paul B. Stephan, International Governance and American 
Democracy, 1 CHI. J. INT'L L. 237, 243 (2000). 
99  Id. 
100  Id. at 244. 
101  Id. at 245. 
102  Id. 



 Journal of International Law  

209 

other hand, law created by the establishment of international 
organizations permits some limited role for the U.S. executive and 
legislative branches in drafting the details of the agreement to which 
the U.S. will accede.103  In turn, each branch has a say in crafting the 
impending legislation, assuming necessity, to determine how 
international law will become domestic law.104  Further, both branches 
may agree to withdraw the U.S. from its commitment should that 
commitment be considered no longer consistent with U.S. interests.105  
While checks on the latter may afford the U.S. greater flexibility than 
on the former, checks on international law created by international 
organizations are not necessarily sufficient.106 
 

 Use of Force 7.
 

Decisions concerning whether to threaten or actually use 
military force are among the most, if not the most, important decisions 
a state considers.  Limiting a state’s authority for those decisions by 
subjecting them to a supranational authoritative source diminishes a 
state’s sovereignty.107  Of course an entirely unilateral, non-coalition 
use of force extraterritorially by a state for reasons based solely on 
national self-interest should never be justified or permitted by the 
international community.  But just because international officials and 
legal scholars invoke the U.N. Charter as rationale for the illegality of 
the use of force does not make the action illegitimate or even 
impermissible.108 

 
In March 1999, air forces from member states of the North 

Atlantic Treaty Organization (NATO) began bombing targets in the 
former Yugoslavia in order to end widespread violations of 
international law perpetrated by Serbian military and police forces 
against Kosovar Albanians.109  Because the U.N. Security Council 
action did not sanction the NATO action, many legal observers 

                                                      
103  Id. 
104  Id. at 244. 
105  Id. at 245. 
106  See generally id. at 252-53. 
107  John R. Bolton, Should We Take Global Governance Seriously?, 1 
CHI. J. INT'L L. 205, 208 (2000). 
108  See generally INDEPENDENT INTERNATIONAL COMMISSION ON 
KOSOVO, THE KOSOVO REPORT: CONFLICT * INTERNATIONAL 
RESPONSE * LESSONS LEARNED 163-201 (2001). 
109 Id. at 33-98; see Bolton, supra note 107, at 208. 
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considered the action a violation of the U.N. Charter.110  But attempt by 
the U.N. Security Council to instead condemn the action was actually 
defeated by a wide margin.111  NATO member states found justification 
in the action.  The U.S. concluded the action was justified based on 
excessive and indiscriminate use of force by Serbian forces, pending 
actions by Serbian forces targeting Kosovar Albanians, and the threat to 
the wider region including Albania, Macedonia, and NATO allies 
Greece and Turkey.112  Britain also found legal justification in that force 
is permissible in extreme circumstances in order to prevent a pending 
humanitarian atrocity.113 

 
 International Criminal Court 8.

 
Another international legal instrument that risked ceding U.S. 

sovereignty was the International Criminal Court (ICC).114  Initially 
supportive of the ICC, the U.S. ultimately renounced its signature of 
the treaty.115  U.S. personnel would have come under the jurisdiction of 
the ICC if either the U.S. ratified the treaty or if U.S. personnel 
engaged in conduct determined by the ICC to be under their criminal 
jurisdiction and occurring within the territory of a state party to the 

                                                      
110  See generally Louis Henkin, Kosovo and the Law of 
“Humanitarian Intervention”, 93 AM. J. INT'L L. 824 (1999); cf. 
generally Robert J. Delahunty & Antonio F. Perez, The Kosovo Crisis: 
A Dostoievskian Dialogue on International Law, Statecraft, and 
Soulcraft, 42 VAND. J. TRANSNAT'L L. 15 (2009). 
111  Ian Williams, The UN's Surprising Support, INSTITUTE FOR WAR & 
PEACE REPORTING (Apr. 19, 1999), http://iwpr.net/report-news/uns-
surprising-support. 
112  Sean D. Murphy, Contemporary Practice of the United States 
Relating to International Law, 93 AM. J. INT'L L. 628, 631 (1999). 
113  See KOSOVO AND THE CHALLENGE OF HUMANITARIAN 
INTERVENTION: SELECTIVE INDIGNATION, COLLECTIVE ACTION, AND 
INTERNATIONAL CITIZENSHIP 137 (Albrecht Schnabel & Ramesh 
Thakur eds., 2000). 
114  See generally Rome Statute of the International Criminal Court, 
July 17, 1998, 2187 U.N.T.S. 3. 
115  See Scheffer, supra note 9; Richard J. Goldstone, U.S. Withdrawal 
from ICC Undermines Decades of American Leadership in 
International Justice, THIRD WORLD TRAVELER, 
http://www.thirdworldtraveler.com/International_War_Crimes/USWith
drawal_ICC_Goldstone.html (last visited Mar. 2, 2014). 
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treaty.116  The risk to U.S. sovereignty is the transfer of authority to 
make law to an international institution.117  The ICC can expand the 
definition of offenses covered under the statute by gaining the approval 
of only two-thirds of the states party to the treaty.118  Additionally, some 
descriptions of crimes covered under the statute may not be interpreted 
uniformly and, therefore, permit the ICC to conclude its own 
jurisdiction through such non-uniform interpretation.119 
 

 Convention on the Rights of Persons with 9.
Disabilities (CRPD) 

 
The CRPD, signed by the Executive and awaiting the advice 

and consent of the Senate, is intended to protect the rights and dignity 
of persons with disabilities.120  From a public diplomacy perspective, it 
is presumed that the U.S. would boost its global reputation by holding 
itself to high human rights standard.  However, acceding to the treaty, 
without reservations, would risk ceding authority to an international 
committee of appointed experts from, potentially, countries with 
questionable human rights records.121  Similar human rights treaties 
often establish such a committee of experts to periodically review 
implementation of the treaty by the parties.  These committees, 
however, are not democratically elected, but instead appointed by state 
parties to the treaty, regardless of their human rights record. 

 
With regards to the CRPD, the committee “shall make such 

suggestions and general recommendations on the report as it may 
consider appropriate . . . and may request further information from 
States Parties relevant to the implementation of the present 
Convention.”122  Such recommendations may not be consistent with 
U.S. cultural, social, economic, and legal traditions and norms.  More 
important, with regards to U.S. interests and persons, the U.S. already 

                                                      
116  See Stephan, supra note 98, at 254. 
117  Id. 
118  Id. 
119  Id. at 253-55. 
120  See generally CRPD, supra note 2. 
121  U.N. Watch, What if dictatorships judged the world on human 
rights?, YOUTUBE (Feb. 19, 2014), 
http://www.youtube.com/watch?v=s_mIQNNhnpM. 
122 CRPD, supra note 2, at art. 36(1). 



 Journal of International Law  

212 

has ample domestic laws protecting the rights of disabled individuals.123  
Additionally, numerous federal agencies are also charged with 
protecting those rights.124  Thus, affected U.S. persons would 
experience no discernible benefit from U.S. accession to this treaty. 
 
IV. HOW PRIORITIZING AMERICAN INTERESTS MIGHT 

COEXIST WITH INTERNATIONAL LAW 
 

That international law, including customary international law, 
treaties, conventions, and other international agreements, cannot 
coexist with U.S. interests is inaccurate.  The U.S. has provided global 
leadership since the Second World War and it would run counter to 
U.S. interests to disengage from existing and beneficial international 
legal institutions and obligations and risk losing that global leadership 
role.  There are several areas in which U.S. interests can facilitate the 
transformation of international law. 
 

A. Intervention Based on Legitimacy, Not Just 
Legality 

 
The 1999 NATO Kosovo action was condemned by several 

states, including two of the five permanent Security Council members, 
as being illegal.125  However, the U.S. and its NATO allies, in using 
military force to halt the indiscriminate and excessive use of force by 
the Serbian military and paramilitary forces, acted on legitimate 
grounds.126  Following the Kosovo intervention, international legal 
scholar Antonio Cassese suggested that “under certain strict conditions 
resort to armed force may gradually become justified, even absent any 
                                                      
123 See e.g., 29 U.S.C. § 794 (2012); 42 U.S.C. ch. 126 (2011); 
Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400-1482 
(2012); Fair Housing Act, 42 U.S.C. §§ 3601-3631 (2011); 42 U.S.C. 
ch. 20, subchapter I-F (2011). 
124  Some of the federal agencies charged with protecting those rights 
include the U.S. Dep't of Justice Civil Rights Div.; U.S. Dep't of 
Transp. Fed. Transit Admin.; U.S. Dep't of Educ. Office for Civil 
Rights; U.S. Dep't of Health and Human Servs. Office for Civil Rights; 
U.S. Dep't of Labor Civil Rights Center; U.S. Dep't of House. and 
Urban Dev.; U.S. Dep't of Interior Office of Civil Rights; and the U.S. 
Dep't of Agric. Office of the Assistance Sec'y for Civil Rights. 
125  See Williams, supra note 111. 
126  See Murphy, supra note 112; see also KOSOVO AND THE 
CHALLENGE OF HUMANITARIAN INTERVENTION, supra note 113.  
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authorization by the Security Council.”127  Indeed, international 
lawyer Celeste Poltak notes that: 
 

while the terms of the Charter seem clear, in that 
Article 2(4) contains an absolute prohibition on the 
use of force, Article 2(4) may nevertheless lend itself 
to a narrow exception.  The idea that the well-
founded prohibition on the use of force is capable of 
exception in cases of extreme humanitarian need is 
consistent with: the principles of interpretation 
applicable to constituent documents; the evolution of 
the human rights paradigm at international law; and 
the evolving notion of a “threat to the peace.”  While 
the core prohibition on the use of force remains as 
relevant in the twenty-first century as it did in 1945 
when the Charter first came into force in order to 
preserve a stable global order, the international 
context in which the prohibition was first articulated 
has changed.128 

 
Poltak further indicates that the long-term flexibility of a:  
 

treaty rests largely on its ability to adapt to the 
changing needs of the context in which it functions” 
and that excising “a restrictive exception to the 
prohibition on the use of force in cases of 
humanitarian catastrophes involving the large scale 
loss of life is consistent with the overarching goals 
and purposes of the Charter and contemporary 
international law.129 
 
In 2001, the Canadian government presented to the U.N. 

General Assembly findings from research regarding ways to protect 
vulnerable populations in a manner that could be considered legitimate, 

                                                      
127  Antonio Cassese, Ex Injuria ius Oritur: Are We Moving Towards 
Legitimation of Forcible Humanitarian Countermeasures in the World 
Community?, 10 EUR. J. INT'L L. 23, 27 (1999). 
128  Celeste Poltak, Humanitarian Intervention: A Contemporary 
Interpretation of the Charter of the United Nations, 60 U. TORONTO 
FAC. L. REV. 1, 2-3 (2002). 
 
129  Id. at 3. 
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and thus legal.130  The doctrine is referred to as the Responsibility to 
Protect, or R2P, and emphasizes prevention of manmade humanitarian 
catastrophes, reaction to those catastrophes when they do arise, and 
rebuilding following any necessary intervention.131  The R2P report lists 
six criteria legitimizing intervention, despite claims of illegality, in 
such circumstances: appropriate authority, just cause, appropriate 
intention, last resort, proportional means, and reasonable prospects for 
success.132 

 
Despite this framework proposing the legitimization of 

intervention into the territory of another state for purposes of abating a 
state-made humanitarian crisis, the international community failed to 
intervene into the Darfur region of Sudan after 2003 when Arab militias 
began an ethnic cleansing campaign against non-Arab Sudanese in the 
region.  Unfortunately, continued arguments to the contrary emphasize 
that any intervention, including on humanitarian grounds, is 
permissible “only in self defense or in actions authorized by the 
Security Council.”133 

 
Darfur was an example where R2P provided both justification 

and authority for intervention on humanitarian grounds.  Additionally, 
the U.N. Charter could have been cited as facilitating intervention 
under R2P by permitting U.N. Members to take action to achieve 
universal respect for human rights and fundamental freedoms without 
distinction to race or religion.134  Further, a combined intervention in 
Darfur would have served not only humanitarian interests, but regional 
security interests as well.135 

 

                                                      
130  RESPONSIBILITY TO PROTECT: THE GLOBAL MORAL COMPACT FOR 
THE 21ST CENTURY 23-24 (Richard H. Cooper & Juliette Voïnov 
Kohler eds., 2009). 
131  See generally International Commission on Intervention and State 
Sovereignty, THE RESPONSIBILITY TO PROTECT (Dec. 2001), available 
at http://responsibilitytoprotect.org/ICISS%20Report.pdf. 
132  Id. at 32-37. 
133  SIMON CHESTERMAN, JUST WAR OR JUST PEACE?: HUMANITARIAN 
INTERVENTION AND INTERNATIONAL LAW 2 (2003). 
134  U.N. Charter arts. 55, 56. 
135  See generally Clionadh Raleigh & Caitriona Dowd, Governance 
and Conflict in the Sahel’s ‘Ungoverned Space’, 2 STABILITY: INT’L J. 
OF SEC. AND DEV., issue 2, 1 (2013), available at 
http://www.stabilityjournal.org/article/download/sta.bs/97. 
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Syria is another example of where a sovereign state leader 
harmed his own people.  President Barack Obama laid out the 
justification, under both domestic and international law, for 
intervention in Syria in September 2013, but ultimately elected not to 
do so.136  Some legal experts agreed that President Obama would have 
violated both domestic and international law had he intervened.137  But 
the Justice Department's Office of Legal Counsel has argued on prior 
occasions that the credibility of the U.N. Security Council is in U.S. 
interests and, therefore, can justify the President’s authority to use 
military force absent prior authorization from Congress.138  Under 
international law, the U.S. and coalition partners could have cited the 
doctrine of R2P, building upon the purposes of the Kosovo intervention 
and pushing the boundaries for a new, and necessary, international 
norm. 
 

B. Working within National Institutions and 
Transforming International Institutions 

 
U.S. interests can also better coexist within the international 

legal structure if the U.S. better utilizes existing national institutions 
and works to transform international institutions. 
 

 Sovereignty and International Cooperation 10.
 

By cooperating internationally, in international trade and 
capital markets for example, the U.S. does necessarily—and 
appropriately—cede some control of its domestic economy to 

                                                      
136  President Barack Obama, Remarks by the President in Address to 
the Nation on Syria (Sep. 10, 2013), http://www.whitehouse.gov/the-
press-office/2013/09/10/remarks-president-address-nation-syria 
(accessed Feb. 11, 2014); see also George Bisharat, Stumbling Forward 
in Syria, 37 HASTINGS INT'L & COMP. L. REV. 159 (2014). 
137  See Bisharat, supra note 136, at 160-61. 
138  Ganesh Sitaraman, Credibility and War Powers, 127 HARV. L. REV. 
F. 123 (2014); Auth. to Use Military Force in Libya, 35 Op. O.L.C., 
2011 WL 1459998, at 10 (Apr. 1, 2011); Deployment of U.S. Armed 
Forces to Haiti, 28 Op. O.L.C., 2004 WL 5743940, at 4 (Mar. 17, 
2004); Auth. to Use U.S. Military Forces in Som., 16 Op. O.L.C. 6, 11 
(1992). 



 Journal of International Law  

216 

international organizations.139  The “international law” created by these 
international organizations does restrict the U.S. in its ability to carry 
out preferred domestic policy choices.140  But effecting transformation 
of those international institutions needs to take place within the context 
of the U.S. Constitution, ensuring no risk to sovereignty is ceded 
unnecessarily. 

 
The Supremacy Clause provides that the “Constitution . . . 

shall be the supreme Law of the Land,” followed by “the Laws of the 
United States which shall be made in pursuance thereof; and all treaties 
made, or which shall be made, under the authority of the United 
States.”141  Therefore, participation in the international economic legal 
order, for example, necessarily takes place within the U.S. 
Constitution’s system of politics and laws.142  The “sovereignty of self-
governing peoples” is flexible.143  According to legal scholars Julian Ku 
and John Yoo, sovereignty of self-governing peoples: 
 

does not undermine the Constitution's allocation of 
powers or its guarantees of individual rights.  Indeed, 

                                                      
139  See OATLEY, supra note 15, at 23-24; see also JULIAN KU & JOHN 
YOO, TAMING GLOBALIZATION: INTERNATIONAL LAW, THE U.S. 
CONSTITUTION, AND THE NEW WORLD ORDER 2-4; 19-25 (2012). 
140  See e.g., DAVID HELD ET AL., GLOBAL TRANSFORMATIONS: 
POLITICS, ECONOMICS, AND CULTURE 187 (1999) (“policies supporting 
domestic industry and even domestic laws with respect to business 
competition and safety standards are subject to growing international 
scrutiny and regulation.”). 
141  U.S. Const. art. VI; see also Julian Ku & John Yoo, Globalization 
and Sovereignty, 31 BERKELEY J. INT'L L. 210, 211 (2013) (“Article 
VI's Supremacy Clause creates a hierarchy of federal law that places 
the Constitution first, followed by ‘the Laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or which 
shall be made, under the authority of the United States.’  This 
establishes the Constitution's superiority over all other authorities, 
including international laws and norms.”); see also Reid v. Covert, 354 
U.S. 1, 16-18 (1957) (explaining that the “Court has regularly and 
uniformly recognized the supremacy of the Constitution over a 
treaty.”). 
142  See Ku & Yoo, supra note 141, at 211. 
143 Woodrow Wilson, President of the U.S., Address at the Soldiers’ 
Memorial 
Hall (Jan. 29, 1916), in H.R. DOC. NO. 803, 13 (1916). 
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popular sovereignty already assumes that the U.S. 
government operates under substantial and 
fundamental constraints within its territory.  The U.S. 
cannot fully control external constraints on its 
sovereignty ... but it can restrict legal limits on its 
sovereignty by international organizations and 
multilateral treaties by withholding its consent to 
international regimes.144 

 
International trade and collective action necessitate 

international cooperation.  Resolving conflict that arises from 
international cooperative efforts by looking first to international law 
that trumps national sovereignty is not consistent with U.S. interests or 
the Constitution.145  However, the structural provisions of the 
Constitution do permit the coexistence of international legal institutions 
and U.S. political and legal institutions so that the U.S. may realize the 
benefits of international cooperation.146 
 

 Transforming the U.N. to Align with U.S. 11.
Interests 

 
It remains in U.S. interests to assist with the transformation of 

international institutions, most importantly the U.N.  The U.S. must 
engage its allies to shape the institutions to conform to U.S. interests 
when mutual, just as it did following the Second World War.147  The 
U.N. itself has advocated for transformational reform.148 Some of the 
more important proposals, cited by legal scholar Anne-Marie Slaughter, 
in the 2004 U.N. report included: adding human security to state 
security in the context of international peace and security; adopting the 

                                                      
144  See Ku & Yoo, supra note 141, at 234. 
145  Id. at 234-35. 
146  Id. at 235. 
147  See Anne-Marie Slaughter, Building Global Democracy, 1 CHI. J. 
INT'L L. 223, 225 (2000). 
148 See U.N. Secretary General’s High-level Panel on Threats, 
Challenges 
and Change, A More Secure World: Our Shared Responsibility (2004), 
available at 
http://www.un.org/en/peacebuilding/pdf/historical/hlp_more_secure_w
orld.pdf. 
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R2P doctrine; and reforming the Security Council.149  Each brings its 
own challenges, and unsurprisingly, none have been officially adopted 
by the U.N. 

 
The addition of human security, which refers to security of the 

individual from such dangers as disease, violence, or violation of 
individual rights, to state security shifts the emphasis of traditional 
security policy.  Human security emphasizes a non-coercive approach 
to security that is incompatible with traditional security policies of 
deterring and addressing foreign aggression.150  But human security, 
like the doctrine of R2P, is viewed differently between developed and 
developing countries.  Similar to R2P, effective reform efforts would 
create a framework to permit intervention to promote human security 
when the subject country lacks the capacity, or will, to secure their own 
population.151  Reform of the Security Council is equally challenging.  
And although some experts believe the Security Council is destined for 
irrelevance without reform, what such reform might bring remains 
unforeseeable.152  On the subject of reform through enlargement, the 
U.S. is seen by some as “ambivalent” due, in part, to concern over 
whether new members would accept policies consistent with U.S. 
interests.153  However, in 2004, the U.S. Congress also established a 
task force for the purpose of recommending measures designed to make 
the U.N. more effective in realizing the goals of the Charter.154  The 
U.S. report identified several areas consistent with both U.S. and U.N. 

                                                      
149 Anne-Marie Slaughter, A New U.N. for A New Century, 74 
FORDHAM L. REV. 2961, 2963 (2006). 
150  See generally Shahrbanou Tadjbakhsh, Human Security In 
International Organizations: Blessing or Scourge?, 4 HUMAN SEC. J. 8, 
( 2007); Human Security Report Project, HUMAN SECURITY REPORT 
2013: THE DECLINE IN GLOBAL VIOLENCE: EVIDENCE, EXPLANATION, 
AND CONTESTATION (2013), available at http://www.hsrgroup.org/. 
151  International Commission on Intervention and State Sovereignty, 
supra note 131, at ¶ 2.31. 
152  See Slaughter, supra note 149, at 2965. 
153  See generally U.N. Council on Foreign Relations, UN Security 
Council 
Enlargement and U.S. Interests, COUNCIL SPECIAL REPORT NO. 
59 (Dec. 2010) (Kara C. McDonald & Stewart 
M. Patrick). 
154  Report of the Task Force on the United Nations, AMERICAN 
INTERESTS AND U.N. REFORM 2 (2005), 
http://www.usip.org/sites/default/files/file/usip_un_report.pdf. 
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interests: (1) legitimacy, as the one place where countries can debate as 
equals; (2) diplomatic offices, for mediation and similar third-party 
assistance in brokering disputes; (3) special expertise, in areas such as 
election preparations and assistance with displaced persons; and (4) 
leverage, in areas such as preventing national rivalries from impairing 
humanitarian efforts.155 

 
Additionally, the U.S. agenda for proposed U.N. reform 

included: (1) institutional reforms; (2) specific steps to improve U.N. 
effectiveness in counter-terrorism and trafficking of weapons of mass 
destruction; (3) specific steps to prevent genocide and other human 
rights violations; (4) poverty eradication and political, legal, and 
economic infrastructure development; and (5) increased capacity in 
peacekeeping operations.156  The task force recommended neither 
reforms requiring revisions to the Charter nor expansion of the Security 
Council.157  What these reports do highlight, however, are areas where 
the U.S. can remain committed internationally while leading the 
transformation effort of an international institution and ensuring the end 
state is consistent with U.S. interests and law. 
 

V. CONCLUSION 
 

It is certainly not in the U.S. interest to disengage from 
existing international commitments.  However, it is equally unadvisable 
to submit further to international agreements that advance no 
substantive U.S. interests beyond, for example, promoting public 
diplomacy. 

 
Where the U.S. remains a party to multilateral international 

agreements that have become wholly incompatible with U.S. interests, 
the U.S. should take action to withdraw from such agreements.158  And 

                                                      
155  Id. at 3. 
156  Id. at 6-7. 
157  Id. at 7. 
158  See generally Ilene R. Cohn, Nicaragua v. United States: Pre-Seisin 
Reciprocity and the Race to the Hague, 46 OHIO ST. L.J. 699 (1985) 
(exploring the consequences the U.S. faced in disagreeing with the 
assertion that the International Court of Justice held jurisdiction); John 
Quigley, The United States' Withdrawal from International Court of 
Justice Jurisdiction in Consular Cases: Reasons and Consequences, 19 
DUKE J. COMP. & INT’L L. 263 (2009) (discussing the controversy 
regarding the withdrawal as well as arguing for a reconstruction of U.S. 
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where the U.S. remains a party to those agreements that appear, 
perhaps, less consistent with U.S. interests, the U.S. should mobilize 
efforts to transform such institutions.159 

 
To that end, the U.S. should look, with partners whenever 

possible, to create new norms.  Justification based on legitimacy, when 
legality is questionable under traditional criteria, should not be avoided.  
The U.S. should also use national institutions to manage the conflicts 
between national interests and international cooperation, but always in 
a manner consistent with the U.S. Constitution and always with a 
tendency towards national interests. 

 
 

 

                                                                                                          
international policy). 
159  See Report of the Task Force on the United Nations, supra note 
154, at 5. 
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